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Hamilton 

V, 

Westebn  Noeth  Cabolina  K.  Co. 

{AdvariM  Case,  North  Ccvrolina,    June  8,  1887.) 

The  plaintiH  made  an  oral  agreement  witli  the  defendant  railroad  com- 

Jtany,  by  which  it  was  to  provide  on  a  certain  day  a  certain  number  of  cars 
or  the  transportation  of  plaintiff's  cattle  to  Richmond,  Virginia.  The  agent 
of  the  company  had  knowledge  of  the  shippers'  intention  to  have  the  cattle 
arrive  at  that  place  in  time  for  the  market  of  a  particular  day.  The  cars 
were  not  provided  as  agreed,  and  the  shipment  was  delayed.  When  the 
shipment  was  made,  two  days  later,  a  bill  of  lading  limiting  the  company's 
liability  as  to  detention,  measure  of  damages,  etc.,  in  consideration  of  a  re- 
duced rate,  was  given.  The  shipper  brought  suit  to  recover  damages  for 
the  loss  occasioned  by  the  delay.  On  the  trial  the  court  instructed  the  jury 
that  if  a  certain  day  in  question  was  a  sale  day,  and  the  best  sale  day,  and 
the  shipper  wished  his  cattle  to  be  at  their  destination  on  that  day,  and  this 
was  known  to  the  railroad  company,  and  was  in  view  of  both  parties  when 
the  contract  was  made,  the  shipper  would  be  entitled  to  such  special  damage 
as  actually  resulted  from  the  circumstances.    Hdd — 

1.  That  the  parol  undertaking  was  not  merged  in  the  contract  arising 
out  of  the  bill  of  lading,  and  that  the  shipper  was  therefore  entitled  to  dam- 
ages consequent  upon  the  detention.  , 

3.  That  the  instruction  in  regard  to  special  damages  was  not  erroneous* 

jE  C.  Smith  and  T.  F.  Damdson  for  plaintiff. 
D.  Schench  and  (7.  M.  Bushee  for  defendant. 

Shuh,  C.  J. — ^The  present  action  is  prosecuted  to  obtain  redress 
from  the  defendant  company  for  an  alleged  breach  of  contract  on 
its  part,  in  refusing  to  receive  at  its  station  in  Statesville,  on  Sat- 
urday, the  6th  day  of  December,  1884,  the  day  agreed  ,  facts, 
on  for  the  purpose,  and  thence  transport  two  carloads  of  cattle  to 
Richmond,  in  Virginia,  intended  to  be  sold  for  beef  in  that  market 
on  the  Monday  following.  The  cattle  were  put  in  cars  on  the  de- 
fendant's road  on  Monday,  two  days  later,  and  conveyed  and  de- 
livered in  Richmond  early  on  the  morning  of  the  next  day. 
Compensation  is  demanded  to  cover  the  loss  from  diminished 
weight  and  impaired  quality  of  the  beef,  by  the  needless  pulling 
tlie  cattle  in  and  taking  them  oat  of  the  cars  on  the  day  of  the  de- 
80  A.  &  E.  R.  Cas.— 1 


2  HAMILTON  V.  WESTERN  NOKTH  CAROLINA  R.  CO. 

fendant's  failure,  for  the  loss  of  the  best  market  day  in  selling,  and 
for  the  expenses  incurred  in  keeping  the  cattle  at  both  places. 
The  defendant  denies  that  any  contract  was  made  other  than  that 
fiet  out  in  the  bill  of  lading  annexed  to  the  answer,  which  has  been 
strictly  performed,  and  that  the  attempt  to  have  the  cars  loaded 
with  the  cattle,  and  attached  to  the  train  on  Saturday  as  it  passed 
eastward,  failed  by  reason  of  the  plaintiflPs  own  negligence  and 
delay  in  loading  and  having  them  in  readiness  for  the  train  of  that 
day,  which  could  not  wait  for  this  to  be  done  without  hazarding 
the  connection  with  the  through  train  at  Salisbury.  The  bill  of 
lading  is  in  the  following  foi-m : 

"Western  North  Carolina  Railroad. 

"  Notice. 

"  Live-stock  will  not  be  taken  at  reduced  rates  given,  but  will  be 
charged  full  rates,  unless  the  shipper  and  agent  execute  the  follow- 
ing contract  for  the  shipment  of  live-stock : 

''Statbsvillb  Station,  December  8,  1884. 

"Received  by  the  Western  NortJi  Carolina  R.  Co.,  of  Hamilton 
&  Hardin,  the  following  described  stock :  iu 

IL_ 


CONBiaNBK  AND  DlftTIKATIOH. 


A.  G.  Robifion, 
Richmond,  Ya. 


Dksgrxption. 


1  carload 


Stock. 


cattle 


O.  K.  load  and  cent. 


Wbioht. 


East 
20,000 


east  car  7,102 


— Consigned  as  per  margin,  to  be  transported  by  Western  N.  C. 
R.  Co.  to  freight  station,  Kichmond,  Va.,  ready  to  be  delivered  to 
the  consignee  or  his  order,  to  such  company  or  carrier.  If  tlie 
same  is  to  be  forwarded  beyond  said  station,  whose  line  may  be 
considered  as  part  of  the  route  to  the  destination  of  said  stock,  it 
is  directly  agreed  that  the  responsibility  of  the  Western  N.  C.  R. 
as  carrier  shall  cease  at  the  aforesaid  freight  station,  wlien  delivered, 
or  ready  to  be  delivered,  to  such  owner,  consignee,  or  carrier,  upon 
the  following  conditions,  viz.: 

"  That  whereas  the  Western  N.  C.  R.  Co.,  and  connecting  lines, 
transfer  live-stock  only  at  certain  tariff  rates,  except  when,  m  con- 
sideration of  a  reduced  rate,  the  owner  or  shipper  assumes  certain 
risks  specified  below:  Now,  in  consideration  of  said  railroad's 
agreeing  to  ship  the  above-described  live-stock  at  the  usual  reduced 
rate  of  $45  per  carload,  to  Richmond,  Va.,  and  a  free  passage  to 
the  owner  or  his  agent  on  the  train  with  this  stock  (if  shipped  in 
carload  quantities),  the  said  owner  and  shipper  does  hereby  assume 
and  releaBe  the  said  railroad  from  all  injury,  loss,  or  damage,  or 
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depredation  wliich  the  animal  or  animals,  or  either  of  them,  may 
Buner  in  consequence  of  either  of  them  being  weak,  or  escaping, 
or  injuring  itself,  or  themselves,  or  each  other,  or  in  consequence 
of  overloading,  heat,  suffocation,  fright,  violence,  and  from  all 
other  damages  incidental  to  railroad  transportatiom,  which  shall 
have  not  been  caused  by  fraud  or  gross  negligence  of  said  railroad 
companies.  And  it  is  further  a^eed  that  the  said  owner  and 
shipper  is  to  load,  transfer,  and  unload  said  stock  with  the  assist- 
ance of  the  company's  agents  or  agent  at  his  own  risk ;  and  it  is 
further  agreed  tnat  while  the  company's  employees  shall  provide 
the  owner  or  person  in  charge  of  the  stock  all  proper  facilities,  on 
ti-ain  and  at  stations,  for  taking  care  of  the  same,  the  business  of 
the  company  shall  not  be  delayed  by  the  detention  of  trains  to 
unload  and  reload  stock  for  any  cause  whatever,  but  cars  may  be 
left  at  a  station  upon  request  of  the  pei*son  in  charge  of  the  same, 
to  be  forwarded  by  next  freight  train,  if  he  so  directs ;  and  the 
said  owner  and  shipper  hereby  agrees  that  said  railroad  company 
shall  not  be  held  liable  for  any  damage  or  injurv  that  may  occur 
to  said  stock  during  the  time  the  same  may  remain  unloaded,  and 
cut  off  the  cars  as  aforesaid,  and  in  case  said  stock  is  kept  over  at 
any  given  point  by  the  said  owner  or  shipper,  or  his  agent,  beyond 
a  reasonable  length  of  time,  for  feeding  and  watering,  subject  al- 
ways to  local  laws  of  any  State  through  which  it  may  pass  while  in 
transit,  then  this  contract  shall  be  held  to  be  voidable  at  the  option 
of  these  railroad  companies,  or  either  of  them,  in  which  case  such 
rates  of  freight  may  be  imposed  and  collected  by  said  companies 
as  they,  or  either  oi  them,  may  deem  proper,  not  to  exceed  local 
rates  to  such  points  of  detention. 

"  It  is  further  agreed  and  understood  that  the  presentation  of 
this  bill  of  lading  shall  be  sufficient  evidence  of  ownership  to  re- 
lieve and  release  these  companies  from  all  liability  on  account  of 
every  delivery,  but  shall  not  be  held  to  operate  against  the  rights 
of  these  companies  to  demand,  if  they  elect,  the  identification  of 
the  party  presenting  the  bill  of  lading,  before  delivery  of  the  said 
stock  to  him.  And  it  is  further  agreed  that,  in  case  of  accident  to 
or  delay  of  train  from  any  cause  whatsoever,  the  owner  and  ship- 
per is  to  feed,  water,  and  to  take  proper  care  of  stock  at  his  own 
expense,  or  the  company  may  do  so  at  the  expense  of  the  owner. 
And  it  is  further  agreed  that  the  owner  and  snipper,  or  his  agent 
or  agents  in  charge  of  stock,  shall  ride  upon  the  freight  train  on 
which  the  stock  is  transported,  and  that  he  does  assume  and  release 
said  railroad  companies  irom  all  risks  of  personal  injury  while  about 
or  upon  the  trains  of  the  companies.  And  it  is  further  agreed 
that,  should  damage  occur  for  which  the  company  may  be  liable, 
the  value  at  the  place  and  date  of  shipment  shall  govern  the  set- 
tlement, in  whicn  the  amount  claimed  shall  not  exceed  for  a  stal- 
lion or  jack  $200;  for  a  horse  or  mule  $100;  cattle  $20;  other 
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animals  $15  each.  And  it  is  farther  agreed  that^  when  stock  is 
shipped  in  less  quantities  than  a  carload,  the  company's  agent  shall 
assess  freight  on  the  animal  or  animals  at  the  following  tariffs,  and 
collect  freight  accordingly,  regardless  of  what  the  actual  freight 
may  be,  viz.:  Horses,  mules,  and  horned  animals  estimated  at  1000 

Sounds  each,  and  value  limited  at  $100  each  ;  jacks,  stallions,  and 
nils  estimated  at  2000  pounds  each ;  hogs  and  calves  may  be  esti- 
mated at  230  pounds  each ;  hogs  and  calves  in  lots  of  five  or  more 
estimated  at  200  pounds  each ;  sheep  and  lambs  may  be  estimated 
at  115  pounds ;  sneep  and  lambs  in  lots  of  five  or  more  estimated 
at  100  pounds  each. 

'^  And  this  agreement  further  witnesseth  that  said  owner  and 
shipper  has  this  day  delivered  to  said  company  the  live-stock  de- 
scribed above,  to  be  transported  on  the  conditions,  stipulations, 
and  understandings  above  expressed,  which  have  been  explained 
to,  and  are  fully  understood  by,  the  owner  and  shipper. 

[Signed]  "J.  S.  Scales. 

"Name  of  pereon  in  charge:  Hamilton  &  Hardin, 

"  J.  C.  Hardin.  Ownere  and  Shippers* 

"  Instructions  to  Agents  and  Conductors:  Agents  will  indorse 
on  this  contract  and  copy  name  of  person  or  persons  in  charge  of 
stock.  When  so  entered,  conductors  of  train  carrying  the  stock 
will  recognize  and  pass  the  parties,  but  they  will  not  be  recognized 
on  any  other  train.  The  original  contract,  duly  signed  by  shipper, 
must  be  given  to  the  shipper  of  the  stock,  and  a  duplicate  signed 
and  marked  ^duplicate'  sent  to  the  general  claim  agent." 

Issues. 

(1)*  Did  the  defendant  contract  with  the  plaintiffs  as  alleged  in 
the  complaint?  Answer,  Yes.  (2)  Did  the  defendant  have 
knowledge  of  the  object  of  the  plaintiffs  to  have  the  cattle  in 
Richmond,  Va.,  on  a  particular  day,  as  set  out  in  the  complaint  ? 
A,  Yes.  (3)  Did  deiendant  fail  to  comply  with  the  contract  as 
alleged  ?  A.  Yes.  (4)  What  damage,  if  any,  have  the  plaintiffs 
sustained  by  reason  of  the  failure  of  their  agents  to  comply  with 
the  contracts?  A.  Two  hundred  and  fifty  dollars  ($250).  (5) 
After  the  contract  made  between  the' parties  as  alleged  in  the  com- 
plaint, could  the  defendant  have  shipped  the  cattle  beyond  the 
North  Carolina  line  before  Monday  morning?    A,  Yes. 

Judgment  accordingly.  Rule  for  new  trial.  Rule  discharged. 
Judgment  for  the  plaintiffs.  Appeal  prayed  and  granted.  Notice 
of  appeal  waived.  Appeal-bond  fixed  at  fifty  dollars  ($50).  Bond 
given  in  open  court. 

At  the  trial  before  the  jury  the  plaintiffs  proposed,  and,  after 
objection  made  and  overruled,  were  allowed  to  prove,  by  the  wit- 
ness Hardin,  that  at  the  plaintiffs'  instance  he  saw  and  applied  to 
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one  Scales,  an  agent  of  the  defendant  at  Statesville,  for  two  cars 
to  carry  cattle  to  Kichmond,  as  he  wished  to  be  present  at  the  sales 
there  on  Monday,  and  was  answered :  ^^  Yon  know  the  rules  of 
loading,  and  must  be  on  time."  That  by  daylight  on  Saturday 
morning,  the  next  day  after  the  interview,  the  cattle  were  at  the 
chute  or  place  of  loading,  none  of  the  company's  servants  were  at 
the  depot,  except  the  night-watchman ;  that,  with  such  assistance  as 
he  could  get,  tne  cars  were  pushed  up,  one  car  filled  and  the  other 
nearly  loaded,  when  the  train  came ;  that  the  work  of  loading  was 
hurried  up,  and  the  cattle  all  put  in,  when  the  train  moved  and, 
without  any  attempt  to  attach  the  two  cars,  proceeded  on  its  way 
and  left  them ;  that  the  cattle  were  then  taken  from  the  cars 
and  kept  over  till  Monday,  when  they  were  again  put  on  the  cars 
and  carried  to  Kichmond,  reaching  their  destination  early  the  next 
day.  The  plaintiff,  Hardin,  testified  to  the  same  effect,  as  to  get- 
ting the  cattle  on  the  cars,  moving  them  to  the  chut^  for  that  pur- 
pose, and,  just  as  the  loading  was  finished  and  the  cars  ready,  the 
starting  of  the  train  without  them.  Both  witnesses  testified  to  the 
damages  from  needlessly  putting  the  stock  in  and  taking  them  out 
of  the  cars,  estimating  the  damage  at  from  50  cents  to  one  dollar 
to  each  of  the  forty-nine  aniipals  sent.  The  other  damages  claimed 
were  for  expenses  incurred  by  the  delays  at  Statesvillo  and  Rich- 
mond before  the  next  sales  day,  Friday,  after  their  arrival.  The 
testimony  of  the  agent  Scales,  a  witness  for  his  principal,  is  that 
he  made  no  contract  for  the  transportation  of  the  cattle,  except 
that  contained  in  the  bill  of  lading,  and  this  was  with  the  plaintiff 
Hardin ;  that  the  witness  Bledsoe  came  to  his  office  on  Friaay,  and 
asked  for  two  stock  cars,  and  witness  said  he  had  them ;  that 
Bledsoe  remarked,  "  I  will  have  two  carloads  of  stock  to  arrive 
that  evening,"  not  saying  when  or  where  he  wanted  them  sent ; 
that  on  the  same  day  one  car  was  pushed  up  to  the  chute,  and  an- 
other near  to  it ;  that  on  Saturday  morning  plaintiff  Hardin  came 
to  witness  and  asked  why  his  cattle  were  not  sent ;  witness  inquired 
if  his  stock  were  loaded,  and  the  reply  Was,  "  Not  quite,  and 
witness  then  said,  ''We  never  hold  trains;"  that  this  was  between 
7  and  8  o'clock  ;  that  the  train  from  the  west  is  due  at  7  a.m.,  and 
usually  waits  three  minutes,  but  this  morning  was  delayed  ten 
minutes.  The  engineer  in  charge  of  the  train  stated  that  when 
he  started  there  were  a  dozen  cattle  still  to  put  in  the  car  at  the 
chute,  one  hundred  yards  off  over  the  track ;  but  if  loaded  he 
could  have  attached  the  cars  to  the  train  in  15  or  20  minutes ;  and, 
if  detained  20  minutes,  would  have  missed  connection  with  the 
Kichmond  &  Danville  train  at  Salisbury.  The  conductor  testified 
that  the  last  of  the  cattle  were  being  put  on  the  car  *'  when  we 
pulled  out,"  and  that  the  latest  moment  the  train  could  wait,  and 
not  lose  connection,  would  be  7:30.  This  is  the  substance  of  the 
evidence  bearing  upon  the  material  matters  in  controversy,  which 
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are  whether  any  contract  was  entered  into  before  Monday ;  and,  if 
BO,  npou  whom  I'ests  the  blame  for  the  omission  to  convey  the 
stock  on  the  train  of  Saturday. 

1.  The  facts  in  proof  are,  in  onr  opinion,  sufficient  to  warrant 
the  finding  that  the  defendant  company  did  undertake  to  furnish 
the  cars  and  transport  the  cattle  on  the  Saturday  following,  which, 
NBoucT     br  if  carried  out  in  detail,  would  have  been  at  the  usual 

charge;  or,  if  the  reduced  rate  was  accepted,  put  in 
the  form  of  the  bill  of  lading  afterwards  issued.  But 
it  was  not  less  an  agreement,  though  arrested  in  its  in- 
cipiency  by  the  defendant's  failure,  if  it  can  be  properly  attributed 
to  it,  to  carry  it  out  at  the  time  fixed  upon.  The  undertaking  to 
have  the  cars  in  readiness  for  the  stock  imposed  an  obligation  to 
take  the  initiatory  steps  towards  transportation,  which  was  broken 
by  its  omission  or  neglect.  The  duty  of  putting  the  cattle  on  the 
cars  devolved  upon  the  plaintiffs;  that  of  pi*eparing  and  having 
them  ready,  on  the  company.  If  this  were  not  so,  no  contract 
whatever  would  ever  be  formed  until  the  issue  of  the  bill  of  lading, 
while  this  only  determines  the  conditions  of  the  transportation 
after  the  cars  pass  under  control  of  the  company  or  its  agents. 
This  instrument  regulates  the  time  of  the  second  or  executed  con- 
tract, of  which  no  complaint  is  made  ;  but  that  antecedent,  broken 
by  the  neglect  to  forward  on  the  Saturday  before,  is  not  merged 
in  the  latter,  and  its  consequences  averted.  Indeed,  the  written 
instrument  is  but  in  execution  of  a  pi*eliminary  agreement  resting 
in  parol  and  its  consummation. 

2.  Was  there  such  default  on  the  defendant's  part  as  to  expose 
it  to  a  claim  for  damages?     From   the  defendant's  own  agent  it 

appeal's  that  he  was  expecting  the  stock  to  arrive  on 
o»*   ?S2Sm  Friday  evening,  and  the  cattle  were  there  early  the  next 

morning,  and  no  prepai*ation  seems  to  have  been  made 
by  the  company's  agent  to  have  the  cars  in  readiness  to  receive 
them  in  time  for  the  early  train.  They  were,  however,  about 
loaded  (some  testimony  affirming  both  cai-s  loaded),  when  the  train 
moved  off.  There  were  20  minutes'  time  then  to  spare  before  it 
was  necessary  to  leave,  to  insure  connection  at  Salisbury.  How 
long  it  would  be  necessary  to  wait  to  connect  the  cars  with  the 
train  and  prepare  the  necessary  papers,  does  not  appear,  and,  at 
least  during  this  interval,  no  effort  was  made  to  accomplish  the  re- 
sult. It  was  early  in  the  morning,  but  the  train  was  due  early  in 
the  morning,  and  the  plaintiffs  were  early  at  their  work.  They 
appear  to  have  been  in  no  default,  and  it  would  seem  that  equal, 
promptness  on  the  part  of  the  company's  employees  would  have  in- 
sured the  transportation.  At  least  the  jury  might  so  reasonably 
infer  from  the  facts  detailed,  and  thus  place  the  blame  of  miscar- 
riage of  the  arrangement  upon  the  defendant  and  its  servants. 
This  disposes  of  the  alleged  error  in  regai'd  to  the  refusal  of  in- 
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structionB  requested  upon  the  question  of  the  existence  and  validity 
ef  the  Gontracty  and  those  only  remain  to  be  <«onsidered  which  re- 
la^  to  the  measure  of  damages.  The  controversy  upon  this  inquirv 
is  confined  to  such  as  are  claimed  to  result  from  the  defendant's 
failure  to  have  the  cattle  in  Richmond  on  Monday,  in  time  for 
the  sales  of  that  day,  and  the  consequent  loss  of  a  favorable  market. 
The  extent  of  the  loss  is  not  shown  in  the  evidence,  and  we  must 
assume,  if  any  damages  were  added  on  this  account,  they  were  in 
accordance  with  the  proofs;  and  thus  is  drawn  in  question  the 
charge  of  the  court  as  to  the  consideration  and  ^allowance  of  the 
claim  for  any.  Upon  this  point  the  instruction  given  is  in  these 
words :  "  If  you  find  that  Monday  was  a  sale  day,  and  the  best  sate 
day,  when  plaintiffs'  beef  cattle  conld  have  been  sold  to  the  best 
advantage,  and  the  plaintiffs  wished  their  cattle  to  be  in  Richmond 
on  that  day,  and  this  was  known  to  defendant,  and  was  in  view  of 
both  parties  when  the  contract  was  made,  the  plaintiffs  would  be 
entitled  to  have  such  special  damages  as  actually  result  to  the  plain- 
tiffs from  these  special  circumstances."  This  is  in  response  to  the 
defendant's  prayer  for  an  instruction  which  proposed  to  limit  the 
recovery  to  the  difference  in  value  of  the  cattle  (tliat  is,  in  deteriora- 
tion and  change  in  the  market,  as  we  understand^  when  they  ought 
to  have  arrived,  according  to  the  contract,  and  did  arrive,  whereof 
no  proof  had  been  given ;  and,  secondly,  that  special  damages  for 
loss  of  a  bargain  are  not  recoverable,  unless  the  carrier  knew  all 
the  circumstances,  and  agreed  to  deliver  them  at  a  day  certain,  and 
knew  that  Monday  was  sale  day  for  cattle  in  Richmond.  The 
finding  on  the  second  issue  seems  to  cover  the  point,  and  brin^ 
home  to  the  defendant's  agent  a  knowledge  of  the  fact ;  and  while 
the  issue  is  in  terms  very  general,  no  objection  to  its  form  was 
made,  as  not  presenting^  it  to  the  jury. 

The  manner  in  which  the  jury  were  charged,  in  regard  to  such 
additional  damage,  is  in  accord  with  the  ruling  in  Lindley  v.  Rail- 
road Co.,  88  N.  C.  547 ;  s.  c,  9  Am.  &  Eng.  R.  R.  Cas.  31,  and 
furnished  no  cause  of  complaint  to  the  appellant.    No  error. 

Failure  of  Carrier  to  Furnish  Cart — Liability. — See  Baker  v,  Kansas  City, 
etc.,  R.  Co.,  28  Am.  &  Eng.  R.  R.  Cas.  61 ;  Richardson  v.  Chicago,  etc.,  R. 
Co.,  18  lb.  580. 

Merger  of  Previous  Parol  Agreement  in  Subsequent  Bill  of  Lading. — ^In 
Bostwick  V,  Baltimore,  etc.,  R.  Co.,  45  N.  T.  712,  it  was  decided  that  the 
mere  delivery  by  a  carrier  and  receipt  by  a  shipper,  without  examination,  of 
a  bill  of  ladLog  limiting  the  carrier's  liability,  and  expressing  on  its  face 
that,  by  accepting  it,  the  shipper  agrees  to  its  provisions,  after  the  goods 
have  been  actually  shipped,  under  a  verbal  agreement,  does  not  conclude 
the  plaintiff  from  showing  the  actual  agreement.  The  rule  that  prior  nego- 
tiations are  merged  in  a  subsequent  written  contract  does  not  apply.  Ra- 
pallo,  J.,  said:  ''If  the  plaintiff  had  expressly  assented  to  the  terms  of  the 
bill  of  lading  subsequently  delivered  to  him,  such  assent  would  operate  as 
a  change  of  tlie  terms  of  the  contract  originally  made  and  under  which  he 
iMid  poffted  with  his  ^operty.    But  after  the  verbal  agreement  had  l)een  coa- 
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summated  and  rights  had  aocmed  nnder  it,  the  mere  receipt  of  the  bill  of 
lading,  inadyertently  emitting  to  examine  the  printed  conditions,  was  not 
sufficient  to  conclude  the  plaintiff  from  showing  what  the  actual  agreement 
was  under  which  the  goods  had  been  shipped.**  This  case  reversed  Bost- 
wick  V.  Baltimore,  etc.,  R.  Co.,  55  Barb.  187,  where  it  was  held  that  where  a 
bill  of  lading  is  made  out  by  the  carrier  and  accepted  by  the  shipper,  all 
previous  parol  agreements  are  merged  in  it. 

Carrier's  Liability  for  Loss  of  Marlcet. — In  Toledo,  etc.,  R.  v.  Lockhart,  71 
111.  627,  delay  occurred  in  carrying  live-stock  to  market,  while  the  carrier  had 
contracted  to  deliver  them  on  a  certain  day  which  was  a  market  day,  and  it 
was  held  that  he  was  liable  for  the  expense  of  keeping  the  cattle  till  the  next 
market  day.     See  also  King  «.  Woodbridge,  81  Vt.  565. 

In  Simpson  v.  London,  etc.,  R,  45  L.  J.  Q.  B.  182;  L.  R  1  Q.  B.  D.  274, 
the  plaintiff  was  a  dealer  in  cattle  spice,  and  was  in  the  habit  of  going 
about  to  agricultural  shows,  exhibiting  samples,  and  having  exhibited  them 
at  a  show  at  B.,  was  desirous  of  exhibiting  them  at  another  show  at  N. 
The  defendant  railway  company  had  a  special  office  in  the  show-ground  at 
B.  for  the  purpose  of  receiving  and  forwarding  exhibited  goods,  and  the 
plaintiff*s  agent  delivered  his  wares  to  the  defendant's  clerk,  who  supplied  a 
blank  consignment  note  which  was  filled  up  by  the  plaintiiTs  agent,  describ- 
ing the  goods  as  sundries,  addressed  to  the  N.  show-ground  and  indorsed 
**  Must  be  delivered  on  Monday  certain.**  The  goods  not  having  been  deliv- 
ered on  Monday,  nor  in  time  for  the  show,  it  was  hsld  that  the  plaintiff  was 
entitled  to  recover  the  damages  resulting  from  the  defendant's  failure  to  de- 
liver in  time — ^that  is,  his  expenses  and  loss  of  profits.  It  is  a  general  rule, 
that  where  a  carrier  is  notified,  either  expressly  by  the  nature  of  the  arti- 
cles, or  by  custom  of  any  special  circumstances  which  make  delay  or  loss  of 
unusual  consequence  to  the  consignee,  he  is  liable  to  respond  in  damages  for 
all  injury  or  loss  which  he  might  reasonably  have  foreseen  would  occur ;  un- 
less such  notice  is  given  or  can  be  reasonably  inferred,  he  is  not  liable  fur- 
ther than  is  indicated  above.  Illinois  Central  R  t.  Cobb,  64  III.  128;  To- 
ledo, etc.,  R  «.  Lockhart,  71  III.  627;  Chicago,  etc.,  R.  v.  Hale,  83  III.  860; 
King  «.  Woodbridge,  84  V t.  565 ;  Vicksburg,  etc.,  R.  v,  Ragsdale,  46  Miss. 
458;  Great  Western  R.  v.  Redmayne,  L.  R.  1  C.  P.  829;  Gee  «.  Lancashire, 
etc.,  R,  6  H.  &  N.  211 ;  Pickford  tj.  Grand  Junction  R,  12  M.  &  W.  766 ;  Horn 
e.  Midland,  etc.,  R,  L.  R  8  C.  P.  131,  42  L.  J.  C.  P.  69. 

In  Philadelphia,  etc.,  R  v.  Lehman,  56  Md.  209;  s.c,  6  Am.  &  Eng.  R.  R. 
Cas.  194,  the  question  was  not  upon  the  express  contract  to  deliver  within  a 
specified  time,  but  upon  the  implied  contract  to  deliver  within  a  reasonable 
time.  Upon  the  point  involved  the  court  observes:  ^^Asit  is  sought  to 
charge  the  defendant  with  the  consequences  of  the  delay,  and  the  failure  to 
use  such  a  degree  of  diligence  in  forwarding  the  cattle  as  would  have 
secured  their  arrival  at  Jersey  City  in  time  for  the  cattle  market  on  Monday, 
the  29th  of  July,  it  is  material  and  necessary  that  it  should  be  shown  that  the 
defendant  had  knowledge,  or  from  the  circumstances  of  the  case,  and  the 
course  of  the  trade,  he  might  have  reasonably  inferred,  that  the  cattle  were 
intended  for  the  market  on  that  day.  The  defendant,  at  least,  should  have 
had  an  opportunity  of  contemplating  the  special  circumstances  of  a  breach 
of  duty,  or  to  make  some  special  provision  against  incurring  the  liability 
therefor,  and  without  notice  this  could  not  well  have  been  done.  Hadley  v. 
Baxendale,  9  Exch.  341;  Great  Western  R  v.  Redmayne,  L.  R  1  C.  P.  329; 
Horn  e.  Midland  R,  L.  R  H.  C.  P.  131 ;  Grindle  v.  Eastern  Exp.  Co.,  67  Me. 
317." 

In  Horn  v.  Midland  R,  42  L.  J.  C.  P.  59,  L.  R.  8  C.  P.  131,  the  plaintiff 
had  contracted  tc  deliver  at  a  given  date,  at  an  exceptionally  high  price. 
Notice  was  given  to  the  station-master  that  they  must  be  delivered  at  the 
given  date,  and  if  not  so  delivered,  they  would  be  thrown  on  the  pldntiff*s 
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hands ;  but  nothing  was  said  about  the  exceptional  character  of  the  contract, 
or  the  .unusually  high  price  of  the  goods.  The  company  failing  to  deliver 
within  the  time,  it  was  hdd  that  they  were  not  liable  for  the  profit  lost  by 
the  plaintiff  in  his  contract  by  the  exceptional  price  of  the  goods. 

In  England  under  the  Railway  &  Canal  Traffic  Act  (17  &  18  Vict.  c.  81), 
which  requires  that  contracts  of  carriers  shall  be  just  and  reasonable,  a  con- 
dition in  the  following  form  has  been  held  to  be  reasonable:  **That  the 
company  will  not,  under  any  circumstances,  be  liable  for  loss  of  market,  or 
other  claim  arising  from  delay  or  detention  of  any  train,  whether  at  starting 
or  at  any  of  the  stations,  or  in  the  course  of  ^he  journey,"  the  claim  being  for 
loss  of  market.  White  «.  Great  Western  R.,  26  L.  J.  C.  P.  158 ;  2  C.  B.  N.  S. 
7.  See  also.  Lord  v.  Midland  R.,  L.  R.  2  C.  P.  889;  86  L.  ^.  C.  P.  170;  Red- 
man's Law  of  Railway  Carriers,  67.  See  also,  on  this  general  subject,  Lang-> 
don  «.  Robertson,  and  note,  v^ra. 


Gbogai?  &  Mebz 

V. 

ADAitffl  Express  Co. 

{P&nn$yh)ania»    Notember  17,  1886.) 

In  Pennsylvania  a  common  carrier  may  by  a  special  contract  limit  his  lia- 
bility for  loss  or  injury  to  goods  carried  by  him  as  to  every  cause  of  injury 
except  that  arising  from  negligence. 

Ebrob  to  the  court  of  common  pleas,  No.  2,  of  Allegheny  county. 

This  was  an  action  in  case  against  an  express  company  for  $198, 
the  valae  of  a  package  shipped  by  it,  which  did  not  reach  its 
destination.  The  company,  wnen  it  received  the  package,  gave  to 
the  shipper  a  receipt  containing  the  following :  "  It  is  part  of  the 
consideration  of  this  contract,  and  it  is  agreed  that  the  said  express 
company  are  forwarders  only,  and  are  not  to  be  held  liable  or  re- 
sponsible for  any  loss  or  damage  to  said  property  while  being  con- 
veyed by  the  carriers  to  whom  the  same  may  be  by  said  express 
company  intrusted,  or  arising  from  the  danger  of  railroads,  ocean 
or  nver  navigation,  steam,  lire  in  stores,  depots,  or  in  transit,  leakr 
age,  breakage,  or  from  any  cause  whatsoever,  unless,  in  every  case, 
the  same  be  proved  to  have  occurred  from  the  fraud  or  gross 
negligence  of  said  express  company  or  their  servants;  nor  in  any 
event,  shall  the  holder  hereof,  demand  beyond  the  sum  of  fifty 
dollars,  at  which  the  article  is  hereby  valued,  unless  otherwise  herein 
expressed,  or  unless  specially  insured  by  tliem  and  so  specified  in 
this  receipt,    which  insurance  shall  constitute  the  limit  of  the 

liability  of  the.  Adams  Express  Co In   no  event  shall  the 

Adams  Express  Co.  be  liable  for  any  loss  or  damage  unless  the 
claim  therefor  shall  be  presented  to  them  in  writing  at  this  office, 
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within  thirty  davB  after  this  date,  in  a  Btatemest  to  which  this  receipt 
shall  be  annexed."    The  verdict  was  for  the  plaintifi  for  $56.18« 

William  JR.  Blair  for  plantiffs  in  error. 

T.  S.  Parker  for  defendant  in  error. 


Gbeen,  J. — In  the  case  of  Famham  v*  Camden  &  Amboj 
S.  Co.,  55  Fa.  St.  85,  this  court  decided  that  a  common  carrier 
might  by  a  special  contract,  and  perhaps  by  notice, 
cabsibr  mat  limit  his  liability  for  loss  or  ininry  to  ffoods  carried  by 
BxuTT  BxoBFT  bim  SB  to  cvcry  cause  of  injury  except  that  ansmg  from 
SScB.  "'^""  negligence.  In  that  case  there  was  a  special  contract, 
signed  by  the  receiving  clerk  of  the  carrier  company, 
expressed  in  the  receipt  ^ven  to  the  shipper,  limiting  the  responsi- 
bility of  the  carrier  to  JlOO  for  every  one  hundred  pounds  of 
freight,  the  shipper  declining  to  pay  for  any  higher  risk.  The 
gooQS  were  carried  to  their  destination,  unloaded  upon  the  carrier's 
wharf  and  there  destroyed  by  fire.  Although  the  goods  were  still 
in  the  carrier's  custody  at  the  time  of  the  loss,  it  was  held  that 
unless  it  was  proved  that  the  fire  was  the  result  of  the  carrier's 
negligence,  there  was  no  liability  beyond  the  amount  limited  in 
the  receipt  given  by  the  carrier.  But  it  was  also  held  that  if  there 
had  been  proof  of  such  negligence  the  limitation  would  not  have 
restricted  the  carrier's  liability.  Under  the  particular  facts  of  the 
case  the  common  carrier,  by  force  of  the  special  contract,  became  a 
private  carrier,  or  bailee,  whose  liability  was  to  be  judged  by  the 
terms  of  the  contract.  Kot  being  an  insurer  therefor,  as  a  common 
carrier,  it  was  held  that  there  was  no  liability  beyond  the  amount 
stipulated  in  the  bill  of  lading,  except  for  negligence,  and  that  the 
burden  of  proving  the  negligence  rested  upon  the  shipper.  In 
determining  that  it  was  a  case  of  special  contract  much  stress  was 
laid  upon  the  fact  that  the  bills  of  Jading  duly  executed  and  signed 
by  the  agents  of  the  defendant  containing  the  limitation  were  de- 
livered to  the  plain  tiflFs,  accepted  by  them  and  remitted  to  their 
agent  in  New  i  ork,  as  his  authority  to  receive  the  goods,  and  that 
"  these,  therefore,  were  the  terms  on  which  the  transporters  shipped 
their  goods  and  on  which  they  were  received  to  be  transported." 
In  determining  the  question  of  negligence,  it  was  held  that  the 
proof  of  loss  by  an  accidental  fire  was  a  sufiicient  accounting  for  the 
non-delivery  of  the  goods,  and  that,  unless  the  shipper  could  prove 
that  the  fire  was  the  result  of  negligence,  there  was  no  liability 
beyond  the  limited  amount  fixed  by  the  contract. 

In  the  case  of  American  Express  Co.  v.  Sands,  reported  also  in 
55  Penn.  St.  140,  the  doctrine  was  repeated  that  common  carriers 
may  limit  their  liability  by  a  special  contract,  or  special  acceptance 
of  the  goods,  and  thus  become  subject  to  the  laws  of  bailment  only, 
but  that  there  could  be  no  limitation  of  liability  where  the  loss  or 
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mjnry  resulted  from  the  negligence  of  the  company  or  its  servantA. 
The  article  carried  was  a  saw,  and  on  its  arrival  at  its  destination  it 
was  cracked  eight  to  ten  inches  There  was  no  evidence  to  show 
how  this  injury  was  sustained,  and  hence  it  was  held  there  arose  a 
presumption  of  negligence,  which  it  was  the  duty  of  the  carrier  to 
rebut  or  to  be  held  liable  for  the  full  value  of  the  saw,  notwith- 
standing the  limitation  of  $50  liability  expressed  in  the  freight 
receipt  given  to  the  shipper.  Thompson,  J.,  said :  "  Had  they  been 
able  to  have  shown  9k  prima  facie  case  of  injury  without  fault  on 
their  part  they  woula  not  have  been  liable  beyond  the  limit  fixed 
unless  the  plamtijS  could  have  established  negligence  aj^inst  the 
company  as  to  the  manner  of  the  injury ;  but  their  silence  was 
reconcilable  with  nothing  but  negligence  or  wilfulness,  either  of 
which  would  be  followed  by  liability  to  the  full  extent  of  the  loss." 
The  doctrine  of  these  two  cases  is  precisely  alike  on  the  funda- 
Tnental  proposition  that  liability  could  oe  limited  by  special  contract, 
but  not  for  negligence. 

In  the  one  case  the  carrier  escaped  liability  because  he  accounted 
for  the  destruction  of  the  goods  in  a  manner  which  did  not  impose 
liability  without  express  proof  of  negligence.  In  the  other  case 
the  carrier  was  held  liable  because  he  did  not  account  for  the  injury, 
and  a  presumption  of  negligence  arose  which  he  did  not  rebut. 

How  is  it  in  the  case  at  bar  ?  We  think  it  must  be  conceded  that 
by  the  terms  of  the  express  receipt  signed  by  the  company's  agent, 
and  delivered  to  and  accepted  by  the  plaintiflf,  the  article  shipped 
was  valued  at  $50,  and  the  company  limited  its  liability  to  that  sum, 
and  this  limitation  would  be  a  protection  against  liability  beyond 
that  amount,  except  for  negligence.  It  is  a  contract  almost  pre- 
cisely similar  to  the  one  upon  which  we  passed  in  the  case  of  the 
American  Express  Co.  v.  Sands,  mjt^pra^  but  it  is  stronger  than  that 
in  favor  of  the  carrier,  because  it  contains  an  express  agreement 
that  the  article  forwarded  was  valued  at  $50,  whicn  the  receipt  in 
the  Sands  case  did  not.  But  the  express  company  in  the  present 
case  failed  to  account  for  the  non-delivery  of  the  article,  ana  hence 
a  presumption  of  negligence  arose  which  they  should  have  rebutted 
in  order  to  escape  liaoiiity,  but  they  did  not  do  so.  It  was  error, 
therefore,  in  the  learned  court  below  to  refuse  an  affirmance  of  the 
plaintiff's  first  point,  which  is  a  mere  declaration  of  the  ruling  of 
this  court  in  the  Sands  case. 

In  addition,  however,  to  this,  the  learned  court  further  charged 
the  jury  that  the  defendant  could  limit  its  liability  even  as  against 
its  own  negligence,  and  had  done  so  by  the  receipt  given  to  the 
plaintiffs  when  the  goods  were  shipped.  This  was  done  in 
obedience  to  a  decision  of  the  snpreme  court  of  the  United  States 
in  the  case  of  Hart  v.  Penn.  R.  Co.,  112  U.  S.  331 ;  s.  c,  18  Am. 
&  £n^.  K.  K.  Cas.  604.  An  examination  of  that  case  shows  that 
Buch  IS  the  law  as  declared  by  that  court,  and  if  the  declaration 


12  GBOGAK  &  MERZ  t;.  ADAMS  EXPRESS  CO. 

were  of  binding  anthoritv  upon  us,  we  would  be  obliged  to  follow 
it.  But  our  own  decisions  for  a  long  time  have  established  the 
opposite  doctrine,  until  it  has  become  firmly  fixed  in  our  system 
or  jurisprudence.  We  could  not  depart  from  it  now  without  over- 
ruling tnem  all^  and  we  are  not  willing  to  do  so.  The  authorities 
upon  the  general  subject  are  very  numerous  and  confiicting.  But 
with  us  the  rule  has  been  uniform,  and  we  prefer  to  adhere  to  it. 
Entertaining  these  views,  we  reverse  the  case  upon  the  first,  fourth 
and  sixth  assignments  of  error.  The  fifth  is  not  sustained,  because 
as  a  proposition  the  defendant's  third  point  is  undoubtelly  true. 
We  say  nothing  as  to  the  second  and  third  assignments,  because,  as 
there  must  be  another  trial,  the  questions  arising  under  them  may 
come  up  before  us  under  a  different  aspect. 

Judgment  reversed,  and  venire  de  novo  awarded. 

Power  of  Common  Carrier  to  Limit  LlatMlityt^-See,  generaUy,  Louisville  <& 
N.  R.  Co.  V,  Meyer,  27  Am.  &  Bog.  R.  R.  Gas.  44 ;  Hart  v,  Chicago,  etc.,  R.  Co., 
27  lb.  50 ;  Moulton  v,  St.  Paul,  etc.,  R.  Co.,  12  lb.  1 8 ;  Galveston,  etc. ,  R.  Co.  «. 
Allison,  12  lb.  28;  Alabama,  etc.,  R.  Co.  v.  Little,  12  lb.  87;  Graves  «.  Lake 
Shore,  etc.,  R.  Co.,  16 lb.  105;  St.  Louis,  etc.,  R.  Co.«.  Cleary,  16  lb.  122;  Rin- 
toul  9.  New  York,  etc.,  R.  Co.,  and  no^,  16  lb.  144;  Canfield  v.  Baltimore,  etc., 
R.  Co.,  and  note,  16  lb.  152-157 ;  Kansas  City,  etc.,  R.  Co.  d,  Simpson,  and  note, 
16  lb.  158-164;  Manchester,  etc.,  R.  Co.  v.  Brown,  16  lb.  174;  Piedmont,  etc., 
R.  Co.  «.  Columbia,  etc.,  R.  Co.,  16  lb.  194;  Wabash,  etc.,  R.  Co,  v,  Peyton, 
18  lb.  1;  Camp  v.  Wabash,  etc.,  R.  Co.,  18  lb.  542;  Bartlett  v.  Pittsburgh, 
etc.,  R.  Co.,  18  lb.  549;  Taylor  «.  Little  Rock,  etc.,  R.  Co.,  18  lb.  590; 
Weinburg  v.  Railroad  Co.,  18  lb.  597;  Little  Rock,  etc.,  R.  Co.  v.  Talbot, 
and  note,  18  lb.  598-608;  Kiff  «.  Atchison,  etc.,  R.  Co.  18  lb.  618;  Little 
Rock,  etc.,  R.  Co.  v.  Harper  and  Wilson,  21  lb.  97;  Chicago,  etc.,R.  Co.  «. 
Moss  &  COy  21  lb.  98;  Wilson  c.  New  York,  etc.,  R.  Co.,  and  note,  21  lb. 
148-150;  Hosenfieldr.  Peoria,  etc.,  R.  Co.,  and  note,  21  lb.  89-91;  Hart  v. 
Penna.  R.  Co.,  1  lb.  615;  Pittsburg,  etc.,  R.  Co.  «,  Barrett,  8  lb.  256; 
Harvey*.  Terre  Haute,  etc.,  R.  Co.,  7  lb. 298;  Holsapplev.  Rome,  etc.,  R.  Co., 
8  lb.  487;  Am.  Ins.  Co.  v.  St.  Louis,  etc.,  R.  Co.,  6  lb.  589;  Hauston,  etc., 
R.  Co.  V.  Burke,  9  lb.  59;  N.  O.,  etc.,  R.  Co.  d.  Pales,  9  lb.  90;  Nicholas  v. 
New  York,  etc.,  R.  Co.,  9  lb.  108;  McKinuey  v.  Jewett,  9  lb.  209. 

Effect  upon  Carrier's  Liability  of  Statements  in  Bill  of  Lading  as  to 
Value  of  QoodSt — ^The  case  of  Hart  9.  Pennsylvania  R.,  112  U.  S.  321 ;  s.c,  18 
Am.  <&  £ng.  R.  R.  Cas.  604,  referred  to  by  the  court,  is  a  late  and  important 
decision ;  it  is  not  unlikely  to  change  the  current  of  authority  upon  this 
question.  The  United  States  Supreme  Court  there  held  that  where  the  con- 
tract of  carriage  signed  by  the  shipper  is  fairly  made  with 'the  railroad  com- 
Eany  agreeing  on  the  valuation  of  the  property  carried,  with  a  rate  of  freight 
ased  on  the  condition  that  the  carrier  assumes  liability  only  to  the  extent  of 
the  agreed  valuation,  even  in  case  of  loss  or  damage  by  the  negligence  of  the 
carrier,  the  contract  will  be  upheld  as  a  proper  and  lawful  mode  of  secupng 
a  due  proportion  between  the  amount  for  which  the  carrier  may  be  responsi- 
ble, and  the  freight  he  receives,  and  of  protecting  himself  asainst  extrava- 
gant and  fanciful  valuations.  In  its  opinion,  the  court  concedes  the  force  of 
the  rule  now  almost  universal  in  the  United  States,  that  the  carrier  cannot, 
by  contract,  relieve  himself  from  liability  for  negligence,  but  maintains  the 
view  that  those  decisions  do  not  rule  the  question  at  issue.  The  court  ob- 
serves: ^*  There  is  no  justice  in  allowing  the  shipper  to  be  paid  a  large  value 
1^  an  article  which  he  has  induced  the  carrier  to  take  at  a  low  rate  of  freight. 
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on  the  asaertion  and  agreement  that  its  value  is  a  less  sum  than  that  claimed 
after  a  loss.  It  is  just  to  hold  the  shipper  to  his  agreement,  fairly  made,  as 
to  value,  even  where  the  loss  or  injury  has  occurred  through  the  negligence 
6t  the  carrier.  The  effect  of  the  agreement  is  to  cheapen  the  freight  and 
secure  the  carriage  if  there  is  no  loss ;  and  the  effect  of  disregarding  the 
agreement  after  a  loss  is  to  expose  the  carrier  to  a  greater  risk  than  the 
parties  intend  he  should  assume.  The  agreement  as  to  value,  in  this  case, 
stands  as  if  the  carrier  had  asked  the  value  of  the  horses  and  had  been  told 
by  the  plaintiff  the  sum  inserted  in  the  contract." 

The  stringent  rule  which  prevents  the  carrier  from  contracting  against 
liability  for  negligence  found  its  origin  in  such  considerations  as  the  in- 
equality in  the  positions  of  the  parties  respectively  contracting,  the  public 
<^naracter  of  common  carriers,  ana  their  liability  to  the  control  of  legislation, 
requiring  that  their  contracts  shall  be  just  and  reasonable  in  the  eyes  of  the 
law.  The  court  in  the  above  case  of  Hart  v.  Pennsylvania  R.  Co.  holds  in 
effect  that  such  considerations  do  not  enter  into  the  case  where  the  carrier 
demands  that  the  consignor  shall  practically  ]i(^uidate  the  damages  to  be 
recovered  in  the  event  oi  a  loss  at  the  time  of  shipment.  The  carrier  is,  by 
universal  consent,  to  establish  a  rate  of  freight,  based  upon  the  value  of  the 
goods;  and  the  court  maintains  that  a  shipper  who  fails  to  declare  the  real 
value  of  his  goods  and  to  pay  a  proportionate  charge  cannot  subsequently 
demand  the  full  value  of  the  gooas,  simply  for  the  reason  that  the  carrier  has 
insured  them  against  loss  by  negligence.  In  the  principal  case  the  court,  it 
will  be  observed,  merely  affirms  prior  decisions  in  Pennsylvania,  upon  the 
general  principle  stated,  but  does  not  enter  into  the  considerations  upon 
which  the  decision  in  Hart  v.  Pennsylvania  R.  is  based. 

The  view  of  the  last-mentioned  case  is  sustained  in  the  following  authorities : 
Squire  9.  New  York  Central,  etc.,  R.  Co.,  98  Mass.  239;  Muser  v.  Holland, 
17  Blatchf.  C.  C.  412;  Harvey  «.  Terre  Haute,  etc.,  R.,  74  Mo.  588;  s.  c,  6 
Am.  &  Eng.  R.  R  Cas.  293;  Graves  v.  Lake  Shore,  etc.,  R.,  187  Mass.  83; 
S.C.,  16  Am.  &  Eng.  R.  R.  Cas.  108;  Dunlap  v.  Inter.  Steamboat  Co.,  98  Mass. 
371 ;  Judson  v.  Western,  etc.,  R.,  6  Allen  (Mass.),  486 ;  Railroad  Co.  v.  Fraloff, 
100  U.  S.  26;  Magnin  v.  Dinsmore,  56  N.  Y.  168,  62  N.  Y.  35,  70  N.  Y.  410; 
Hopkins  v.  Westcott,  6  Blatchf.  C.  C.  64;  Earnest  r>.  Express  Co.,  1  Woods 
G.  C.  573;  South,  etc.,  R.  «.  Henlein,  52  Ala.  606;  s.c,  56  Ala.  368. 

Another  line  of  cases  maintains  that  where  a  clause  in  the  bill  of  lading 
limits  the  amount  of  the  common  carriers^  liability  it  should  not  be  construed 
to  release  the  carrier  from  liability  for  loss  or  damage  occurring  through 
his  negligence,  but  that  in  such  case  there  may  be  a  recovery  for  the  entire 
loss.  American  Express  Co.  v.  Sands,  55  Pa.  St.  140;  Moulton  v.  St.  Paul, 
etc..  R.,  31  Minn.  86;  Kansas  City,  etc.,  R.  v.  Simpson,  30  Eans.  645;  s.c, 
16  Am.  &£ng.  R.  R.  Cas.  188;  Lamb  «.  Camden,  etc..  R.,  46  N.  Y.  271; 
U.  S.  Express  Co.  o.  Backman,  28  Ohio  St.  144;  Orndorff  v,  Adams  Exp.  Co., 
8  Bush  (Ky.),  194;  Mobile,  etc.  R.  v.  Hopkins,  41  Ala.  486;  Chicago,  etc., 
B.  «.  Abels,  60  Miss.  117;  Southern  Exp.  Co.  v.  Moon,  89  Miss.  822;  Eirby 
V,  Adams  Exp.  Co.,  2  Mo.  App.  369;  Adams  Exp.  Co. «.  Stettaners,  61  111. 
184;  Judson  v.  Western  R.  Co.,  6  Allen  (Mass.),  486;  Steamboat  City  of 
Norwich,  4  Ben.  C.  C.  271;  Morrison  v.  Construction  Co.,  44  Wis,  405; 
Black  V.  (Goodrich  Transp.  Co.,  55  Wis.  319;  Moulton  v.  St.  Paul,  etc.,  R., 
81  Minn.  85;  s.c.,  12  -Am.  &  Eng.  R.  R.  Cas.  13;  Kansas  City,  etc.,  R.  v, 
Simpson,  30  Kans.  645;  s.  c,  16  Am.  &  Eng.  R.  R  Cas.  158. 

Compare  with  the  decision  in  the  principal  case  Elkins  v.  Empire  Transp. 
Co.,  81*  Pa.  St.  815.  In  that  case  the  agent  of  the  consignees  shipped  certain 
wines  and  signed  a  bill  of  lading  in  the  usual  form  which  contained,  in  writ- 
inff,  the  rate  of  freight  specified  at  '^50  cents  per  100  pounds,"  and  valuation 
^'$20  per  barrel.^'  The  plaintiff  claimed  the  whole  value  of  the  Iops,  not^ 
withstanding  the  words  on  Uie  bill  of  lading;  and  the  defence  was,  that  the 
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carrier's  compensation  for  the  serrice  performed  and  for  tlye  risk  run  was 
fixed  and  regulated  by  this  yaluation.  The  court  below  charged  that  if  th« 
shippers  aj^ed  with  the  carrier  that  his  responsibility  should  be  limited  by 
the  valuation,  no  more  could  be  recovered ;  but  if  they  did  not,  then  the 
whole  loss  might  be  recovered.  Further,  that  such  an  a^^ieement  might  be 
deduced  from  the  evidence,  although  the  shipper  did  not,  in  express  words, 
tell  the  carrier  he  would  so  limit  his  responsibility,  and  that  it  might  be  in- 
ferred from  a  course  of  business  and  regulations,  known  to  the  consignor, 
taken  in  connection  with  his  acceptance  of  a  bill  of  lading,  based  on  such  a 
course  of  business  and  regulation  known  to  the  consignor.  The  jury  found 
in  favor  of  the  defendant  upon  these  points,  and  the  supreme  court  fuffirmed 
the  decision,  holding  that  a  carrier  by  special  agreement  may  limit  his  re- 
sponsibility to  a  sum  proportioned  to  his  compensation  and  risk,  irrespective 
of  what  might  otherwise  be  a  loss.  It  would  be  difficult,  if  not  impossible,  to. 
distinguish  this  case  from  the  principal  case.  The  point  involved  m  each  one 
narrows  itself  down  to  the  question  as  to  whether  the  valuation  given  by  the 
consignor  in  the  bill  of  lading  shall,  or  shtdl  not,  govern  the  amount  to  be 
recovered  from  the  carrier.  Until  the  decision  in  the  principal  case,  it  is 
believed  that  upon  this  precise  question  no  different  ruling  had  been  made  in 
Pennsylvania.  Compare  Beckman  «.  Shouse,  5  Rawle,  189;  Bingham  «. 
Rogers,  6  W.  &  T.  600;  Laing  v.  Colder,  8  Pa.  St.  484;  Camden,  etc.,  R.  v. 
Baldolf,  16  Pa.  St.  67;  Gk)ldey  V.Pennsylvania  R.,  80  Pa.  St.  246;  American 
Express  Co.  o.  Sands,  5&  Pa.  St.  140;  Elkins  «.  Empire  Transp.  Co.,  %l*^ 
Pa.  St.  816.    But  see  Adams  Express  Co.  «.  Holmes,  i^ra. 
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Holmes. 
(Advance  Gate,  Pennsylvania,    April  18,  1887.) 

Grogan  v.  Adams  Express  Co.,  onto,  p.  0,  followed. 

If  goods  are  lost  or  injured  while  in  the  custody  of  an  express  company, 
in  the  absence  of  explanation  which  rebuts  the  presumption  of  negli^nce, 
it  will  be  presumed  that  the  loss  or  injury  was  occasioned  by  the  negligence 
of  the  company,  and  the  carrier  will  be  liable  for  the  actual  value  of  the 
goods. 

In  an  action  to  recover  the  value  of  goods  delivered  to  an  express  company, 
where  no  explanation  is  given  for  its  failure  to  deliver  the  goods,  it  may  be 
inferred  that  they  are  still  in  the  hands  of  the  company,  and  are  withheld 
from  the  owner. 

January  Term,  1887,  No.  261,  E.  D„  before  Mercur,  Ch.J., 
Gordon,  Trunkey,  Sterrett,  Green,  and  Clark,  JJ. 

Error  to  the  Common  Pleas  No.  3  of  Philadelphia  county,  to 
review  a  judgment  on  a  verdict  for  plaintifE  in  an  action  to  recover 
the  value  of  certain  goods  delivered  to  an  express  company. 
Affirmed. 


\ 
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At  the  trial  in  the  court  below  tlie  following  facts  appeared : 

In  December,  1885,  the  plaintiff,  John  C.  Holmes,  parchased  of 
Lyon  Bros.,  wholesale  furriers  in  Philadelphia,  a  sealskin  sacqae  of 
the  valneof  $180.  December  11  tlie  same  was  packed  and  marked 
and  consigned  to  Holmes  at  Cranbury,  N.  J.,  and  delivered  to  the 
agent  of  tne  defendant  company  for  transportation.  The  express 
man  who  called  for  the  package  signed  a  receipt  contained  in  a 
book  in  the  possession  of  Lvon  Bros.  The  receipt,  among  other 
provisions,  contained  the  following : 

^^  It  is  part  of  the  consideration  of  this  contract,  and  it  is  agreed, 
that  the  said  Express  Company  are  forwarders  only,  and  are  not  to 
be  held  liable  or  responsible  for  any  loss  or  damage  to  said  prop- 
erty while  being  conveyed  by  the  carriers  to  whom  the  same  may 
be  by  said  Express  Company  intrasted,  or  arising  from  the 
dangers  of  railroads,  ocean  or  river  navigation,  steam,  hre  in  stores, 
depots,  or  in  transit,  leakage,  breakage,  or  from  anj^  cause  what- 
ever, unless,  in  every  case,  the  same  be  proved  to  have  occurred 
from  the  fraud  or  gross  negligence  of  said  Express  Company,  or 
their  servants;  nor,  in  any  event,  shall  the  holder  hereof  demand 
beyond  the  sum  of  $50,  at  which  the  article  forwarded  is  hereby 
Talued,  unless  otherwise  herein  expressed,  or  unless  specially  in- 
sured by  them,  and  so  specified  in  this  receipt,  which  insurance 
shall  constitute  the  limit  of  the  liability  of  the  Adams  Express 
Company." 

The  receipt  contained  blank  spaces  for  the  "date,"  "No,," 
"article,"  "value,"  "consignee,"  "destination,"  "by  whom  re- 
ceived." No  questions  were  asked  and  no  information  was  given 
in  regard  to  the  value  of  the  sacque,  and  the  blank  space  under  the 
word  "value"  was  not  filled  out.  The  other  blanks  were  duly 
filled  out. 

The  sacque  was  never  delivered  by  the  company  nor  its  loss  ac- 
counted for,  and,  Holmes  having  assigned  his  rights  against  the 
express  company  to  Lyon  Bros.,  suit  was  brought  in  his  name  to 
their  use. 

At  the  trial  plaintiff  proved  the  receipt  of  the  sacque  by  the 
company's  agent  and  its  non-delivery  by  the  company,  and  that  its 
value  was  $180. 

The  evidence  in  regard  to  the  value  of  the  sacque  was  objected 
to  by  defendant,  "  because  the  receipt  offered  in  evidence  ^contains 
a  clause  limiting  the  liability  of  the  company  to  $50,  where  the 
value  of  the  package  is  undisclosed  by  the  snipper."  Objection 
overruled.    Exception  noted.     First  assignment  in  error. 

The  defendant  did  not  offer  evidence  to  account  for  or  in  any 
manner  explain  the  loss  or  non-delivery,  or  to  disprove  negligence 
on  its  part ;  but  offered  to  show  "  that  the  defendant  company  has 
a  different  and  higher  rate  and  discharge  for  packages  where  the 
value  is  disclosed,  and  also  that  where  the  value  is  disclosed,  extra 
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care  and  precaution  is  taken  by  the  company  a^nst  loss  or  acci- 
dent, and  also  the  cnetpm  of  the  company  in  nandling  packages 
which  have  a  valu^  exceeding  $50,  which  are  specially  insured 
under  the  conditions  of  the  receipt"  Objected  to  by  plaintiff. 
Objection  sustained.  Exception  noted.  Second  assignment  of 
error. 

The  defendant  presented  the  following  points: 

1.  Under  a  receipt  and  contract  like  the  one  in  evidence,  given 
by  the  defendant  upon  the  receipt  of  the  goods  for  shipment,  with 
the  value  of  the  package  undisclosed  and  unexpressed,  the  recovery 
cannot  exceed  $50,  with  interest  from  the  date  of  the  shipment, 
notwithstanding  the  defendant  may  have  been  negligent,  unless 
there  was  a  conversion  or  misfeasance  by  the  defendant,  involving 
not  only  a  wrongful  but  also  a  wilful  act  A  mere  non-delivery 
will  not  constitute  such  conversion  or  misfeasance,  nor  will  a  re- 
fusal to  deliver  on  demand,  if  the  goods  have  been  lost  through 
negligence  or  have  been  stolen, 

A718.  Refused. 

2.  If  you  find  for  the  plaintiff  your  verdict  can  in  no  event  ex- 
ceed the  snm  of  $50  and  interest  thereon  from  the  date  of  shipment. 

Ans.  Refused. 

The  court  charged  the  jury  as  follows : 

It  is  my  duty  to  charge  that  you  may  infer  negligence  from  the 
mere  loss  of  the  goods,  and  also  that  the  defendant  must  show  by 
evidence  that  there  was  no  negligence  I  do  not  recollect  any  evi- 
dence touching  the  question  of  negligence. 

Verdict  and  judgment  for  plaintiff,  for  $188.82. 

The  assignments  of  error  specified  the  admission  and  rejection 
of  evidence  above  noted,  the  answers  to  defendant's  points,  and  the 
charge  to  the  jury. 

J.  JI,  Shakespeare  and  J,  H.  Heoerin  for  plaintiff  in  error. 

Ernest  Lowengrund  and  Isaac  N.  Solis  for  defendant  in  error. 

Peb  Cubiam. — The  correctness  of  this  judgment  could  well  be 
sustamed  under  Grogan  v.  Adams  Exp.  Co.,  18  W.  N.  C.  478, 
cmtey  p.  9. 

See  preceding  case  and  note. 
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V. 

Missouri  Paoifio  R.  Co. 

(Advance  Ccue,  Missouri,    June  0,  1887.) 

In  the  contract  of  shipment  for  a  carload  of  'mules,  it  was  stipulated  that 
in  consideration  of  the  reduced  rate  given  the  carrier  was  exempted  from 
liability,  even  in  case  of  his  own  negligence,  beyond  a  fixed  amount.  In 
the  course  of  transportation  the  car  containing  the  mules,  bedded  with 
Btraw,  was  placed  next  to  the  engine,  and  caught  fire  from  sparks  from  the 
engine  and  the  mules  were  destroyed.  There  was  evidence  to  show  that  the 
placing  the  car  in  that  position  was  unusual,  negligent,  and  dangerous.  In 
an  action  by  the  shipper  to  recover  the  value  of  the  mules  destroyed,  Jield — 

1.  That  a  petition  which  not  only  alleged  the  delivery  and  loss  of  a  car- 
load of  mules  while  in  defendant's  possession  as  a  common  carrier,  which 
was  sufficient,  but  charged  negligence  in  managing  and  operating  the  train, 
whereby  the  car  was  set  on  fire  and  the  mules  burned,  authorized  the  in- 
troduction of  evidence  to  sustain  the  allegations. 

3.  That  the  provision  in  the  contract  of  shipment  whereby  the  plaintiff 
assumed  **  the  risk  of  loss  or  injury  to  the  mules  by  fire,  or  on  any  account 
whatever,"  was  inoperative  as  a  defence. 

8.  That  parol  evidence. was  admissible,  between  the  parties,  to  show  that 
the  recital  that  the  rate  charged  was  a  reduced  one,  was  false,  and  there- 
fore the  limitation  not  binding  upon  the  shipper. 

EsROR  to  the  Cooper  circuit  court  to  review  a  judgment  against 
the  defendant  in  an  action  to  recover  for  a  carload  of  mules  de- 
livered to  a  common  carrier.     AflSrmed. 

The  facts  are  stated  in  the  opinion. 

Tho8.  J.  Portis^  with  Thoa,  G.  Portis  and  Wm.  S,  Shirks  for 
appellant. 

Cosgrove  dk  Johnston  for  respondent* 

Ray,  J. — ^Plaintiff  brought  this  action  in  the  circuit  court  of 
Cooper  county,  against  the  defendant,  as  a  common  ^  facts. 
carrier,  to  recover  the  value  of  a  carload  of  mules  delivered  to  de- 
fendant at  Boonville,  to  be  transported  over  its  railroad  to  the 
State  line  at  Kansas  City.  While  in  transit,  the  car  containing 
the  mules  caught  on  fire,  and  thirteen  head  were  burned  to  death, 
and  the  other  three  so  injured  as  to  be  a  total  loss  to  plaintiff. 

An  objection  was  made  to  the  introduction  of  any  evidence, 
upon  the  ground  that  the  petition  did  not  state  facts  sutociexcy  of 
suiiicient  to  constitute  a  cause  of  action  ;  which  said  ''ktition. 
objection  was  properly  overruled.     The  petition  not  only  alleged 
the  delivery  and  loss  of  the  mules,  while  in  defendant's  possession 

as  a  common  carrier, — which  was  sufficient, — but  charged  negli- 
80  A.  &  E.  R.  Cas.— 3  ^ 
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gence  in  managing  and  operating  the  train,  whereby  the  car  was 
Bet  on  fire  and  the  mules  barned,  injared,  and  destroyed.  No 
otlier  point  was  made  in  respect  to  the  pleadings,  and  we  need 
not  set  them  out. 

The  evidence  of  plaintiflE  shows  the  delivery  of  the  mules  by 
plaintiff  to  defendant ;  that  the  car  in  which  they  were 
ti*ansported  was  bedded  with  straw,  and  placed  next  to 
the  engine ;  that  this  was  not  customary,  but  uimsnal 
and  dangerous,  and  prudence  required  that  such  cai*s  should  be 
placed  at  a  greater  distance  in  the  train  from  the  engine;  that  tiie 
rear  of  the  train  was  the  safest  place,  whilst  next  to  the  engine 
was,  for  such  cars,  the  most  dangei'ous,  on  account  of  the  liability 
of  the  straw  bedding  to  take  fii'e  from  the  sparks  of  the  engine. 
It  should  be  also  stated  that  the  train  in  question  consisted  oif  fif- 
teen or  twenty  care,  but  two  of  which,  beside  the  one  in  question, 
were  loaded  with  stock,  and  of  tliese,  one  was  placed  next  to  the 
car  containing  the  mules  injured  by  the  fire,  or  second  from  the 
engine,  whilst  the  other  was  put  near  the  rear  end  of  the  train  and 
next  to  the  caboose.  This  was  the  substance  of  the  evidence  in 
chief  in  behalf  of  plaintiff. 

Defendant  offered  no  oral  testimony  in  the  cause,  but  relied 
upon  the  bill  of  lading  or  contract  of  shipment,  which  it  set  up  in 
the  answer  and  read  in  evidence  at  the  trial.  The  evidence  in  re- 
buttal will  be  considered  later  in  the  course  of  this  opinion. 

It  has  been  held  in  this,  and  in  most  of  the  States,  that  by 
special  or  express  contract,  or  special  acceptance,  fairly 
LmiTATioii  OF  and  understandingly  made,  the  carrier  may  limit  his 
KEQLiaiwcE.  common-law  liability.  The  shipper  may  lawfully,  if 
he  sees  fit,  surrender  the  obligation  of  the  carrier  as  an 
insurer  of  his  property,  but  the  law  is  firmly  settled  in  this  State, 
that  the  common  carrier  cannot,  by  any  sort  of  stipulation,  exempt 
himself  from  the  consequences  of  his  own  negligence.  We  need 
not  again  discuss  that  question. 

If  placing  the  car,  bedded  with  straw,  containing  the  mules, 
next  to  the  engine  was  unusual,  negligent,  and  danger- 
provisiok  ex.  ous,  and  the  car  was  set  on  fire  by  the  sparks  from  the 
DAJTT  iKVAUD  cngiuc,  aud  the  mules  thereby  destroyed, — all  which 
FACTS.  the  evidence  for  plaintiff  shows,  without  any  attempt 

at  contradiction  from  defendant, — then,  under  numer- 
ous rulings  of  this  court,  the  provision  in  the  contract  whereby  the 
plaintiff  assumed  "the  risk  of  loss  or  injury  to  the  mules  by  fire 
or  any  account  whatever,"  would  be,  so  far,  invalid  and  no  pro- 
tection to  the  defendant. 

In  an  analogous  case  the  supreme  court  of  Pennsylvania, — 32 
Pa.  414, — ^in  considering  the  liability  of  common  carriers,  says: 
"  A  defective  wheel  or  axle  or  framework  would  confessedly  ren- 
der them  liable,  even  as  against  the  release."     The  carrying  of  a 
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eombostible  article  so  near  the  engine  as  to  be  exposed  to  sparks 
was  even  more  inexcusable,  for  this  could  not  escape  observation, 
as  defects  in  the  vehicle  might.  Powell  v,  Pennsylvania  R.,  32 
Pa.  414.  See  also  Holsapple  v.  Rome,  W.  &  O.  R.  Co.,  86  N.  Y. 
275  ;  8.  c,  3  Am.  &  Eng.  R.  R.  Cas.  487.  At  all  events,  in  the 
absence  of  all  opposing  evidence  on  the  paii;  of  defendant  in  that 
behalf,  this  court  must,  after  verdict,  assume  the  negligence  of  de- 
fendant, and  dispose  of  the  case  under  that  view. 

But  the  stipulation  in  the  contract  of  shipment  most  relied  on 
for  a  revereal  of  the  judgment  is  the  one  declaring  tiie 
company  should  not  be  fiable  for  more  than  $100  per  2iSmNo"°''cAR. 
head  for  the  mules.  Such  a  stipulation,  it  is  claimed,  SoSd'^'JS^ 
is  valid  and  binding,  and  does  not  contravene  the  rule  SSSidkiuS!^,''* 
which  forbids  the  carrier  to  stipulate  against  his  own 
negligence.  ITumerous  decisions  sustain  such  stipulations,  when 
fairly  made,  and  where  the  parties  agree  on  a  jBxed  valuation  of 
the  property  and  a  special  and  reduced  rate  of  freight  is  given  and 
received,  based  upon  the  condition  that  the  carrier  assqmes  liabil- 
ity only  to  the  extent  of  the  agreed  value  of  the  property.  Hart 
V.  Pennsylvania  R.  Co.,  112  U.  S.  331 ;  s.  c,  18  Am.  &  Eng.  R. 
R.  Cas.  604,  and  cases  cited. 

Other  decisions  deny  the  validity  of  such  provisions,  and  hold 
them  void,  as  releasing  the  carrier  from  the  full  and  proper  liabil- 
ity for  the  consequences  of  his  negligence.  Black  v.  Goodrich 
Transportation  Co.,  55  Wis.  319;  Moulton  v.  St.  Paul  &  M.  R., 
31  Minn.  85 ;  United  States  Express  Co.  v,  Backman,  28  Ohio 
St.  144. 

Hutchinson,  on  Carriers,  says,  in  substance,  that  the  cases  cited 
by  him  as  recognizing  the  right  of  the  carrier  to  thus  limit  the 
liability  as  to  value  occur  in  States  in  which  the  law  permits  the 
carrier,  by  special  and  express  contract,  to  relieve  himself  of  the 
consequences  of  his  negligence  in  the  carriage  of  goods ;  and  that 
these  cases  would  not  be  considered  controlling  authority  in  those 
States  in  which  such  claim  to  exemption  is  not  permitted  to  be 
made.  Hutch.  Car.  §§  250-257.  But,  even  under  the  rule  de- 
clared in  the  former  class  of  decisions,  these  provisions,  thus  em- 
ployed and  i-esorted  to  by  common  carriers  to  restrict  their  liabil- 
ity, are  to  be  tested  by  their  fairness,  justice,  and  reasonableness. 

We  will  consider  the  case  before  us  briefly,  under  this  view. 
The  answer  charges  that  defendant  agreed  to  transport  the  mules 
for  plaintiff,  between  said  points,  at  the  rate  of  $31  per  car,  which 
was  charged  to  be  a  special  and  reduced  rate,  lower  than  the  regu- 
lar rate.  The  written  contract,  read  in  evidence,  recited  that  the 
said  rate  was  a  reduced  rate,  made  in  consideration  of  agreement, 
etc.  The  execution  of  the  contract  was  not  admitted,  but  denied, 
in  the  reply.  The  evidence,  however,  showed  that  it  was  in  fact 
signed  by  the  agent  of  plaintifE  after  the  mules  were  loaded  into 
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the  cars,  and  jnst  before  the  train  started.  This  court  has  liereto- 
fore  held  that  all  prior  verbal  negotiations  between  the  parties  are 
merged  in  the  written  contract,  and  that  the  plaintiff  cannot  ad- 
mit the  execution  of  the  contract,  and  avail  himself  of  the  fact 
that  he  did  not  read  the  same  or  know  its  contents,  where  no  mis- 
take, fraud,  imposition,  or  deceit  is  charged  to  have  occurred. 

In  this  case,  plaintiff  claimed,  and  was  permitted  to  show  by 
parol  evidence,  that  the  said  recital  in  the  contract  of 
shipment,  that  the  rate  named  was  a  i*ednced  rate,  was  admibsioh    or 
false  ;  and  that  the  same  was  the  usual  and  customary  show  ^'recital 

,1  Jill*  ^  ••!  1"  A  fi  lABTO   RKDUCED 

rate  charged  ail  shippers  for  similar  shipments  of  such  ratbfa&sb. 
stock  by  the  carload.     The  oral  evidence  in  that  be- 
half was  not  objected  to  by  defendant,  when  offered  by  plaintiff, 
and  no  exceptions  saved  to  its  admission  in  evidence.     The  follow- 
ing is  the  substance  of  this  evidence,  as  given  in  the  abstract  for 
plaintiff,  and  is,  we  believe,  correct : 

K.  S.  Moore  testified  that  he  was  the  agent  of  the  railway  'com- 
pany at  Boonville ;  that  the  bill  of  lading  in  evidence  was  of  the 
same  form  in  use  by  the  company  in  April,  1884,  and  had  been 
for  a  year  before  that  time ;  everybody  that  shipped  stock  used 
this  form.  This  is  the  regular  rate  of  shipment  of  stock  by  the 
carload.  The  rates  on  other  classes  of  freight  per  carload  were 
much  higher,  considering  the  value  of  the  mules.  These  were  the 
usual  rates  paid  by  all  shippers  of  stock  by  the  carload. 

Mr.  Frost,  who  acted  in  behalf  of  plaintiff  in  making  the  ship- 
ment and  signed  the  contract,  testified  that  nothing  was  said  about 
the  bill  of  lading  being  a  special  contract;  that  he  never  asked  for 
reduced  rates,  but  that  he  shipped  the  stock  and  signed  the  bill  of 
lading  in  this  instance  just  as  he  had  done  in  all  others  when  act- 
ing for  other  shippers ;  and  that,  so  far  as  he  knew,  the  bill  of 
lading  in  this  case  was  the  ordinary  one,  and  signed  by  him  the 
same  as  in  all  other  cases  of  stock  shipment. 

The  written  contract  w-as  not,  we  think,  under  these  circum- 
stances, conclusive  evidence,  but  merely  priTna  facie  evidence, 
that  the  given  rate  was  a  special  and  reduced  rate.  As  between 
the  parties,  it  was,  in  this  respect,  open  to  explanation,  and  im- 
peachable for  error,  mistake,  or  false  statement.  The  reduced 
rate,  if  such  it  was,  was  the  consideration  for  the  exemption  from 
liability  beyond  the  $100,  even  in  case  of  injury  and  loss  from  de- 
fendant's negligence ;  and  parol  evidence  in  that  behalf  is,  we 
think,  competent  and  admissible  for  the  purpose  indicated. 

The  consideration  clause  in  bills  of  lading,  contracts,  deeds,  and 
other  instruments  ordinarily  has  only  the  force  and  effect  of  a  re- 
ceipt, and  is  open  to  explanation  and  contradiction  by  parol  evi- 
dence. Hutch.  Car.  §S  122,  123  ;  Fontaine  v.  Boatman's  Sav. 
Inst.,  57  Mo.  552;  Hollocher  v,  HoUocher,  62  Mo.  267 ;  Edwards 
V.  Smith,  63  Mo.  119. 
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But,  even  if  this  is  not  so,  it  devolved  upon  the  defendant  to 
make  the  objections  to  the  admissibility,  and  save  the  exception, 
if  the  objection  was  overruled  ;  and,  having  failed  to  do  so,  no 
complaint  can  now  be  heard  at  his  instance  in  that  behalf. 

This  case,  then,  nnder  this  state  of  facts,  does  not  fall  within  the 
role  declared  in  Hart  v.  Pennsylvania  R.  Co.,  supra^  and  others 
cited  by  counsel  for  plaintiff.  In  the  case  of  Han  v.  Pennsylva- 
nia B.  Co.,  especially  relied  on,  the  discussion  was  had  upon  the 
terms  of  the  bill  of  lading  alone,  and,  as  the  court  says,  ^^  without 
any  evidenc0  on  the  subject,  and  especially  in  the  absence  of  evi* 
dence  to  the  contrary ;"  and  under  the  qualifications  it  contains 
we  cannot  regard  it  as  controlling  authority  in  a  case  where  the 
evidence  clearly  shows  absence  of  reduced  or  lower  rate,  or  any 
gi-aduation  of  compensation  to  the  valuation.  On  the  one  hand^ 
it  may  be,  as  is  there  said,  unjust,  unreasonable,  and  repugnant  to 
Bonnd  principles  of  fair  dealing  for  the  shipper  to  reap  the  bene- 
fits of  a  contract  by  which  he  secures  a  lower  rate  than  the  carrier 
might  reasonably  charge  for  the  service  rendered,  if  there  is  no 
loss,  and  to  repudiate  it  in  case  of  loss.  Where  the  sliipper  pro- 
cures tiie  lawful  rates  of  the  earner  to  be  reduced  in  express  con* 
sideration  of  the  agreed  value  upon  which  the  compensation  is 
based,  he  is,  under  numerous  authorities,  some  of  which  are  cited, 
held  to  be  estopped  to  say  the  value  is  greater  when  the  loss  oc^ 
curs.  On  the  other  hand,  it  would,  we  think,  be  no  less  unfair, 
unreasonable,  and  unjtist  that  the  carrier,  without  any  sacrifice 
of  his  interest  or  lawful  demands,  or  diminution  of  his  lawful 
charges,  should  secure,  without  any  consideration  therefor,  such 
important  advantages  and  release  of  liabilities  to  which  he  would 
otherwise  be  subjected  under  the  law. 

Anotiier  case  especially  relied  on  is  the  case  of  Harvey  v,  Terre 
Haute  &  I.  R.  Co.,  74  Mo,  538  ;  s.  c,  6  Am.  &  Eng.  R.  R.  Cas. 
293,  which  we  deem  distinguishable  from  this  present  case,  and 
which  we  will  now  examine  briefly.  In  the  first  place  the  action 
was  brought  upon  "  a  special  contract."  The  horse  was  alleged  to 
be  of  the  value  of  $10,000,  and  the  value  was  limited  by  the  con- 
tract to  the  sum  of  $100.  The  answer  set  up  the  aflSrmative 
defence  that  the  defendant  had  certain  regular  rates  of  transporta- 
tion of  horses  of  ordinary  value,  and  that,  for  those  of  greater  value, 
5  per  cent  on  tlie  owner's  valuation  was  charged  in  addition  ;  that 
defendant  asked  plaintiff  or  his  agent  the  value  of  the  horse,  and 
that  said  value  was  falsely  represented  to  be  $100,  and  that  said 
valuation  given  by  the  plaintiff  was  then  agreed  on.  Defendant 
offered  evidence  tending  to  establish  the  matters  set  up  in  the 
affirmative  defence ;  and  instructions  numbered  two  and  three, 
submitting  this  evidence  to  the  jury,  were  refused  by  the  court. 
Tlie  third  was  to  the  effect  in  substance,  that  if  Dickson  intention- 
ally misrepresented  the  value  of  the  horse,  and  stated  it  much 
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lower  than  it  actually  was  for  the  pnrpoBe  of  procuring  the  lower 
rate,  then  plaintiff  could  only  recover  the  value  which  he  had  fixed. 
Tills  court  held  it  error  to  have  refused  the  instructions  asked,  and 
said :  "  We  do  not  regard  a  contract  limiting  a  right  of  recovery 
to  a  sum  expi*e66ly  agreed  upon  by  the  parties,  as  representing  the 
true  value  ot  the  property  shipped,  as  a  contract  in  any  way  exempt- 
ing the  carrier  from  the  consequences  of  its  own  negligence.  Such 
a  contract,  fairly  entered  into,  leaves  the  carrier  responsible  for  its 
negligence,  and  simply  fixes  the  rate  of  freight  ana  liquidates  the 
damages.  This,  we  think,  it  is  competent  for  the  carrier  to  do. 
And  where  the  reduced  value  is  voluntarily  fixed  by  the  shipper 
with  a  view  of  obtaining  a  low  rate  of  freight,  without  any  knowl- 
edge on  the  part  of  the  carrier  that  the  property  was  of  greater 
value,  it  would  be  a  fraud  upon  the  carrier  to  permit  the  shipper 
to  recover  a  greater  sum  than  fixed  by  him." 

In  the  case  now  before  us  there  was  no  pretence  that  the  plaintiff 
or  his  agent  fraudulently  concealed  or  falsely  represented  the  real 
value  of  the  mules.  They  were  delivered  without  any  inquiry  or 
representations  as  to  value.  They  may  have  been  a  somewhat 
choice  lot  of  mules,  but  they  were  not  of  extraordinary  or  fanciful 
value,  such  as  blooded  stock,  or  on  account  of  speed  or  other  qual- 
ities, as  in  the  Ilarvey  Case  ;  and  there  is  no  pretciice  that  defend- 
ant was  in  any  way  deceived  as  to  their  value,  or  misled  as  to  the 
degree  of  care  they  would  require.  On  the  other  hand,  the  recital 
that  the  given  rate  was  a  reduced  rate  was  in  fact  false,  as  was  shown 
by  the  evidence  of  the  station  agent,  who  testified  it  was  the  usual 
rate  charged  all  shippers. 

If,  in  the  one  case,  it  is  competent  for  the  carrier  to  show  that 
the  real  value  of  the  pi'operty  was  concealed,  and  the  lower  rate 
thus  secured  by  the  fraud  or  deceit  of  the  shipper,  why  may  not 
the  shipper  be  permitted  to  show  that  the  alleged  reduced  rate,  in 
consideration  of  which  he  surrendered  the  obligation  imposed  by 
law  upon  the  carrier  as  an  insurer  of  the  property,  was  false,  and,  in 
fact,  no  reduced  rate  at  all.  It  may  be  that  plaintiff  was  not 
deceived  by  it  at  the  time,  as  he  did  not  ask  for,  or  suppose  he  was 
getting,  a  reduced  rate ;  but  if  the  pretended  lower  rate  was  the 
usual  rate,  and  known  to  be  such  to  both  parties,  it  would  work  a 
fraud  upon  the  rights  of  plaintiff,  under  the  law,  if  the  defend- 
ant were  now  permitted  to  treat  it  as  a  lower  rate,  and  to  thus 
deprive  plaintiff  of  important  rights,  and  secure  release  of  part  of 
its  liability  by  reason  thereof. 

Under  the  circumstances  of  this  case  there  was,  we  think,  no 
consideration  for  the  limited  valuation  placed  upon  the  mules  by 
defendant,  and  the  stipiilation  in  that  respect  is,  we  think,  void  as 
releasing  the  carrier  from  the  full  and  reasonably  adequate  liability 
for  its  negligence. 

Tlie  instructions  given  for  plaintiff  were  in  harmony  with  these 
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Yiews,  whilst  those  refused  for  defendant  were  not  in  accordance 
therewith. 

Finding  no  error  in  the  record,  we  affirm  the  jadgment,  and  it 
is  so  ordered. 

All  concur. 

Extent  to  which  Carrier  may  Limit  his  Liability. — See  next  case  and  note. 

Negligence  in  the  Carriage  of  Live  stocic — Contracts  Limiting  Liability. — 
See  Holsapple  v.  Rome,  Watertown  &  O.  R.  Co.,  and  note,  8  Am.  <&  £ng.  Jl. 
R.  Gas.  487-489;  Bills  v.  New  York  Central  R.  Co.,  and  note,  8  lb.  818-826; 
Harrison  v,  Missouri  Pac.  B.  Co.,  and  note,  7  lb.  882-889;  Baker  f>,  Louis- 
yille,  etc.,  R.  Co.,  and  note,  16  lb.  149-152;  Richardson  v,  Chicago,  etc.,  R 
Co.,  and  note,  18  lb.  580-584. 

Bedding  in  Stocic-car  Catching  Fire — Carrier's  Liability. — In  Powell  e. 
Pennsylvania  R.  Co.,  82  Pa.  St.  414,  where  the  company  negligently  failed  to 
provide  suitable  appliances  to  put  out  a  fire  which  caught  in  the  bedding  of 
Bome  sheep  in  transit,  it  was  held  liable  for  the  damage,  notwithstanding  a 
stipulation  that  it  should  not  be  liable  for  injuries  from  the  burning  of  straw, 
hay,  or  any  other  material  used  for  feeding  the  animals  or  otherwise.  See 
also  Holsapple  v.  New  York  Central  R.  Co.,  86  N.  Y.  275 ;  s.  c,  8  Am.  & 
Eng.  R.  R.  Cas.  487. 

Effect  on  Carrier's  Liability  of  Statements  in  Bill  of  Lading  as  to  Value  of 
Coods. — See  this  subject  treated  at  length  in  note  to  Grogan  v.  Adams  Exp. 
Co.,  nipra. 


Laetgdon  et  al. 

V. 

Robertson. 
(13  Ontario  Beports,  497.) 

The  plaintiffs  ordered  goods  from  E.,  L.  &  Co.,  to  be  shipped  to  plaintiffs 
at  Flat  Creek,  Manitoba,  via  the  C,  M.,  etc.,  R.  Co.,  by  which  line  plaintiffs 
had  an  arrangement  for  a  special  rate  of  freight,  of  which  they  informed  K., 
li.  &  Co.,  but  did  not  notity  them  of  the  terms  thereof.  E.,  L.  <&  Co.  de- 
livered the  goods  to  C.  4&  M.  at  Montreal  as  agents  of  the  defendant's  line  of 
boats  consigned  to  the  plaintiffs,  to  be  sent  by  the  said  line  of  boats  to  M., 
and  thence  by  the  C,  M.,  etc.,  R.,  and  informed  C.  &  M.  of  the  fact  of  plain 
tiffs'  having  a  special  rate.  The  bill  of  lading  which  C.  &  M.  gave  for  the 
goods  was  prepared  by  a  clerk  of  E.,  L.  <&  Co.,  who  stated  that  he  attached 
thereto  a  ticket  marked  **  Ship  our  freight  by  C.,  M.,  etc.,  R.;  great  bonded 
fast  line;  low  rates."  The  goods  were  carried  by  defendant's  vessel,  not  to 
M.,  but  to  D.,  and  thence  by  railway  to  their  destination,  and  were  accepted 
by  plaintiffs,  but  plaintiffs  had  to  pay  higher  freight  than  if  carried  as 
directed.  The  goods  were  carried  from  D.  as  quickly,  or  more  quickly,  than 
they  would  have  been  from  M.,  and  the  freight  would  have  been  less  had  it 
not  been  for  plaintiffs'  special  agreement  with  the  C,  M.,  etc.,  R.  Co.  The 
defendants'  conduct  in  sending  the  goods  by  D.  was  proved  to  have  been 
wilful. 

ffeldj  that  there  was  a  valid  contract  to  carry  via  M.,  and  that  plaintiffs 
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were  entitled  to  recover  for  the  breach  thereof  In  not  carrying  therefrom; 
but  lield  [reversing  the  jadgment  of  Wilson,  C.J.,  at  the  trial],  that  the 
plaintiffs  could  only  recover  nominal  damages. 

Held,  also,  following  Friendly  v.  Canada  Transit  Co.,  11  O.  R.  756,  that 
the  plaintiffs  were  the  owners  of  the  goods,  and  entitled  to  maintain  the 
action. 

ffeldf  also,  that  the  contract  for  the  low  rate  could  not  be  assumed  to  be 
illegal,  as  being  contrary  to  public  policy,  because  lower  than  the  ordinary 
local  rates ;  for  even  if  it  could  not  be  enforced  by  plaintiffs  against  the 
company,  this  would  be  no  defence  to  the  defendant.  > 

H^ld,  also,  that  the  fact  of  the  bill  of  lading  having  been  made  in  the 
Province  of  Quebec,  did  not  deprive  plaintiffs  of  the  benefit  of  R.  S.  O.  ch. 
116,  for  not  only  was  this  not  set  up  oy  the  pleadings,  but  also  it  did  not 
appear  that  the  Quebec  law  was  different  from  that  of  Ontario;  and  in  the 
absence  of  proof  it  would  be  assumed  to  be  the  same. 

This  was  an  action  tried  by  Wilson,  C.J.,  without  a  jury,  at 
Brampton,  at  the  Spring  Assizes  of  1885. 

The  facts  were  as  follows: 

In  May,  1882,  Mr.  Shepard,  one  of  the  plaintiffs,  then  being  in 
Winnipeg,  gave  an  order  to  the  firm  of  Kirk,  Lockerby  &  Co.,  of 
Montreal,  through  Mr.  Lockerby  then  also  being  in  Winnipeg, 
and  subsequently  a  further  order  by  an  agent,  for  a  considerable 

?uantity  of  goods,  directing  their  shipment  to  the  plaintiffs  at  Flat 
'reek,  Manitoba,  by  Milwaukee,  in  tlie  United  States,  and  thence 
by  the  Chicago,  Milwaukee  &  St.  Paul  E.,  by  which  line  the 
plaintiffs  had  an  arrangement  for  a  special  rate. 

In  fulfilment  of  this  order,  Messrs.  Kirk,  Lockerby  &  Co.  de- 
livered to  Messrs.  Ciirrie  &  McLean  at  Montreal,  as  agents  of  the 
Western  Express  Line  of  boats,  82,113  pounds  weight  of  goods 
consigned  to  the  plaintiffs,  to  be  sent  by  the  said  Express  Line  of 
boats  to  Milwaukee,  and  thence  by  the  said  Chicago,  Milwaukee, 
&  St.  Paul  R.  Co.  A  clerk  of  Messrs.  Kirk,  Lockerby  &  Co. 
prepared  the  bill  of  lading  which  Messrs.  Currie  &  McLean  gave 
for  the  shipment  of  the  goods  by  the  said  line.  Messi*s.  Curne  & 
McLean  caused  the  goods  to  be  delivered  to  the  steamer  St. 
Magnus,  owned  by  the  defendants,  and  one  of  the  Western  Ex- 
press Line  of  vessels,  to  be  carried  as  directed  to  Milwaukee,  at 
the  rate  of  16  cents  per  100  pounds  freight,  and  there  delivered 
for  further  carriage  to  the  said  railway  company ;  the  freight  to 
Milwaukee,  amounting  to  $131.38,  was  paid  by  the  shippers  in  ad- 
vance. Currie  &  McLean  made  out  the  ship's  manifest,  and 
therein  showed  the  goods  in  question  were  to  be  carried  to  Mil- 
waukee. Messrs.  Kirk,  Lockerby  &  Co.,  informed  Messrs.  Currie 
&  McLean,  that  the  plaintiffs  had  a  special  rate  with  the  Chicago, 
Milwaukee,  &  St.  Paul  R,  Co.;  and  the  clerk  swore  that  he  got 
bills  of  ladinfic  from  Currie  &  McLean  and  attached  thereto  tickets 
marked  "ship  our  freight  by  Chicago,  Milwaukee  &  St.  Paul 
Railway." 
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On  these  tickets  also  appeared  the  following  words  printed 
thereon  :     **  Great  bonded  fast  line,  low  rates,  qnick  time." 

Mr.  McLean,  of  Cnrry  &  McLean,  said  he  believed  the  special 
rate  beyond  Milwaukee  was  only  mentioned  incidentally,  and  that 
he  believed  he  mentioned  it  to  the  captain  of  the  boat,  but  would 
not.swear  positively  he  did ;  thought  he  mentioned  it  on  the  wharf 
— was  almost  positive  he  did,  but  would  not  swear  to  it. 

The  captain  of  the  steamer  denied  positively  that  it  was  men- 
tioned to  him. 

The  goods  were  carried  by  the  defendant's  vessel  not  to  Mil- 
waukee, but  to  Duluth,  and  were  there  shipped  by  railway,  not 
the  Chicago,  Milwaukee  &  St.  Paul  E.,  and  safely  reached  their 
destination  without  delay,  and  were  accepted  by  the  plaintiffs. 
But  they  alleged  they  had  to  pay  freight,  amounting  to  the  sum 
found  by  the  learned  chief  justice,  in  excess  of  what  they  would 
have  had  to  pay  if  the  goods  had  been  forwarded  by  Milwaukee. 

It  appeared  that  the  distance  by  Milwaukee  was  greater  than  by 
Dulutn  to  Flat  Creek,  by  several  hundred  miles,  and  the  ordinary 
i-ate  of  freight  by  the  latter  route  was  less  than  by  the  former. 
The  excess  in  the  amount  of  freight  paid  by  the  plaintiffs  was  only 
by  reason  of  the  alleged  special  agreement  the  plaintiffs  had  with 
the  Chicago,  Milwaukee  ob  St.  Paul  R.  Co.,  that  they  were  injured 
by  the  goods  having  been  sent  by  Duluth  instead  of  Milwaukee. 

The  learned  chief  justice,  after  setting  out  the  facts,  found  as 
follows : 

Wilson,  C.  J. — It  was  said  the  property  in  the  goods  had  not 
passed  from  Kirk,  Lockerby  &  Co.  to  the  plaintiffs  at  the  time  of 
the  shipment  of  them  at  Montreal  and  at  the  time  of  their  delivery 
at  Duluth ;  and  that  Kirk,  Lockerby  &  Co.  were  the  proper  per- 
sons to  sue  for  the  wrong  delivery  of  the  goods,  if  there  was  a 
wrong  delivery,  and  not  the  plaintiffs. 

There  are  three  reasons  wny  this  objection  must  fail :  Firstly, 
Ml'.  Lockerby,  one  of  the  firm  of  Kirk,  Lockerby  &  Co.,  took  the 
special  order  from  the  plaintiffs  in  Manitoba  of  the  goods  to  be 
sent  by  Kirk,  Lockerby  A  Co.  from  Montreal  to  the  plaintiffs  in 
Manitoba.  That  order,  no  doubt,  was  in  writing,  although  I  am 
not  sure  it  was  said  to  have  been  so  by  any  one ;  but  several  tele- 

Sjrams  were  put  in  from  the  plaintiffs  to  the  vendors  directing  the 
atter  how  to  send  the  **  bill  of  groceries  ordered  recently,"  and 
signed  by  the  plaintiffs.  Secondly,  the  goods  did  arrive  at  their 
destuiation  and  were  accepted  by  the  plaintiffs,  and  tliev  are  the 
persons  now  entitled  to  sue  in  respect  of  them  just  as  if  they  had 
been  damaged  through  the  default  of  the  defendant.  But,  thirdly, 
the  fact  that  the  defendant  has  not  set  up  the  Statute  of  Frauds  as 
a  ground  of  defence  is,  besides  the  other  reasons  given,  a  con- 
clusive answer  to  the  defendant's  objection. 
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I  must  hold  that  Ourrie  &  McLean  were  tlie  authorized  agents 
of  the  defendant  to  receive  these  goods  for  carriage,  and  to  give 
the  bills  of  lading  which  they  subscribed,  one  of  which  was  given 
to  the  master  of  the  boat,  one  sent  to  the  plaintiffs,  and  one  was 
retained  by  Kirk,  Lockerby  &  Co. 

Upon  each  of  these  bills  was  the  ticket  attached  to  it  by  Mr. 
Bertram,  the  clerk  of  Kirk,  Lockerby  &  Co.,  stating  "  Ship  our 
freight  by  Chicago,  Milwaukee  &  St.  Paul  R.,"  and  the  further 
words  "  low  rates,  quick  time ;"  and  the  bills  of  lading  had  these 
tickets  or  stamps  upon  them  when  they  were  given,  as  before 
stated,  to  the  master  and  to  the  plaintiffs,  and  when  one  of  them 
was  retained  by  the  shippers.  Kirk,  Lockerby  &  Co. 

Mr.  McLean,  one  of  the  firm  of  Currie  &  McLean,  said  he 
made  the  contract,  representing  his  firm;  he  acted  as  the  agents 
of  the  defendant.  They  were  shipped  to  be  delivered  at  Mil- 
waukee. He  was  told  by  Kirk,  Lockerby  &  Co.  there  was  a 
special  rate  from  Milwaukee  to  the  destination  of  the  goods.  He 
als6  said  he  believed  he  mentioned  the  fact  of  the  special  rate  to 
the  captain ;  was  almost  positive  he  did,  but  will  not  swear  to  it. 

I  must  also  hold  the  contract  to  have  been  according  to  the  bills 
of  lading,  and  the  manifest,  that  the  goods  were  to  be  delivered  at 
Milwaukee  for  the  plaintiffs;  and,  according  to  the  tickets  or 
stamps  attached,  that  the  goods  were  to  be  so  delivered  at  Mil- 
waukee, in  order  that  the  goods  might  be  shipped  by  the  Chicago, 
Milwaukee  &  St.  Paul  R.  for  the  consignees.  All  that  plainly 
appeared  in  and  upon  the  bills  of  lading,  which  were  specially  in 
the  care  of  the  master  and  purser  of  the  vessel.  And  I  find  as  a 
fact  that  the  master,  so  far  as  his  knowledge  is  of  any  consequence, 
did  know  the  plaintiffs  required  their  goods  to  be  delivered  to  the 
particular  company,  the  Chicago,  etc.,  R.  Co.,  whose  name  was 
printed  upon  the  ticket. 

I  hold  the  defendant  to  be  answerable  to  the  plaintiffs  for  the 
non-performance  of  his  contract  with  them,  that  is,  for  any  delay, 
expense,  or  trouble  they  were  put  to  by  reason  of  their  goods 
having  been  delivered  at  Duluth  in  place  of  Milwaukee. 

I  am  not  able  to  discover  what  loss,  trouble,  or  delay  they  were 
put  to  by  reason  oif  such  wrong  delivery.'  It  was  not  sliown  the 
goods  were  longer  on  the  road,  or  that  there  was  any  special 
damage  sustained  in  consequence  of  that  breach  of  the  contract. 
The  distance  being  about  one  half  that  by  Duluth  which  it  was 
by  Milwaukee,  would  lead  one  to  presume  that  the  rate  from 
Duluth  would  have  been  lower,  at  any  rate  not  higher,  than  by 
Milwaukee  at  the  ordinary  rate  of  railway  charges,  and  also  that 
the  transit  would  be  quicker. 

The  plaintiff's  claim,  however,  is  substantially  preferred,  for  the 
difference  they  have  been  made  to  day,  for  full  railway  rates  be- 
tween Duluth  and  the  destination,  and  for  the  special  or  low  rate 
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their  goods  were  carried  at  from  Milwaukee  by  an  arrangement 
which  thev  have  made  with  the  railway  authorities ;  and  to  that 
claim  the  defendant  makes  two  objections  : 

Fii-stly,  that  a  special  rate  is  void  as  being  against  public  policy ; 
and  secondly,  if  the  plaintiffs  can  get  the  benefit  of  it,  that  they 
cannot  recover  it  at  this  time,  because  the  defendant  had  no 
notice  of  the  plaintiffs  being  entitled  to  such  special  rate. 

The  first  objection  is,  that  this  contract  is  void,  because  it  shows 
there  were  discriminative  rates  bargained  for  in  a  foreign  country 
for  the  carriage  of  these  goods. 

The  conti-act,  it  appears,  was  made  by  Mr.  Shepard,  one  of  the 
plaintiffs  in  the  foreign  country,  with  the  officials  of  the  railway 
companies  which  were  to  have  carried  these  goods. 

it  is  not  shown  to  hav^M|h|^n  an  illegal  contract  where  it  was 
made  and  where  it  was  to  oe  performed.  It  would  be,  if  it  were 
to  be  carried  out  here.  There  is  nothing  criminal  in  such  a  bar- 
gain. 

In  the  Great  Western  E.  Co.  v.  Sutton,  L.  E.  4  H.  L.  226, 
at  p.  237,  Blackburn,  J,,  in  giving  the  judgment  of  the  iudges, 
said:  "The  obligation  which  the  common  law  imposea  upon 
common  carriers,  was  to  accept  and  carry  all  goods  delivered  to 
him  for  carriage,  .  .  .  unless  lie  had  sotne  reasonable  excuse  for 
not  doing  so,  on  being  paid  a  reasonable  compensation  for  so 
doing.  .  .  .  There  was  nothing  in  the  common  law  to  hinder  a 
carrier  from  carrying  for  favored  individuals  at  an  unreasonably 
low  rate,  or  even  gratis.  All  that  the  law  required  Wiis,  that  he 
should  not  charge  any  more  than  was  reasonable." 

,  Then  he  shows  a  different  provision  of  law  in  that  respect  was 
m.ade  when  railways  became  the  mode  by  which  the  work  of  com- 
mon carriers  was  to  be  done. 

I  do  not  see  any  objection  to  the  plaintiff's  recovering  from  the 
defendant  the  excessive  freight  they  have  been  compelled  to  pay 
by  reason  of  the  goods  being  landed  at  Duluth  instead  of  at  Mil- 
waukee, against  the  positive  agreement  of  the  parties,  if  the  de- 
fendant can  be  charged  with  knowledge  of  that  express  contract. 
It  is  proved  beyond  question  that  the  plaintiffs  informed  the 
shippers,  Kirk,  Lockerby  &  Co.,  of  the  special  rate  the  plaintiffs 
had  with  the  railway  companies  for  the  carriao^e  of  their  goods  if 
landed  at  Milwaukee,  and  if  carried  over  the  Chicago,  Milwaukee, 
&  St.  Paul  lines,  and  it  is  proved  that  they  attached  the  stamps 
or  tickets  to  the  bills  of  lading,  one  of  which  was  upon  such  bill 
of  lading  before  and  at  the  time  Currie  &  McLean  signed  such 
bills  of  Jading  for  the  carriage  of  the  goods  to  Milwaukee ;  and 
that  these  ticKets  stated  that  the  railway  company  named  on  the 
.  tickets  carried  these  goods  by  their  line  at  "  low  rates." 

It  was  also  proved  that  Mr.  McLean  of  the  firm  of  Currie  & 
McLean,  the  shipping  agents  of  the  defendant  at  Montreal,  was 
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told  by  Kirk,  Lockerby  &  Co.,  the  plaintiffs  had  a  special  rate 
from  Mil vraukee. 

He  also  said  he  believed,  and  he  was  almost  positive,  he  told 
that  to  the  master  of  the  boat,  but  he  would  not  swear  to  it. 

The  master  swore  positively  he  was  not  told  of 'it.  If  I  had  to 
determine  between  the  almost  positive  belief  of  Mr.  McLean,  and 
the  positive  denial  of  the  master,  I  sliould  more  safely  rely  upon 
the  statement  of  the  former  than  upon  the  declaration  of  the 
latter,  whose  testimony  was  not  at  all  satisfactory ;  and  who,  with 
tlie  aid  of  the  purser,  altered  the  ship's  manifest  by  changing  the 
place  of  delivery  from  Milwaukee  to  Duluth ;  and  who  upon  his 
return,  upon  informing  Currie  &  McLean  where  he  had  delivered 
the  goods,  was  told  by  them  that  he  wquld  get  into  trouble  about 
it,  denied  having  been  so  told,  altho|^li  they  contradicted  him  in 
that  respect,  leaving  the  probabilities  of  that  fact  strongly  against 
him. 

It  is  sufficient,  in  my  opinion,  for  this  case,  tx)  show  that  Currie 
&  McLean,  the  defendant's  agents,  were  informed  of  the  fact  that 
there  were  low  railway  rates  for  these  goods  from  Milwaukee, 
without  showing  the  master  also  knew  it.  And  these  agents  did 
their  best  to  enable  tlie  plaintiffs  to  get  the  special  rates,  for  they 
gave  the  bills  of  lading  and  the  manifest  for  the  delivery  of  the 
goods  at  Milwaukee ;  and  their  acts  were  and  are  binding  upon 
the  defendant  whose  agents  they  were. 

I  do  not  believe  any  of  the  evidence  on  the  part  of  the  defend- 
ant which  is  opposed  to  the  written  terms  of  the  bills  of  lading  or 
of  tlie  manifest. 

The  term  low  rates  on  the  tickets  could  not  perhaps  have  been 
understood  by  the  master  or  purser,  or  by  Currie  &  McLean,  the 
shipping  agents  of  the  defendant,  and  I  am  rather  inclined  to 
think  they  might  not, — and  besides  their  attention  cannot  be  as- 
sumed to  have  been  specially  called  to  such  words  merely  by  their 
being  on  the  ticket :  Candy  v.  Midland  R.  Co.  38  L.  T.  N.  S. 
226 — but  when  Currie  &  McLean,  whose  right  to  sign  the  bills  of 
lading  the  defendant  said  he  did  not  deny,  and  who,  as  he  said, 
had  alone  the  right  to  sign  them,  and  not  the  master,  knew  all 
about  these  words  and  their  purpose  and  effect,  it  must  be  held 
that  the  defendant  by  putting  the  plaintiffs,  by  the  act  of  his 
agent  the  master,  to  a  greater  expense  than  he  knew  through  his 
agents  he  should  have  done  in  the  transit  of  their  goods,  is  an- 
swerable to  them  for  the  additional  charges  they  have  been  obliged 
to  pay  by  his  breach  of  contract. 

I  find,  thei'efore,  for  the  plaintiffs  ;  and  I  assess  the  damages  in 
their  favor  to  be  paid  by  the  defendant  at  the  sum  of  $381.68,  the 
additional  expense  they  have  been  put  to  by  the  wrongful  de- 
livery at  Duluth  instead  of  Milwaukee,  and  $82.90  for  interest 
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upon  the  same  from  the  26th  of  July,  1882,  when  this  excessive 
charge  was  paid,  to  this  day,  making  together  $464.58 ;  and  I  give 
the  plaintiffs  the  costs  of  this  action. 

And  I  direct  that  judgment  be  not  entered  for  one  month,  nor 
until  the  defendant's  solicitor  has  had  at  least  two  weeks'  notice  of 
this  judgment,  and  of  the  plaintiffs'  intention  to  enter  judgment, 
in  order  that  he  may  make  any  application  he  may  be  advised  to 
make. 

MacKelccm^  Q.C.,  for  the  defendant. 

Murphy^  contra. 

Camebon,  O.J. — The  learned  Chief  Justice  found  as  facts  that 
Currie  &  McLean  were  agents  for  the  defendant,  authorized  to 
make  the  contract  contained  in  the  bills  of  lading;  and  the  de- 
fendant had  notice  through  their  agents  Currie  &  McLean,  that 
the  plaintiffs  had  a  special  rate  with  the  Chicago,  Milwaukee,  & 
St.  Paul  H.  Co.;  and  also,  in  his  opinion,  such  notice  was  given  to 
the  captain  of  the  defendant's  vessel,  though  positively  denied  by 
the  captain. 

It  was  not  alleged  or  proved  that  there  was  any  notice  to  Currie 
&  McLean  more  specific  than  that  the  plaintiffs  had  a  special  rate 
with  the  Chicago,  Milwaukee,  &  St.  Paul  Railway. 

As  to  the  first  ground  of  motion,  assuming  there  was  a  contract 
between  the  plaintiffs  and  defendant  to  carry  the  former's  goods 
to  Milwaukee,  it  was  clearly  broken,  and  the  plaintiffs 
were  entitled  to  judgment  for  at  least  nominal  damages,  PLAnmirF  mc- 
as  it  is  beyond  dispute  that  the  goods  were  not  so  car-  kalSi^es.'"" 
ried:  Sanquer  v.  London  &  Southwestern  R.  Co., 
16  C.  B.  163.  Tliere  was  such  a  contract  if  Currie  &  McLean 
were  agents  of  the  defendant  to  make  the  contract ;  and  the  find- 
ing of  the  learned  Chief  Justice  tliat  they  were  the  defendant's 
agents  is  abundantly  supported  by  the  evidence. 

Upon  the  second  ground  I  think  the  finding  is  equally  free  from 
objection.  The  plaintiflfe  were  the  owners  of  the 
goods,  whether  they  ordered  them  in  writing  or  orally,  wkek  owmkbs 
At  least  as  far  as  I  am  concerned,  the  case  of  Friendly 
V.  Canada  Transit  Co.,  10  O.  R.  756,  precludes  me  from  holding 
otherwise ;  as  in  that  case  I  held  that  by  the  acceptance  of  the 
goods  the  property  became  vested  in  the  purchaser  irom  the  time 
of  their  delivery  to  the  carrier,  and  whatever  right  of  action  the 
seller  had  under  the  bill  of  lading  in  respect  of  the  goods  up  to  the 
time  of  acceptance,  passed  upon  acceptance  by  the  purchaser  to 
him. 

The  third  and  fourth  grounds  are  answered  by  the  answer  to  the 
first,  that  Currie  &  McZjean  were  in  the  ti'ansaction  the  agents  of 
the  defendant,  and  were  not  contracting  on  their  own  behalf. 
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Upon  the  fifth  and  sixth  groands.  which  preseut  the  same  qaefr- 
tion  in  different  ways,  Mr.  Shepard,  one  of  the  plain- 
tiffs, swore  tl]at  he  had  made  an  arrangement  for  a  spe- 
cial low  rate  of  freight  with  the  Chicago,  Milwaukee^ 
**■■  &  St.  Paul  K.  Co.,  to  transport  sugar  in  carloads  at 
seventeen  and  a  half  cents  per  hundred  pounds,  and 
other  goods  at  thirty  cents  per  hundred  pounds;  and  also  with 
other  railways  from  Milwaukee  and  Chicago  to  St.  Paul;  and  with 
the  St.  Paul,  Minneapolis  &  Manitoba  road  to  take  goods  from 
St.  Paul  and  Minneapolis  to  St.  Vincent. 

The  statement  of  the  plaintiff  Shepard  was  not  contradicted ; 
and  uncontradicted  it  establishes  the  existence  of  a  contract  between 
tlie  railway  company  and  the  plaintiffs  to  carry  at  the  rates  desijr- 
nated ;  and  it  cannot  be  assumed  tliat  it  was  an  illegal  or  invalid 
contract  from  the  mere  fact  tliat  ordinary  local  rates  b}'  the  same 
railway  were  higher,  and  the  contract  was  executory  and  not  in 
writing.  It  was  made  with  the  general  freight  agent  of  the  com- 
pany. 

This  is  not  a  contract  that  the  railway  company  is  trying  to 
enforce  against  the  plaintiffs,  or  the  plaintiffs  against  the  railway 
company ;  in  whicli  case  more  might  be  required  to  be  proved. 
Here  a  contract  existed  in  fact,  whether  valid  in  law  or  not ;  and  if 
the  defendant  had  sufficient  notice  of  its  existence,  and  contracted 
with  the  plaintiffs  in  reference  thereto,  he  cannot  he  permitted  to 
say,  to  relieve  himself  from  the  coiisequences  of  his  own  breach  of 
contract,  tlie  plaintiffs  were  not  damnified  because  they  could  not 
have  enforced  tlieir  contract  with  the  company. 

The  case  cited  bv  Mr.  MacKelcan  of  Hart  v.  Baxendale,  16  L. 
T.  N".  S.  390,  in  support  of  his  contention,  falls  very  far  short  of 
doing  so.  The  action  was  against  the  defendants  as  earriere  for 
not  delivering  goods  in  a  reasonable  time  and  safely.  The  plaintiff 
in  the  action  received  an  order  for  a  washstand  with  marble  top 
from  a  Mr.  May,  to  be  supplied  within  a  week,  and  on  the  same 
day  he  wrote  to  a  cabinet-maker  to  supply  the  same.  The  latter 
put  the  stand  and  marble  top  in  separate  boxes  and  sent  them  to 
the  carriers,  to  be  taken  by  them  to  a  railway  station  to  be  for- 
warded to  tlie  plaintiff.  On  the  arrival  of  the  boxes  at  the  station 
it  was  found  that  the  box  containing  tlie  marble  top  rattled,  and 
the  railway  officials  on  this  account  refused  to  receive  it.  The 
stand  was  forwarded  to  the  plaintiff,  who  refused  to  accept  it. 
The  marble  top  was  taken  bacK  by  the  defendants  to  the  caoinet- 
makers,  with  instructions  to  repair  it.  When  repaired  it  was  sent 
with  the  stand  to  the  plaintiff,  who  at  first  refused  to  accept  them, 
but  afterwards  did  so  under  the  advice  of  his  solicitor,  who  ad- 
vised him  to  sell  them  by  auction,  which  he  did  at  the  expense  of 
8s.  6d.  The  price  of  the  article  ordered  from  the  cabinet-maker 
was  £5  10s.,  and  the  price  expected  for  it  from  May,  the  purchaser, 
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was  £7  IOb.     The  net  proceeds  of  the  sale  by  auction  were  £2  15s. 
May  had  not  agreed  to  pay  any  fixed  price. 

Martin,  Baron,  said  to  counsel,  '*  What  damage  has  the  plaintiff 
sustained  ?"  To  which  counsel  replied  :  "  Mr.  May  refused  to  take 
the  goods  which  had  been  ordered."  Baron  Martin  said  :  "  Noth- 
ing can  be  made  out  of  that,  because  he  was  under  no  contract  to 
purchase.  Ton  must  prove  a  contract  with  Mr.  May  that  he  should 
buy  at  a  fixed  price." 

There  was  no  question  here  of  the  validity  of  the  contract.  It 
was  not  a  contract  that  required  to  be  evidenced  by  a  writing,  as 
the  amount  was  under  £10;  and  the  remark  of  the  learned  Baron 
had  reference  to  the  necessity  of  showing  an  agreement  to  pay  a 
fixed  price  to  give  a  measure  for  the  assessment  of  the  damages. 

The  objection,  therefore,  presented  by  this  ground  is  not  en- 
titled to  prevail. 

The  gi-eatest  difficulty  in  the  way  of  sustaining  the  plaintiffs' 
right  to  retain  their  judgment  in  its  entirety,  is  pre-  ^^^^ 
sented  by  the  ninth  ground  taken,  namely,  that  the  kendant  had 
defendant  had  not  sufficient  notice  of  the  contract  of  tick  of  cok- 
the  plaintiffs  with  the  Chicago,  Milwaukee,  &  St.  cAoSyMSinS- 
Paul  R.  Co.  to  make  him  liable  for  the  larger  amount 
of  freight  paid  by  the  plaintiffs  by  reason  of  the  defendant's  mis- 
delivery of  the  goods. 

Looking  at  the  language  of  the  bill  of  lading,  the  undertaking 
of  the  defendant  through  his  agents,  Currie  &  McLean,  was  simply 
to  carry  the  goods  to  Milwaukee  and  there  deliver  them  to  the 
consignees  or  their  agent  there  to  receive  them. 

It  is  from  matters  outside  of  the  bill  of  lading  that  the  ultimate 
destination  of  the  goods  is  ascertained. 

The  bill  of  lading  itself  is  as  follows,  as  far  as  it  is  important  to 
be  considered :  "  Shipped  in  good  order  and  condition  by  Kirk, 
Lockerby  &  Co.,  of  Montreal,  and  consigned  to  Langdon,  Shepard 
&  Co.,  in  and  upon  the  Steamboat  Western  Express  Line,  whereof 

is  master  lor  this  present  voyage,  and  now  lying  in  the  port 

of  Montreal.  Being  marked  and  numbered  as  per  margin,  and  are 
to  be  delivered  in  like  good  order  and  condition  at  the  port  of 
Milwaukee."  Then  follow  the  date  and  description  of  goods  and 
the  mark  [L.  S.  &  Co.],  Flat  Creek,  Manitoba,  and  the  signature 
of  the  defendant's  agents,  Currie  &  McLean. 

When  Currie  &  McLean  signed  the  bill  of  lading,  the  goods  had 
not  been  placed  on  board  the  defendant's  vessel.  It  is  dated  27th 
June,  1882.  But  on  the  30th  June,  the  goods  were  put  on  board, 
and  the  ship's  manifest  of  the  shipment  was  as  follows :  "  Western 
Express  Line.  Shipped  in  apparent  good  order  and  well  condi- 
tioned by  Currie  &  McLean,  as  agents  and  forwarders  for  account 
and  risk  of  consignors  or  owners  of  property  on  board  the  propeller 
Saint  Magnus, ,  master,  the  following  articles,  niarked  as  per 
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margin,  and  to  be  delivered  in  like  good  order  and  condition  .  .  . 
unto  the  consignees  named  in  the  margin  or  to  their  assigns." 

Then  follows,  under  head  of  marks,  consignees,  etc.,  Uie  names 
of  the  plaintiffs  thus,  "Langdon,  Shepard  &  Co.,  Flat  Creek, 
Manitoba,  care  of  Chicago,  Milwaukee,  &  St.  Paul  Railway, 
Milwaukee." 

Under  the  bill  of  lading  there  might  be  a  question  whether  the 
defendant  assumed  any  responsibility  as  to  forwarding  the  goods 
bevond  Milwaukee. 

But  that  consideration  is  not  of  importance  in  this  case,  as  the 
plaintiffs'  claim  is  based  on  the  non-delivery  of  the  goods  at  Mil- 
waukee, where,  according  to  the  terms  of  both  bill  of  lading  and 
manifest,  they  should  have  been  delivered  ;  and  the  only  question 
really  is,  what  damages  are  the  plaintiffs  entitled  to?  That  depends 
upon  the  proper  solution  of  tne  question,  had  the  defendant,  as 
already  stated,  sufficiently  specific  or  precise  notice  of  the  plaintiffs' 
arrangement  with  the  Chicago,  Milwaukee  &  St.  Paul  li.  Co.  to 
make  him  liable  to  the  plaintiffs  for  the  extra  freight  paid  by  them 
by  reason  of  the  goods  not  having  been  carried  to  Milwaukee,  and' 
thence  forwarded  by  that  railway  to  Flat  Creek? 

If  the  case  of  Home  v.  Midland  R.  W.  Co.,  L.  R.  8  C.  P.  131, 
is  to  be  treated  as  not  overruled,  the  notice  to  Currie  &  McLean 
cannot  be  regarded  as  eufficient. 

In  that  case  the  plaintiffs  had  delivered  to  the  defendants,  a 
railway  company,  a  large  quantity  of  shoes,  with  notice  if  not 
delivered  at  the  time  mentioned,  they  would  be  thrown  back  on 
their  hands.  The  plaintiffs  had  a  contract  with  the 
t^^exImixkd/'  consignees  to  supply  the  shoes  by  the  specified  time  at 
a  price  exceeding  their  market  value  of  one  shilling 
and  three  penc€^  a  pair.  The  shoes  were  not  delivered  by  the 
defendants  in  time,  and  the  purchasers  refused  to  accept  the  slioes. 
It  was  held  in  the  Exchequer  Chamber,  confirming  the  indgment 
of  the  court  of  common  pleas,  by  Kelly,  C.B.,  Justices  Slackburn 
and  Mellor,  and  Barons  martin  and  Cleasby,  that  the  defendants 
were  not  liable ;  Mr.  Justice  Lush  and  Baron  Pigott  dissenting. 

It  may  be  said  that  notice  that  the  shoes  would  be  thrown  back 
on  the  plaintiffs'  hands  was  not  an  intimation  that'  there  was  any 
higher  price  to  be  paid  for  the  shoes  than  the  ordinary  market 
price ;  while,  in  the  present  case,  the  notice  was  of  a  contract  for 
a  special  rate,  which  would  be  undei-stood  by  a  carrier  to  mean  less 
than  the  ordinary  rate.  But  still  it  was  only  after  all  an  intimation 
that  the  rate  was  lower  than  that  particular  company's  ordinary 
rate,  not  that  it  would  be  less  than  the  rate  from  a  point  where  the 
land  carriage  was  much  shorter  and  the  ordinary  rate  considerably 
less  than  that  by  rail  from  Milwaukee. 

In  Die  Elbinger  Actien-Gesellschafft  v.  Armstrong,  L.  R.  9  Q. 
B.  473,  the  defendants  contracted  with  the  plaintiffs  to  furnish  666 
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sets  of  wheels  and  axles  ^t  stated  intervals.  The  plaintiffs  were 
under  contract  with  a  Russian  railway  company  to  deliver  them  1000 
wagons,  500  on  the  Isi  May,  1872,  which  was  after  the  time  at  which 
the  last  delivery  by  the  defendant  Armstrong  was  to  be  made,  and 
*500  on  the  31st  May,  1873,  and  the  plaintiffs  were  bound  to  pay  the 
railway  company  two  roubles  per  wagon  for  each  day's  delay.  In 
the  course  of  the  negotiation  between  the  plaintiffs  and  Armstrong, 
the  Jatter  was  informed  of  the  contract  with  tlie  Knssian  company, 
but  neither  the  precise  day  for  the  delivery,  nor  the  amount  of  the 
penalties.  Armstrong  delayed  in  delivering  a  hundred  sets  of 
wheels,  and  the  plaintiffs  had  to  pay  penalties. 

The  Russian  company,  though  entitled  to  200  roubles,  accepted 
£100.  The  plaintiffs  sued  Armstrong  to  recover  that  sum.  It 
was  held  the  plaintiffs  were  not  entitled  to  the  amount  of  the 
penalties  as  damages  as  matter  of  right ;  but  that  the  jury  might, 
under  the  circumstances,  reasonably  liave  assessed  the  damages  at 
that  amount.  It  was  so  held  in  consequence  of  the  impossibility 
of  the  plaintiffs  obtaining  wheels  to  enable  them  to  fulfil  their 
contract ;  and  thus,  as  I  understand  the  rule  in  such  circumstances, 
the  jury  are  not  confined  to  nominal  damages,  but  may,  without 
there  being  any  pi'ecise  measure  to  guide  them,  give  what  in  their 
judgment  is  reasonable. 

Tlie  judgment  of  the  court  was  delivered  by  Blackburn,  J.,  for 
Cockburn,  C.J.,  Lush  and  Quain,  JJ. 

In  his  judgment,  at  p.  447,  he  said :  ^^  At  all  events  the  plaintiffs 
were  entitled  to  recover  at  a  rate  per  day  equal  to  whatever  the 
jury  should  find  to  be  reasonable  compensation  for  loss  of  the  use 
of  the  wagons :  see  Cory  v.  Thames  Ironworks  Co.,  L.  R.  3  Q.  B. 
181.  We  think,  therefore,  it  would  have  been  a  misdirection  if 
the  jury  had  been  directed  to  find  no  more  than  nominal  damages. 
We  have  had  more  difficulty  in  determining  whether  the  plaintiffs 
are  entitled  to  keep  the  verdict  for  the  amount  as  it  stands.  If  we 
thought  that  this  amount  could  only  be  come  at  by  laying  down  as 
a  proposition  of  law  that  the  plaintiffs  were  entitled  to  recover  the 
penalties  actually  paid  to  the  Russian  company,  we  should  pause 
before  we  allowed  the  verdict  to  stand." 

Again  on  page  478,  in  reference  to  the  case  of  Hadley  v.  Baxen- 
dale.  9  Ex.  341,  he  said  :  '^  And  so  far  as  the  case  decides  that  the 
defendant  is  not  liable  for  any  unusual  consequences,  arising  from 
circumstances  of  which  he  has  not  notice,  the  case  has  often  been 
acted  upon.  But  an  inference  has  been  drawn  from  the  language 
of  the  judgment,  that  whenever  thei*e  has  been  notice  at  the  time 
of  the  contract  that  some  unusual  consequence  is  likely  to  ensue  if 
the  contract  is  broken,  the  damages  must  include  that  consequence ; 
but  that  is  not,  as  yet  at  least,  established  law." 

And  quoting  still  further  from  his  language  at  the  foot  of  the 
same  page:  **  We  are  not  aware  of  any  case  in  which  Hadley  v. 
80  A.  &  E.  R.  Cas.— 3 
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Baxendale  has  been  acted  on  in  encli  a. way  as  to  afford  an  answer 
to  the  learned  author's  doubts."  (This  refers  to  the  doubts  of  Mr. 
Mayne  in  liis  work  on  Damages,  p.  10,  2d  ed.,  by  Lumley  Smith) ; 
"and  in  Home  v.  Midland  R.  Co.,  L.  R.  8  0.  P.  131,  much 
that  fell  from  the  judges  in  the  Exchequer  Chamber  tends  to  con- 
firm these  doubts.  But  we  do  not  think  it  necessary  here  to  decide 
any  such  question." 

The  latest  English  case  I  have  met  with  is  4hat  cited  on  the 
argument  of  Grebert-Borgnis  v.  Nugent,  16  Q.  B.  D.  85,  in  which 
the  case  in  L.  R.  9  Q.  B.  473,  from  which  I  have  made  the  above 
copious  extracts,  is  approved  of. 

It  appears  to  me  tlie  opinions  of  the  judges  in  this  case  show 
that  more  must  be  established  than  has  been  shown  to  entitle  a 
party  to  recover  as  damages  what  he  has  lost  through  his  own 
breach  of  contract,  caused  or  brought  about  by  the  failure  of  the 
defendant  to  perform  his  obligation. 

Brett,  M.R.,  at  p.  89,  thus  states  his  opinion  of  the  result  of 
the  cases  cited  on  the  argument,  supposed  to  carry  out  the  princi- 
ples of  Hadley  v.  Baxendale:  "  Where  a  plaintiff  under  such  cir- 
cumstances as  the  present  is  seeking  to  recover  for  some  liability 
which  he  has  incurred  under  a  contract  made  bv  him  with  a  third 
person,  he  must  show  that  the  defendant  at  the  time  he  made  his 
contract  with  the  plaintiff,  knew  of  that  contract,  and  contracted 
on  the  terms  of  being  liable  if  he  forced  the  plaintiff  to  a  breach 
of  that  contract.  If  such  sub-contract  was  not  made  known  to  him 
at  all,  the  defendant  cannot  be  made  liable  for  what  the  plaintiff 
has  had  to  pay  under  it.  If  there  be  no  market  ior  the  goods, 
then  the  sub-contract  of  the  plaintiff,  although  not  brought  to  the 
knowledge  of  the  defendant,  the  original  vendor,  may  be  put  in 
evidence  in  order  to  show  what  was  the  real  value  of  the  goods,  and 
so  enable  the  plaintiff  to  recover  the  difference  between  the  con- 
tract price  and  the  real  value.  But  where  the  sub-contract  was 
fully  made  known  to  him  in  all  its  terms,  in  my  opinion  the 
defendant  would  be  liable  ;  and  the  proper  inference,  and  one  which 
the  jury  might  well  infer,  would  be  that  he  had  contracted  with 
the  plaintiff  upon  the  terms  that  if  he  broke  his  contract  he  should 
be  liable  for  all  the  consequences  of  a  failure  by  the  plaintiff  to 
perform  his  sub-contract.  Still,  however,  it  seems  to  me,  according 
to  what  has  been  decided,  that  the  original  vendor,  in  such  a  case 
as  this,  is  only  to  be  liable,  in  the  case  of  a  breach  of  contract,  for 
the  natural  consequences  of  so  much  of  the  sub-contract  as  was 
made  known  to  him."  Then  putting  a  suppositional  case,  he  adds : 
"  It  seems  to  me  that  the  cases  establish  that  the  original  vendor  is 
to  be  liable  to  so  much  of  the  sub-contract  as  was  made  known  to 
him,  but  onlv  to  that  extent. 

Bowen,  L.  J.,  at  page  92,  said  :  "  A  pereon  can  only  be  held  to 
be  responsible  for  such  consequences  as  may  be  reasonably  snp- 
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posed  to  be  in  the  contemplation  of  the  parties  at  the  time  of  mak- 
iriiT  the  contract.  That  is  the  principle  really  at  the  bottom  ^f 
Hadley  v.  Baxendale,  9  Ex.  341.  Now,  how  much  of  the  damages 
claimed  may  treasonably  be  supposed  to  have  been  in  the  contem- 
plation of  the  parties  at  the  time  of  making  the  contract,  depends 
in  every  case  npon  how  much  of  the  real  sitaation  of  the  parties 
was  so  disclosed  by  the  purchaser  to  the  vendor  at  the  time  the 
contract  was  made,  as  to  render  it  a  fair  inference  of  fact  that 
damages  of  that  class  were  intended  to  be  recouped  if  they  were 
suffered. 

The  evidence  in  the  present  case,  with  respect  to  notice  of  the 
plaintiffs'  contract,  amounted  to  no  more  than  this :  Mr.  Shepard, 
one  of  the  plaintiffs,  visited  Montreal  in  February  or  March,  1882; 
and  then  in  another  memorandum,  not  proved  or  produced  at  the 
trial,  instructed  Messrs.  Kirk,  Lockerby  &  Co.,  as  to  the  existence 
of  the  plaintiffs'  special  contract  with  the  railway  company  by 
which  the  goods  in  question  should  have  been  forwarded.  It  did 
not  appear  that  Kirk,  Lockerby  &  Co.,  were  informed  of  the 
special  terms  made,  or  of  more  tnan  that  there  was  a  special  rate. 

Mr.  McLean  one  of  the  firm  of  Currie  &  McLean,  swore  the 
goods  were  simply  ordered  to  be  delivered  at  Milwaukee.  "  The 
only  special  ciixsumstance  or  reason  that  I  know  of  was  what  I  was 
told  by  Kirk,  Lockerby  &  Co.,  that  there  was  a  special  rate  from 
Milwaukee  to  destination.  There  was  no  communication  or  notifi- 
cation other  than  I  have  mentioned  as  being  told  me  by  Kirk, 
Lockerby  &  Co.  There  were  stamps  on  the  bills  of  lading  when  1 
signed  the  rate,  which  are  the  stamps  which  I  now  see  on  the 
bills." 

On  cross-examination,  in  answer  to  the  question  :  "  You  stated 
that  the  special  rate  beyond  Milwaukee  was  mentioned  only  inciden- 
tally ? "  he  said :  ''  I  believe  it  was ;  I  do  not  remember  that  they 
laid  any  stress  upon  it.  It  was  immaterial  what  the  rate  was  be- 
yond. I  took  the  freight  to  be  carried  to  Milwaukee.  I  did  not 
think  any  more  about  it.  I  believe  I  mentioned  it  to  the  captain 
of  the  boat.  I  would  not  swear  positively  that  I  did  ;  but  I  be- 
lieve that  I  did.  I  think  I  remember  mentioning  it  on  the  wharf ; 
That  is  my  recollection  of  it.  I  am  almost  positive  that  I  did ; 
but  I  would  not  swear  to  it." 

Can  it  be  reasonably  inferred  from  this  evidence  that  it  was  in 
the  contemplation  of  Currie  &  McLean  (whose  contemplation 
must,  I  think,  be  taken  to  be  that  of  the  defendant),  and  of  Kirk, 
Lockerby  <fe  Co.,  that  if  the  goods  were  not  forwarded  by  the  Chi- 
cago, Milwaukee  &  St.  Paul  Railway  the  defendant  would  be 
bound  to  make  good  any  loss  that  might  be  occasioned  to  the 
plaintiffs  thereby  ;.  or  that  the  cost  of  transport  by  Duluth,  a  much 
shorter  distance  and  from  which  the  ordinary  rate  is  less,  would  be 
greater  than  by  Milwaukee  ?    The  main  object  of  the  contract 
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was,  that  the  goods  should  be  carried  not  to  Milwaukee  merely 
but  to  Flat  Creek,  when  the  evidence,  outside  of  the  bill  of  lading, 

f)repared  by  Kirk,  Lockerby  &  Co.,  is  considered ;  and  the  bill  of 
ading  also  shows,  though  the  contract  expressly  undertaken  by  it 
was  only  to  carry  to  Milwaukee,  the  goods  were  addi^essed  to  the 
plaintiffs  at  Flat  Creek. 

The  measure  of  damages  furnished  by  the  evidence  is  either 
nominal  or  the  full  amount  paid  by  the  plaintiffs  in  excess  of  the 
mbasurk  of  amount  they  would  have  paid  under  the  special  rate 
DAMAOB8.  jjjgy  ]jjj^  contracted  for.     But  the  last  measure  can,  I 

think,  only  be  adopted,  without  disregarding  Home  v.  Mid- 
land R.  Co.,  L.  II.  8  C.  P.  131,  on  the  assumption  the 
evidence  establishes  the  defendant  had  notice  of  the  terms 
of  the  special  contract,  and  contracted  with  the  plaintiffs  in 
reference  thereto,  as  Brett,  M.R.,  puts  it  in  G^rbert-Boi-gnis 
V.  Nugent,  15  Q.  B.  D.  85,  in  the  extract  I  have  above  made 
from  his  judgment. 

The  evidence,  to  my  mind,  clearly  establishes  that  the  defendant, 
not  negligently  but  wilfully,  sent  the  goods  by  Duluth  instead  of 
Milwaukee,  but  they  reached  their  destination  as  quickly  or  more 
quickly  than  they  would  have  done  by  Milwaukee,  and  also  for 
less  freight,  were  it  not  for  the  plaintiffs'  special  agreement  with 
the  railways  running  from  Milwaukee.  By  his  wilful  disregard 
of  his  contract  he  should  properly  be  held  responsible  for  all  dam- 
ages that,  under  the  law,  may  reasonably  be  awarded  against  him  ; 
and,  if  he  had  sufficiently  specific  notice  of  the  plaintiffs'  contract, 
so  that  it  might  fairly  be  assumed  that  contract  ne  made  to  carry 
the  goods  was  made  in  reference  to  the  contract,  the  sum  awarded 
by  the  learned  Chief  Justice  would  be  the  correct  amount. 

The  defendant  has  objected  that  under  no  circumstances  are  the 
plaintiffs  entitled  to  interest.  But  by  the  defendant's  improper 
breach  of  his  contract  the  plaintiffs  paid  a  large  sum  of  money, 
which,  if  they  are  entitled  to  recover  from  the  defendant,  the  defen- 
dant ought  to  have  repaid  them  immediately,  and  the  defendant  has 
had  the  use  of  the  money  he  ought  so  to  have  paid  over,  since,  and 
the  plaintiffs  have  lost  its  use.  So  in  fairness  the  plaintiffs  should 
be  allowed  interest  as  an  enhancement  of  the  damages. 

Mr.  McKelcan  on  the  argument  objected  that  the  plaintiffs  had 
not  the  right  to  recover  because  the  bill  of  lading  on  which  the 
plaintiffs'  action  is  based  was  made  in  Quebec,  out  of 
p&aH^^***  the  Province,  and  the  bill  therefore  has  only  the  effect 
it  would  have  had  by  the  custom  of  merchants  pre- 
vious to  the  Act  of  this  Province,  33  Vic.  ch.  19 ;  R.  S.  O.  ch. 
116,  as  that  act  cannot  apply  to  the  Province  of  Quebec. 

This  contention  is  not  entitled  to  prevail,  as  the  defendant  has 
not  pleaded  that  the  contract  was  made  in  Quebec,  nor  has  he 
proved  that  the  law  of  Quebec  is  different  from  the  law  in  this 
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Province ;  and,  in  the  absence  of  sncli  proof,  it  mnst  be  assumed 
to  be  the  same :  Toponce  v.  Martin,  38  U.  C.  K.  411. 

The  present  Chief  Justice  of  the  Queen's  Bench  Division,  in 
delivering  the  judgment  in  that  case,  at  p.  429  says  :  "  But  when 
we  adjudicate  upon  foreign  law  we  adopt  for  the  occasion 
that  law  as  part  of  our  own  law,  and  we  may  act  on  the  law 
of  the  foreign  country  being  the  same  as  our  own  in  this 
respect,  unless  it  be  averred  and  shown  to  be  different,  and  it  is 
for  the  person  setting  up  such  difference  to  establish  it." 

For  this  opinion  a  number  of  authorities  are  cited,  wiiich  di- 
rectly, or  by  inference,  fully  sustain  it.  If  the  evidence  showed 
what  the  law  of  Quebec  was  on  the  subject,  an  amendment  of  the 
pleadings  might  be  allowed;  but  as  it  is  there  is  nothing  to 
amend  by. 

In  this  connection  it  may  be  remarked  that  the  plaintiffs  do  not 
in  their  statement  of  claim  aver  that  the  defendant  had  notice  of 
the  special  contract  in  respect  of  which  their  special  damage  is 
claimed,  which  they  ought  to  have  done. 

The  objection  to  the  evidence  of  the  plaintiff  Shepard  as  to  his 
instructions  to  Messrs.  Eirk,  Lockerby  &  Co.,  concerning  the 
special  rate,  is  perhaps  well  taken,  those  instructions  having  been 
sworn  to  have  been  in  writing.  But  what  those  instructions  were 
is  unimportant,  as  the  plaintiffs'  ri|e:ht  does  not  depend  upon  what 
the  plaintiffs  instructed  Messrs.  Kirk,  Lockerby  &  Co.,  but  on 
what  Messrs.  Kirk,  Lockerby  &  Co.  gave  the  defendant,  through 
his  agents,  notice  of.  The  pLintiffs  sue  on  the  contract  made  by 
Kirk,  Lockerby  &  Co.,  by  the  bill  of  lading,  by  virtue  of  R.  S.  (3. 
cli.  116,  sec.  5. 

The  result  of  my  opinion  is,  the  plaintiffs'  judgment  should  be 
reduced  in  amount  to  nominal  damages ;  but  as  the  defendant  was 
guilty  of  a  wilful  breach  of  his  contract,  the  plaintiffs  ought  not  to 
pay  costs ;  and  judgment  should  be  entered  for  the  plaintiffs  for 
one  shilling  damages,  without  costs  to  either  party. 

[Qajjt  and  Rose,  J  J.,  concurred. 

.Judgment  accordingly. 

Liability  of  Carrier  for  Changing  Route  designated  by  Owners  of  Qoodsi — 
See  Bird  v.  Georgia  R.,  27  Am.  &  Eng.  R.  R.  Cas.  89  ;  Snow  v.  Indiana, 
B.  &  W.  R  Co.,  and  note,  28  lb.  77-81. 

Carriers'  Liability  for  Damages  Not  within  the  Contemplation  of  Parties 
Contracting. — See  Hamilton  v.  Western  North  Carolina  R.  Co.,  and  note, 
9upra. 
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Illinois  Central  B.  Co. 

V. 

Hatnes. 

(Advance  Gase^  MiuisiippL     April  11,  1887.) 

The  plaintiff  shipped  some  cattle  over  the  defendant  road  to  New  Or- 
leans. Owing  to  press  of  business,  the  defendants  were  delayed  in  deliver- 
ing the  cattle  at  their  destination,  and  some  of  them  were  injured.  On  the 
trial  of  a  suit  aeainst  the  railroad  for  damages,  the  court  instructed  the  jury 
that  the  railroad  company  was  under  duty  to  carry  within  a  reasonable  time. 
Held: 

1.  That  the  error  in  giving  this  instruction  was  not  material,  as  the  jury 
were  told  in  another  instruction  that,  in  determining  what  was  a  reasonable 
time,  all  the  surrounding  circumstances  should  be  kept  in  view,  and  that  a 
delay  caused  or  occasioned  by  an  unusual  and  exceptional  press  of  business 
was  not  to  be  considered  as  unreasonable. 

2.  That  after  a  witness  had  been  asked  on  cross-examination  if  he  had 
not  sued  defendant  for  damages  arising  out  of  the  same  delay,  it  was  proper, 
on  redirect  examination,  to  ask  him  if  his  suit  had  not  been  settled. 

8.  That  the  court  did  not  err  in  permitting  the  plaintiff  to  contradict  the 
conductor  of  the  cattle  train,  by  proving  against  his  statement  previously 
made,  that  he  would  testify  as  favorably  as  possible  for  the  defendant,  which 
declaration  he  denied  that  he  had  made. 

4.  That  interest  from  the  date  of  the  contract  (if  the  suit  is  considered  as 
ex  contractu)  or  from  the  date  of  the  injury  (if  the  action  be  viewed  as  one 
in  tort)  may  be  allowed  if  plaintiff  recovers  damages. 

Appeal  from  circuit  court,  Attala  county. 

Appellee,  Haynes,  shipped  some  cattle  by  appellant's  road  from 
Kosciusko  to  New  Orleans,  nnder  a  special  contract  which  permit- 
ted Haynes  to  go  along  on  the  same  train,  and  ffave  the  further 
right  to  Haynes  to  demand  that  his  cattle  should  be  side-tracked 
to  be  watered  and  fed,  when  he  so  determined.  Kailroad  was  to 
deliver  the  cattle  in  New  Orleans  without  delav,  within  a  reason- 
able  time.  This  was  at  the  time  of  the  Exposition  in  New  Or- 
leans, and  the  road  was  much  crowded  with  business.  The  rail- 
road failed  to  deliver  the  cattle  in  good  condition.  Some  of  them 
were  injured,  and  Haynes  failed  to  realize  their  worth,  and  lie 
brought  this  suit  against  the  railroad  for  damages.  On  the  trial 
Haynes  testified  that  he  twice  asked  the  conductor  of  the  train  to 
side-track  the  car  containing  his  cattle,  so  that  he  could  water  and 
feed  them.  One  Wood,  a  witness  for  the  plaintiff,  testified  that 
he  had  cattle  on  the  same  train,  and  that  Haynes  did  ask  the  con- 
ductor to  side-track  his  cattle.  On  cross-examination,  counsel 
for  the  railroad  asked  this  witness,  Wood,  if  he  had  not  also  sued 
the  railroad  for  damages  to  his  cattle.     He  answered,  "  Yes  ;"  and 
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cn  redirect  examination  Wood  was  asked,  and  was  permitted  to 
answer  over  the  objection  of  tiie  defendant,  that  the  railroad  com- 
pany had  settled  with  him.  Plaintiff  introduced  testimony  to 
prove  that  Byrnes,  the  conductor,  had  stated  before  the  trial  "  that 
he  wonld  tell  the  best  story  possible  for  the  railroad  in  order  to 
keep  his  job."  Byrnes  had  aenied  on  his  examination  that  he  had 
said  this.  A  trial  was  had,  wlrich  resulted  in  a  verdict  and  judg- 
ment for  Haynes,  from  whicli  the  i*aiIroad  company  appealed. 
W.  P.  and  J.  B.  Harris  for  appellant. 
AUen  df  Mo  Cool  for  respondent. 

CooPEB,  C.J. — The  instructions  are  not  contradictory,  and,  on 
the  whole  case,  fairly  presented  the  law  to  the  jury.     Looking 
only  to  the  instructions  for  the  plaintiff,  it  might  be  said  that  the 
jury  was   not  sufficiently   told    what  was  reasonable 
expedition  of  the  freisflit  carried,  but  this  defect  is  iNSTBucnoir  as 

i>ii  i*:ii  1  r     1-1  1  •  .  «  TO    RJL4S0IIABLB 

fully  supplied  by  the  tull  and  accurate  instructions  for  time. 
the  defendant,  and  it  is  impossible  that  the  jury  could 
have  failed  to  underetand  the  rule  announced.  By  plaintiff's  in- 
structions, the  jury  was  told  that  the  defendant  was  under  a  duty 
to  carry,  within  a  reasonable  time ;  but  by  those  given  for  the  de- 
fendant it  was  also  informed  that,  in  determining  what  was  a  rea- 
sonable time,  all  the  surrounding  circumstances  must  be  kept  in 
view,  and  that  a  delay  caused  or  occasioned  by  an  unusual  and  ex- 
ceptional press  of  business  was  not  to  be  considered  as  unreason- 
able. 

We  think  the  defendant  cannot  complain  of  the  instruction  by 
which  the  jury  was  told  that  the  plaintiff  wa9  entitled  to  interest 
from  the  date  of  the  breach  of  the  contract  (if  the  suit  be  consid- 
ered as  one  for  breach  of  contract),  or  from  the  date  of  uttbricst 
the  injury,  if  the  action  be  viewed  as  one  in  tort.  It 
was  not  error  to  permit  the  plaintiff  to  ask  the  witness  Wood 
whether  the  defendant  had  settled  the  suit  which  he  had  brought 
ao^ainst  it  for  damages  done  to  his  cattle  carried  on  the  same  train. 
If  this  evidence  had  been  drawn  from  the  witness  on  direct  exam- 
ination, objection  might  have  justly  been  taken  thereto.  But  the 
defendant,  for  the  purpose  of  proving  this  witness  to  be  unfriendly 
to  it,  had  asked  him  if  he  had  not  brought  suit  against  it  to  re- 
cover damages  for  a  similar  injury.  The  purpose  of  the  testimony 
then  drawn  out  by  the  plaintiff  was  to  show  that  no  reason  existed 
for  unfriendly  feeline,  since  the  suit  had  been  settled  between  the 
parties.  The  court  did  not  err  in  permitting  the  plaintiff  to  con- 
tradict the  witness  Byrnes  by  proving  against  him  his  g^^^j^^^^  ^ 
statement  previously  made,  that  he  would  testify  as  contradictwit. 
favorablv  as  possible  for  the  defendant,  which  declara- 
tion he  denied  that  he  had  made.  The  general  rule  is  that  where 
one,  on  cross-examination,  asks  a  witness  an  immaterial  question. 


OR 
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he  cannot  contradict  the  answer  given,  bnt  must  content  himself 
with  the  reply  given.  But  where  the  purpose  is  to  show  motive 
or  bias  in  favor. of  one  party,  or  against  the  other,  the  rule  does 
not  prevail.  Such,  we  tliink,  was  the  character  of  the  declaration 
made  by  the  witness  Byrnes  as  testified  to  by  the  plaintiff.  We 
do  not  understand  that,  under  such  circumstances,  the  witness 
must  be  asked  whether  he  has  or  has  not  a  bias.  It  is  sufficient  to 
inquire  of  him  whether  he  lias  or  has  not  made  the  declaration ; 
for  res  ipsa  loquitur.  Newcorab  v.  State,  37  Miss.  S83 ;  Attorney- 
general  V.  Hitchcock,  1  Exch.  91 ;  Edwards  v.  Sullivan,  8  Ired. 
302. 

We  think  there  is  no  error  in  the  record,  and  the  judgment  is 
affirmed. 

Liability  of  Carrier  For  Delay  occasioned  by  Press  of  Business. — See  Hous- 
ton &  T.  G.  R.  Co.,  and  note,  22  Am.  &  Eng.  R.  R.  Cas.  421-427;  Chicago, 
etc.,  R.  Co.  V,  Dawson,  18  lb.  521. 

Allowance  of  Interest  in  Actions  against  Carriers. — In  estimating  the 
damages  to  be  recovered  in  actions  against  carriers,  interest  is  usually  al- 
lowed on  the  amount  recovered  from  the  time  when  the  goods  should  have 
been  delivered.  Eyle  «.  Laurens,  etc.,  R,  10  Rich.  (S.  Car.)  882;  Robinson 
V,  Merchants'  Trans  p.  Co.,  45  Iowa,  420. 

Interest  runs  from  the  date  of  the  judgment,  not  from  the  date  of  the  ver- 
dict. Quarrier  v.  Baltimore  R.,  20  W.  Va.  424;  s.  c,  18  Am.  &  Eng.  R. 
R.  Cas.  635.  See  generally  Arthur  v.  Chicago,  etc.,  R.,  16  Am.  &  Eng,  R. 
R.  Cas.  288. 

But  the  allowance  of  interest  is,  to  some  degree,  within  the  discretion  of 
the  court,  and  where  there  has  been  no  negligence  on  the  carrier^s  part,  the 
recovery  of  interest  is  not  permitted.  Gray  v.  Missouri  River  Packet  Co., 
64  Mo.  49. 


"WALLINGrOED  et  ol. 
V. 

Columbia  and  Greenville  R.  Co. 

(Advance  Case,  South  Carolina,    March  11,  1887.) 

The  plaintiffs  shipped  certain  live  stock  from  Bloomington  to  Louisville 
station  on  the  Louisville,  New  Albany  &  Chicago  R.  Co.,  under  a  special 
contract,  their  ultimate  destination  being  Abbeville  Court  House,  8.  C.  The 
carriage  over  the  latter  part  of  the  distance  between  Louisville  and  the 
ultimate  destination  was  performed  by  the  defendant  company.  At  a  point 
on  the  defendant's  line,  where  the  stock  was  placed  in  another  car,  they 
were  found  to  be  greatly  injured,  alleged  by  the  plaintiff  to  have  been 
caused  by  the  defective  box-car  in  which  they  had  been  transported,  and  the 
negligence  of  the  engineer.  The  company  claimed  exemption  from  liability 
under  the  contract  between  the  Louisville,  N.  A.  &  C.  road  and  the  plain- 
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tifEs,  and  also  on  the  ground  that  the-  defective  car  in  which  the  stock  was 
injured  was  received  from  another  road.    Held : 

1.  That  it  was  no  defence  that  the  defective  car  belonged  to  a  connecting 
carrier. 

2.  That  by  proving  the  fact  of  shipment  and  injury  the  plaintiffs  made  out 
a  prima  fade  case,  and  the  burden  is  on  the  company  to  prove  that  the  dam- 
age resulted  from  some  cause  for  which,  by  lawful  contract  or  common  law, 
it  was  not  liable: 

8.  That  after  the  plaintiffs  had  made  out  a  prima  facie  case,  and  the  de- 
fendant's only  evidence  to  overthrow  it  was  the  testimony  of  one  of  plaintiffs' 
witnesses  on  cross-examination,  together  with  a  contract  shown  him  by 
defendant,  and  claimed  to  be  the  real  contract  between  the  parties,  it  was 
proper  for  the  court  to  refuse  a  nonsuit  on  the  motion  of  the  defendant,  as 
It  is  not  the  province  of  the  court  to  determine  conflicting  evidence. 

4.  The  laws  of  South  Carolina  do  not  permit  a  common  carrier  to  ex- 
empt himself  from  liability  for  negligence. 

6.  That  a  charge  that  if  the  jury  believed  from  the  evidence  that  the  de- 
fendant and  the  connecting  road  were  partners  in  shipping  the  stock,  then 
the  defendant  could  be  bound  only  by  the  terms  of  the  contract  under 
which  it  was  shipped  over  the  connecting  road,  was  properly  refused,  as 
such  a  request  required  the  court  to  assume  that  the  connecting  line  bad 
shipped  the  stock  under  the  special  contract,  which  was  a  question  of  fact 
for  the  jury,  and  because,  admitting  the  existence  of  the  contract,  the  issue 
was  one  of  negligence,  from  which  no  contract  could  shield  the  defendant. 

6.  That  it  was  proper  that  the  court  charged  that  the  contract  of  defend- 
ant as  common  carrier  required  it  to  deliver  the  stock  at  their  destination 
free  from  injury,  except  as  stated;  and  if  it  failed  to  do  so,  it  should  re- 
spond in  damages  sufficient  to  make  good  their  value  uninjured  at  that  point. 

7.  That  a  provision  in  the  contract  of  shipment,  that  the  shipper  accepted 
the  car  provided,  did  not  protect  the  company. 

Appeal  from  circuit  court,  Abbeville  county. 
Benet  cfe  Smith  and  John  C,  Haskell  for  appellant. 
Parker  <&  McQowan  for  respondents. 

Simpson,  C.J. — ^The  plaintiffs  (respondents)  some  time  in  1884 
shipped  certain  live-stock  on  the  Louisville,  New  Albany  &  Chi- 
cago R.  Co.,  under  a  special  contract,  from  Bloom ington  to  Louis- 
ville Station,  the  destination  of  the  stock  being  Abbeville  Court 
House,    South    Carolina.     From    Louisville    Station  factb. 

the  stock  reached  Seneca  City,  S.  C,  via  Atlanta,  Ga.  From 
Seneca  they  were  transported  by  the  defendant  company  to  Hodges 
in  the  same  car  in  which  they  came  from  Atlanta,  and  thence  to 
Abbeville  Court  House.  The  freight  was  paid  at  Abbeville  to 
the  agent  of  defendant  company  at  that  point.  The  stock  was 
foundgreatly  iniured  at  Hodges,  alleged  by  the  plaintiffs  to  have 
been  caused  by  the  defective  box-car  in  which  they  had  been  trans- 
ported, and  the  negligence  of  the  engineer ;  and  at  Hodges  two  of 
said  horses  fell  between  the  cattle-shute  and  the  car,  because  of 
negligence  in  building  the  shute  too  far  from  the  track,  causing 
injury.  Upon  full  hearing  the  jury  found  for  the  plaintiffs  $450. 
Tlie  appeal  raises  no  question  as  to  the  fact  of  injury^  nor  as  to  the 
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ainonnt  of  the  damages,  nor  is  it  denied  that  said  injury  was  occa- 
sioned in  consequence  of  the  defective  car  in  which  the  stock  was 
transported.  These  facts,  it  is  agreed,  were  established  by  the 
verdict.  The  defendant  claims  exemption,  however,  under  a  con- 
tract in  writing  between  the  Louisville,  New  Albany  &  Chicago 
R.  and  the  plaintiffs,  introduced  in  evidence  on  the  cross-examina- 
tion of  plaintiffs'  witness,  and  also  upon  the  g^round  that  defendant 
company  should  not  be  responsible  for  the  defective  car  in  which 
the  horses  were  transported  from  Seneca  to  Abbeville ;  it  being 
the  same  car  in  which  they  had  come  from  Atlanta.  The  defend- 
ant moved  for  a  nonsuit  at  the  close  of  the  plaintiffs'  testimony, 
whicli  was  refused. 

Tlie  appeal  involves  a  question  of  error  assigned  to  this  refusal, 
and  also  tne  refusal  to  charge  certain  propositions  requested,  and 
certain  propositions  charged,  on  the  two  matters  above,  to  wit,  the 
written  contract,  and  the  defendant's  responsibility  for  the  defects 
in  the  Atlanta  car.  The  motion  for  nonsuit  was  made  upon  two 
grounds : 

"First,  because  the  plaintiffs  faile.d  to  adduce  any  evidence  of 
negligence  on  the  part  of  the  defendant,  inasmuch  as  the  defendant 
had  merely  hauled   the  car  received  from  the  connecting  railroad, 

the  air-line ;  the  defects  which  caused  the  injuries 
cabrier  hot  alleged  being  in  said  cars."  This  assumed  (which  was 
FACT^THAT  CAR  uo  Qoubt  truc)  tliat  the  car  was  dangerously  defective 
oTHH»cSiPAiY.  when  the  defendant  company  received  it  at  Seneca  City, 

and  that  the  injuries  sustained  resulted  from  said 
defect.  The  i-esponsibility  of  a  common  carrier  is  to  transport 
safely  and  securely,  which  includes,  as  to  railroad  common  carriers, 
the  necessity  of  having  safe  appliances,  cars,  machinery,  etc. ;  and 
we  know  of  no  principle  of  law  whicli  would  allow  them,  when 
damage  is  done  by  a  defective  car,  to  shield  themselves  upon  the 
ground  that  said  car  belonged  to  and  was  used  by  another  company. 
When  the  car  here  was  received  by  the  defendant,  it  was  adopted 
as  a  part  of  the  defendant's  train,  and  defendant  then  became  as 
fully  responsible  for  its  character,  etc.,  as  if  it  were  their  own  car. 
It  would  be  a  very  d^angerous  doctrine,  indeed,  to  say  that  because 
one  railroad  company  had  gone  through  with  defective  and  dan- 
gerous cars,  passenger  coaches,  etc.,  without  damage,  that  therefore 
another  company,  using  said  defective  car  with  damage,  should 
esca}>e  liability.  The  case  of  Felder  v.  Columbia  &  G.  R.  Co.,  21 
S.  Car.,  35,  relied  on  by  appellant,  has  no  application  here,  as  we 
conceive.  In  that  case  the  effort  was  to  make  the  defendant 
liable  as  a  joint  contractor  with  a  connecting  line  (evidenced  by 
the  sale  of  a  through  ticket),  whereby  it  was  sought  to  make  the, 
defendant  responsible  for  the  default  of  another.  But  here  the 
effort  was  to  make  the  defendant  responsible  for  injury  done  on  its 
own  road,  resulting  from  its  own  negligence  in  transporting  the 
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stock  in  a  dangerous  car,  and  not  for  the  negligence  of  another. 
We  do  not  think  that  the  fact  that  the  car  in  question  was  an  At- 
lanta car  relieved  the  defendant,  and  therefore  left  the  case  without 
sufficient  testimony  to  go  to  the  JQiT- 

''  Second,  because  the  plaintiffs  offered  no  evidence  to  show  that 
thej  bad  complied  with  the  terms  and  conditions  of  tlie  contract 
entered  into  oetween  them  and  the  defendant,  but 
that,  on  the  contrary,  plaintiffs',  testimony  proved  they  JSSto  ow^iS 
had  not  complied  with  said  terras  and  conditions."  toSpllScb"**"" 
One  defence  of  the  defendant  was  that  there  was  a  SIct™  ^*" 
written  contract  between  the  plaintiffs  and  defendant 
containing  certain  stipulations  which  had  not  been  complied  with 
by  the  plaintiffs.  The  fact  of  their  being  such  a  contract  be- 
tween the  parties  was  denied  by  the  plaintiffs ;  they  contending 
that  said  contract  was  between  themselves  and  the  Louisville,  New 
Albany  &  Chicago  R.  Co.  with  reference  to  the  transportation 
of  the  stock  from  Bloomington  to  Louisville  station,  and  no 
further.  This  was  a  question  of  fact,  in  part  at  least,  and  was  a 
matter  of  defence.  It  is  claimed,  however,  that  it  was  introduced 
by  defendant  during  the  plaintiffs'  testimony,  in  the  cross-exami- 
nation of  one  of  their  witnesses,  or  at  least  that  it  was  in  before  the 
defendant  was  put  to  the  defence.  A  nonsuit  is  proper  wlien 
there  is  a  total  absence  of  evidence  as  to  some  one  or  all  of  the 
material  allegations  in  the  complaint  constituting  their  cause  of 
action.  Here  the  plaintiff  relied  upon  certain  alleged  facts  as  con- 
stituting their  cause  of  action,  and  introduced  testimony  -in  sup- 
port of  these  allegations.  The  defendant  claimed,  as  matter  of 
defence,  that  plaintiffs'  real  cause  of  action,  if  any,  was  the  contract 
which  defendant  interposed  ;  and  that,  having  failed  to  show  com- 

?»]iance  with  this  contract  on  their  paii;,  they  should  be  nonsuited, 
^his  seems  to  us  to  be  stretching  the  doctrine  of  nonsuit  further 
than  ever  claimed  before.  It  amounts  to  this:  that  if,  by  some 
accident  or  skill  in  defendant's  attorney,  he  can  get  in  evidence 
during  the  plaintiff's  testimony  in  support  of  his  defence,  that 
then,  unless  plaintiff  shall  overthrow  by  affirmative  proof  said  de- 
fence before  he  closes,  he  shall  be  nonsuited.  Ihe  objection 
to  this  proposition  is  that  there  would  be  too  many  facts  taken 
from  the  jury,  and  left  to  the  court.  Before  the  court  could  act  it 
w^ould  first  have  to  find,  as  matter  of  fact,  that  the  defence  had 
been  established,  because  the  plaintiff  is  not  called  upon  to  meet 
the  defence  until  it  is  proved,  at  ]eBst  pfnma facie.  In  nonsuits 
the  court  is  not  authorized  to  weigh  evidence,  but  to  determine 
whether  any  evidence  has  been  introduced.  Here,  then,  even  ad- 
mitting that  there  was  a  contract,  and  that  the  defendant  had 
proved  it  in  the  opinion  of  the  court,  yet  the  plaintiffs  had  the 
right  to  go  to  the  jury  on  that  question  as  a  matter  of  fact,  and 
the  judge  could  not  assume  it,  tlius  taking  it  away  from  the  jury, 
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and  then  nonsuit  the  plaintiff,  becanse  there  was  a  total  absence  of 
testimony  to  oveilhrow  it,  or,  in  this  instance,  a  total  absence  on 
the  point  whether  plaintiffs  had  complied  with  the  stipulations 
contained  in  the  contract.* 

Tins  brings  us  to  the  exceptions  complaining  of  his  honor's  re- 
fusals to  charge. 

Before  discussing  these  exceptions,  it  would  be  well  to  state 
some  of  the  principles  of  law  applicable  to  common 
RiBBB  uabil'-  carriers,  about  which  there  is  little  or  no  doubt.  At 
"^'  common  law  there  is  no  exemption  to  the  liability  of 

common  carriers  for  goods,  etc.,  intrnstea  to  them,  except  for  an 
act  of  God  or  of  the  king's  enemies.  They  are  regarded  as  insur- 
ers as  to  all  else.  In  England,  however,  and  in  several  of  the 
States  of  this.  Union,  including  our  own  (South  Carolina),  the 
common-law  doctrine  was  modified  to  the  extent  of  allowing  a 
common  cari'ier  to  exempt  himself  from  this  broad  liability  by 
special  contract,  as  to  certain  specified  causes  of  injury.  See,  in 
tnis  State,  Swindler  v,  Hilliard,  2  Rich.  286,  and  fiaker  v,  Brin- 
son,  9  Rich.  202,  and  other  cases  which  need  not  be  cited.  It  was, 
however,  held  in  all  of  the  cases  that  he  could  not  shield  himself 
from  the  consequences  of  negligence  by  a  contract;  that  his  cha- 
aCter  as  common  carrier  could  not  be  changed  by  contract ;  only 
his  liability,  to  the  extent  of  the  specified  exemptions,  was  dimin- 
ished. In  all  things  else  the  general  doctrine  of  common  carriers 
applied,  and  especially  as  to  negligence;  and,  further,  that  the 
onus  was  upon  him  to  bring  himself  by  the  testimony  within  the 
exemptions  mentioned  in  the  contract. 

Judge  Evans,  in  the  case  of  Swindler  v,  Hilliard,  suvra^  said : 
"  It  would  seem  from  the  recent  cases  of  Hollister  ^^  Isowlen,  19 
Wend.  234,  and  Cole  -v.  Goodwin,  Id.  251,  that  in  New  York  a 
carrier  is  not  allowed  by  a  special  contract  to  lessen  the  liabilities 
which  the  common  law  attaclies  to  his  employment.  But  I  think, 
notwithstanding  what  is  said  in  those  cases,  the  contrary  opinion 
has  prevailed  in  England  for  many  years  past.  That  it  is  tlie  ac- 
knowledged law  in  most  of  the  American  States,  and  is  recognized 
in  this  State  in  the  case  of  Patton  v.  McGrath,  Dud.  (S.  Car.),  159, 
.  .  .  there  is  no  difference  of  opinion  in  the  court,  and  I  deem  it 
unnecessary  to  say  more  on  the  subject."  It  was  held  in  that  case 
that  common  carriers  could  not,  by  any  special  contract  or  agree- 
ment, exempt  themselves  from  liability  for  negligence  ;  and  that, 
where  a  contract  was  made,  the  onus  of  showing,  not  only  that  the 
cause  of  the  loss  was  within  the  terms  of  the  exception,  but  also 
that  there  was  no  negligence,  lies  on  the  carrier. 

After  these  cases,  and  as  late  as  1872,  by  act  of  the  legislature 
even  the  right  of  exemption  by  special  contract  was  abolished, 
which  restored  the  common-law  doctrine  in  its  full  force  ;  but  in 
the  act  of  1882  the  terms  "  special  contract,"  found  in  the  act  of 


CARRISB  OF  LIVE  STOCK.  46 

1872,  were  left  out,  thereby  reinstating  the  law  as  announced  in 
said  cases  above.  During  the  interval  the  case  of  the  Piedmont 
Mfg.  Co.  V.  Columbia  &  G.  K.  Co.,  19  S.  Car.  353,  was  heard  by 
this  court,  in  which  the  stringent  common-law  doctrine  was  held 
to  be  the  law  of  this  State,  with  no  right  on  the  part  of  the  com- 
mon ciirrier  to  exempt  himself;  the  act  of  1872  expressly  prohib- 
iting it.  Since  the  act  of  1882,  which  is  now  of  force,  we  conceive 
that  the  law  announced  in  the  cases  supra  must  control,  as  we 
Lave  already  said  above. 

In  the  case  at  the  bar  the  defendant  interposed  two  defences,  as 
stated — First,  that  the  stock  of  plaintiffs  was  transported  under  a 
special  contract,  which  had  not  been  complied  with  on  the  part  of 
tlie  plaintiffs;  second,  that  defendant  should  not  be  held  liaole  for 
the  defective  car  under  the  circumstances. 

Exceptions  5,  6,  10,  11,  and  13  assign  error  to  the  circuit  judge 
in  refusing  to  charge  and  in  charging  certain  propositions  therein 
stated  as  to  the  contract  relied  on  by  the  defendant.  We  will 
take  these  up  first,  ns  they  all  belong  to  the  fii*st  defence. 

Exception  6 :  "  Because  his  honor  refused  to  charge  that  if  the 
jury  was  satisfied  from  the  evidence  that  defendant 
company  and  the  air-line  railroad  company  were  part- 
ners in  the  transactions  of  transporting  the  stock,  then 
the  defendant  company  could  be  bound  only  by  the 
terms  of  the  contract  under  which  the  said  car-load  of 
horses  was  transported  over  the  air-line  railroad." 

Exceptions  in  a  case  at  law  are  intended  to  present  some  princi- 
ple of  law  violated  by  the  jndge,  either  in  refusing  to  charge  or  in 
charging.  There  is  no  principle  or  legal  proposition  distinctly 
stated  here,  and  claimed  to  have  been  violated.  There  is  a  state 
of  facts  mentioned  under  which,  if  the  jury  found  them  to  exist, 
the  appellant  claimed  that  the  judge  should  have  charged  that  ap- 
pellant could  only  be  bound  to  a  certain  extent,  to  wit,  upon  the 
terms  of  the  contract.  But  upon  what  principle?  We  suppose 
upon  the  principle  that  the  individual  members  of  a  copartnership 
transaction  can  only  be  held  liable  as  the  copartnership  as  a  whole 
would  be  held,  to  wit,  according  to  the  contract  made.  The  judge, 
in  refusing  the  request,  did  not  violate  this  principle — First,  be- 
cause, even  supposing  that  the  jury  might  find  these  two  com- 
panies partners,  the  request  required  the  judge  to  assume  that  the 
air-line  railroad  had  transported  the  stock  of  plaintiffs  under  the 
special  contract,  which  was  a  question  of  fact  in  part  depending 
upon  the  evidence,  and,  being  such  a  question,  the  judge  had  no 
right  to  assume  it;  and,  second,  because,  admitting  that  both  of 
these  companies  transported  the  stock  under  the  contract,  the  ac- 
tion was  against  common  carriers,  founded  upon  alleged  negli- 
gence, and  that  was  the  issue  presented  by  the  plaintiffs;  and  the 
contract,  as  we  have  seen,  could  in  no  event  shield  the  defendant 
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from  negligence.  A  coininon  carrier  is  bound  to  deliver  the  prop- 
erty which  he  undertakes  to  transport,  at  the  point  of  discharge^ 
safe  and  uninjured,  at  the  peril  of  liability,  except  where  the  in- 
jury has  resulted  from  some  cause  excepted  in  a  contract  (other 
than  negligence),  which  is  a  matter  of  defence,  the  oniLS  of  prov- 
ing which  16  upon  the  defendant.  The  plaintiff  has  nothing  to  do 
but  to  show  the  injury,  and  the  defendant  becomes  at  once  prifna 
facie  liable,  and  remains  so  until  he  shows  that  said  injury  resulted 
either  from  an  act  of  God,  tlie  public  enemies,  or  a  cause  from  which 
he  had  exempted  himself  legally  in  a  special  contract.  This  being 
the  law,  the  judge  here  could  not  have  charged  that  the  defend- 
ant was  shielaed  by  the  contract,  even  supposing  the  transporhi- 
tion  was  made  under  it,  because  that  would  have  assumed  that  the 
cause  of  the  injury  was  an  excepted  one,  and  that  the  defendant 
had  proved  it;  thus  invading  the  province  of  the  jury. 

The  sixth  exception  is  similar  to  the  fifth,  except  it  went  a  step 
further,  and  requested  the  judge  to  charge  that,  if  there  was  a 
special  contract,  then  the  defendant  lost  the  character  of  a  com- 
mon carrier,  and  became  a  private  carrier  for  hire,  and  his  liability 
depended  entirely  upon  the  terms  of  the  contract.  This  is  directly 
against  Baker  v.  Brinson,  supra^  where  it  was  said  by  the  court,  in 
terms,  that  a  contract  does  not  change  the  character  of  the  com- 
mon carrier,  and  that  as  to  negligence,  and  all  else  but  tlie  excep- 
tions, the  common  law  applies  ;  the  contract  only  relieving  him  to 
the  extent  of  the  legally  excepted  causes  of  injury,  which,  we  re- 
peat here,  he  must  show  were  legally  excepted,  and  that  the  injury 
resulted  from  them. 

(10)  Because  the  judge  erred  in  charging  that  the  contract  was 
an  agreement  between  the  plaintiffs  and  the  Louisville,  Kew 
OTHEB  iwsTRuc-  Albaiiy  &  Chicago  K.,  only  between  Bloomington  and 
^8  coMsm-  L^yigyjije^  Wliether  the  contract  was  entered  into  was 
a  question  of  fact.  Its  construction  was  for  the  court.  We  think 
the  judge  was  correct  in  construing  it  as  he  did.  His  construction 
is  sustained  by  the  express  language  of  the  instrument. 

(11)  Because  his  honor  erred  in  charging  that  the  contract  in 
question  was  not  binding  unless  it  was  proved  that  plainiffs  un- 
derstood the  terms  thereof.  We  do  not  find  in  the  charge  any- 
where that  his  honor  used  the  precise  language  complained  of. 
The  judge  said,  in  general  terms,  that  an  agreement,  to  be  binding, 
must  be  assented  to  and  understood  by  both  parties.  This  is  cer- 
tainly good  law  as  appears  from  the  very  definition  of  a  contract. 

(13)  Because  his  lionor  erred  in  charging  that  a  common  carrier 
could  not  limit  his  liability  as  a  common  carrier  at  common  law 
even  if  he  proved  that,  he  attempted  to  do  so.  Here,  again,  we 
have  failedto  find  that  his  honor  charged  as  specified.  He  did 
say  that  there  could  be  nolimitation  "for  negligence,"  and  in  this, 
as  we  have  shown  above,  there  was  no  error. 
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Now  as  to  the  exceptions  upon  tlie  other  branch  of  the  defence, 
to  wit,  3,  4,  7,  8,  9,  li  and  15.  The  third  and  fourth  exceptions,  as 
we  understand  them,  contend  that  if  the  defective  car  was  fur- 
nished to  the  defendant  company  by  the  air-line  railroad  company, 
that  defendant  company  could  not  be  held  liable  unless  it  was 
proved  to  the  satisfaction  of  the  jury  that  said  companies  were 

Eartners.  Tliis  position  has  been  met  above  in  substance,  as  we 
old  that  the  defendant  can  claim  no  exemption  on  the  ground 
that  the  defective  car  came  to  them  from  the  air-line  road,  whether 
they  were  partners  or  not.  The  defendant  is  sued  here  for  its  own 
alle^d  negligence.  That  the  car  was  defective  was  a  matter  for 
thejury  under  the  evidence  on  the  question  of  negligence.  And  it 
makes  no  difference  where  it  came  from.  For  the  time  being  it 
was  the  car  of  the  defendant,  which  it  was  bound  to  see  was  suita- 
ble  and  safe. 

(7)  Because  his  honor  erred  in  refusing  to  charge  that  if  plain- 
tifc  accepted,  at  Atlanta,  the  car  by  the  defects  of  which  injuries 
were  inflicted  on  the  horses,  then  the  plaintiffs  contributed,  by 
their  nescligence,  to  their  iniury,  and  cannot  recover  „ 

J  ®Aii  -ir  ••      Effect  of 

damaores.  As  has  been  said  above,  a  common  carrier  is  plaintiff  ac- 
an  insurer  against  all  injury  except  sucli  as  results  from 
the  act  of  &od  or  the  public  enemies,  and  in  this  State,  except 
such  as  may  be  caused  by  something  which  in  law  he  can  and  has 
exempted  himself  from  by  a  special  contract.  The  injury  here 
did  not  result  from  any  cause  of  the  kind  mentioned.  The  con- 
tract relied  on  did  not  exempt  the  defendant  from  liability  for  a 
defective  car  if  accepted  by  the  plaintiffs,  even  if  the  contract  had 
been  between  the  parties.  It  is  true  that  it  contained  a  provision 
that  the  plaintiffs  should  accept  the  cars  provided  by  the  company, 
but  the  plaintiffs  did  not  assume  all  risk  arising  from  defective 
care.  Nor  did  the  fact  of  acceptance  dispense  with  the  legal 
necessity  in  the  company  to  furnish  safe  and  secure  cars.  The 
judge,  therefore,  could  not  have  properly  charged  the  request. 

Eighth  exception  :  That  his  honor  decline  to  charge,  upon  request, 
that  plaintiffs  should  not  simply  show  negligence  only,  but  should 
also  show  that  the  injury  complained  of  resulted  from  this  negli- 
gence. That  is  good  law  in  a  case  where  negligence  is  the  gist  of 
the  action,  with  the  onus  of  proving  it  affirmatively  on  the  plain- 
tiff, as  in  Glenn  v.  Railroad,  21  S.  C.  466.  But  in  a  case  against 
a  common  earner  like  the  one  at  bar,  where  the  defendant  is  liable 
unless  he  proves  that  the  injury  was  occasioned  by  a  cause  which, 
under  the  principles  above,  he  is  exempt  from,  it  has  no  applica- 
tion. 

The  ninth  exception  has  been  disposed  of  above  ;  also  the  four- 
teenth. 

Fifteenth  and  last :  That  his  honor  erred  in  instructing  the  jury 
as  to  the  measure  of  the  damages,  to  wit,  the  value  of  the  horses 
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killed  at  the  place  of  destination  or  delivery,  and  the  actual  dam- 
ages incurred  on  account  of  injuries  to  the  othei^s.  The  horses 
mkasurb  of  i*eached  the  point  of  delivery.  The  contract  of  the  de- 
DAMAOBs.  fendant  as  common  carrier  required  it  to  deliver  them 

at  Abbeville  free  from  injury,  except  as  stated,  and  upon  failing  to 
do  so  it  necessarily  followed  that  they  should  respond  in  damages 
suflScient  to  make  good  their  value  uninjured  at  tliat  point  This 
seems  to  have  been  the  charge  of  the  judge  in  substance.  He 
liad  already  ruled  that  the  contract  did  not  apply,  which  we  think 
was  the  correct  construction  from  its  terms.  Therefore  he  could 
not  have  charged  that  the  stipulation  therein  as  to  the  value  of  the 
stock  at  the  place  and  date  of  delivery  should  govern. 

It  is  the  iudgment  of  this  court  that  the  judgment  of  the  circuit 
court  be  aflirmed. 

McIvEB  and  McGowan,  J  J.,  concur. 

Power  of  Carrier  to  Limit  Liability.— See  Grogan  v.  Adams  Ex.  Co.,  ante. 

Liability  of  Carrier  for  Negligence  of  Connecting  Line. — See  Leo  9.  St 
Paul,  etc.,  K.  Co.,  12  Am.  &,  Eng.  R;  R.  Cas.  85;  Berg  «.  Atcliison,  etc.,  R. 
Co.,  16  lb.  229;  Denning  tJ.  Norfolk,  etc.,  R.  Co.,  16  lb.  232;  Lotspeich  ©. 
Central  R.  <&  B.  Co.,  18  lb.  490;  Hot  Springs  R.  Co.  «.  Trippe,  18  lb. 
563;  Pereira  tj.  Central  Pac.  R.  Co.,  18  lb.  565;  Hewett  t?.  Chicago,  etc,  R. 
Co.,  18  lb.  568;  Peterson  v.  Chase,  18  lb.  578;  St.  Louis  Ins.  Co.  c.  St.  Louis, 
etc.,  R.  Co.,  3  lb.  260;  St.  Louis,  etc.,  R.  Co.  v.  Lamed,  6  lb.  436;  Hard- 
ing V,  Int.  Nav.  Co.,  6  lb.  588;  Knight  c.  Providence,  etc.,  R.  Co.,  9  lb.  90; 
Block  V.  Erie,  etc.,  F.  F.  Line,  21  lb.  1  and  note;  Atchison,  etc.,  R.  Co. «. 
Roach,  27  lb.  257;  Savannah,  etc.,  R.  Co.  tj.  Mcintosh,  27  lb.  269. 

Duty  of  Carriers  to  Furnish  Safe  Cars  and  Appliances. — The  carrier  is 
bound  to  provide  safe  and  suitable  cars  and  appliances  for  transporting  live- 
stock. Catile-cars  must  be  sufficiently  strong  to  resist  their  struggles,  and 
the  carrier  is  liable  for  loss  occasioned  by  his  negligence  in  this  regard,  in 
spite  of  the  fact  that  the  animals  may  be  vicious  and  unruly,  upon  the  prin- 
ciple that  it  is  within  his  power  to  provide  those  which  are  actually  ana  ab- 
solutely sufficient.  Smith  «.  New  Haven,  etc.,  R.  Co.,  12  Allen  (Mass.), 
531;  Pratt©.  OgdensburgR.  Co.,  102  Mass.  557;  Indianapolis,  etc.,  R.  Co. 
«?.  Strain,  81  III.  504;  St.  Louis,  etc.,  R.  Co.  tj.  Dorman,  72  111.  504;  Indian- 
apolis, etc,  R.  Co.  V,  Jurey,  8  Bradw.  (111.)  160;  Wabash,  etc.,  R.  Co. «». 
Black,  11  Bradw.  (Ills.)  465;  Harris  v.  Northern  Indiana  R.  Co.,  20  N.  T. 
232;  Welsh  «?.  Pittsburg,  etc.,  R.  Co.,  10  Ohio  St.  65;  Hawkins  v.  Great 
Western,  etc.,  R.  Co.,  17  Mich.,  57;  s.  c,  18  Mich.  427;  Railroad  Co.  «. 
Pratt,  22  Wall.  (U.  S.)  123;  Rhodes  c.  Louisville,  etc.,  R.  Co.,  9  Bush 
(Ky.),  688;  Peters  t>.  New  Orleans,  etc.,  R.  Co.,  16  La.  Ann.  222;  McDaniel 
r.  Chicago,  etc.,  R.  Co.,  24  Iowa,  412;  Kimball  v.  Rutland,  etc.,  R.  Co.,  26 
Vt.  247;  Shaw  v.  Great  Southern,  etc.,  R.  Co.,  L.  R.  8  Ir.  10;  McManus  «. 
Lancashire,  etc.,  R.  Co.,  4  H.  &  N.  327;  Combe  v.  London,  etc.,  R.  Co.,  31 
L.  T.  613;  Great  Western,  etc.,  R.  Co.  v.  Blower,  41  L.  J.  C.  P.  268;  L.  R. 
7  C.  P.  655.  See  also  Wilson  v.  Hamilton,  4  Ohio  St.  722;  Willoughby  t?. 
Horridge,  Ad.  &  El.  N.  S.  742;  22  L.  J.  C.  P.  90;  17  Jur.  323;  Laws  of 
Kansas,  1883,  ch.  124,  sec.  9;  Harrison  «.  Missouri  Pacific  R.  Co.,  74  Mo.  364; 
s.  c,  7  Am.  <&  Eng.  R.  R.  Cas.,  882. 

In  Wilson  «.  New  York,  etc.,  R.  Co.,  97  N.  Y.  87;  s.  c,  21  Am.  ^Eng.  R 
R.  Cas.,  148,  the  plaintiff  shipped  two  horses  by  the  defendant's  road  under 
a  contract  by  which  he  released  the  company  from  liabilities  for  damages 
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reflultiDj^  from  the  negligence  of  his  seryant,  or  which  should  be  occasioned 
by  the  insecurity  of  its  cars.  The  horses  were  transported  in  a  ^rain-car, 
which  was  out  of  repair,  and,  while  sufficient  for  the  use  for  which  it  was  in- 
tended, unsafe  for  the  transportation  of  live-stock.  In  consequence  of  such 
defect,  one  of  the  horses  was  injured.  In  action  to  recover  damages,  it  did 
not  appear  but  that  other  safe  and  secure  cars  were  provided  by  the  defend- 
ant, and  were  on  hand  ready  for  use ;  but  that  the  injury  might  have  been 
caused  by  carelessness  on  the  part  of  its  servant,  in  selecting  an  insecure 
car.  Bisld,  that  the  only  negligence  shown  was  that  of  defendant's  servant, 
from  the  consequences  of  which  it  was  released  by  the  contract,  and  the 
plaintiff  was  not  entitled  to  recover.  The  above  case  may  be  explained  by 
the  peculiar  state  of  the  New  York  law  in  reference  to  the  right  of  a 
carrier  to  limit  by  contract  his  liability  for  negligence.  In  that  State  it  is 
clearly  settled  that  the  carrier  may,  by  means  of  a  plain  and  unmistakable 
special  contract,  exempt  himself  from  liability  for  losses  arising  from  any 
degree  of  negligence  on  the  part  of  his  servants ;  yet  such  contracts,  in  order 
to  have  such  effect,  must  be  plainly  and  distinctly  expressed,  so  that  their 
purport  cannot  be  misunderstood  by  the  shipper.  And  however  broad  and 
general  may  be  the  language  of  the  contract  which  does  not  specifically 
and  in  express  terms  release  the  carrier  from  the  consequences  of  His  own 
negUgence^  it  will  not  effect  such  release  if  the  general  words  may  operate 
without  including  such  negligence.  Condict  v.  Grand  Trunk,  etc.,  R.,  54  N. 
Y.  500;  Nicholas  «.  New  York  Central,  etc.,  R..  89  N.  Y.  870;  s.  c,  9  Am. 
&  Eng.  H.  R.  Cas.  103.  See  generally  Carriers  of  Goods,  2  Am.  <&  Eng.  Encycl. 
of  Law,  830  et  9eg. 

Liability  of  Carrier  where  Consignor  Selects  Cart. — It  seems,  however, 
that  if  the  consignor  has  made  bis  own  selection  of  vehicles,  the  carrier  will 
not  be  liable  for  defects  therein.  Illinois  Central,  etc.,  R.  v.  Hall,  58  III. 
409;  Chicago,  etc.,  R.  v.  Dandreson,  22  Wis.  511;  Harris  v.  Northern 
Indiana,  etc.,  R.,  20.  N.  Y.  282.  Compare  Peters  «.  New  Orleans,  etc., 
R.,  16  La.  Ann.  222.  It  has  been  held  that  the  carrier  may,  by  a  provision 
to  that  effect  in  the  contract,  impose  upon  the  consignor  the  duty  of  deter- 
mining whether  the  cars  and  appliances  are  suitable  and  safe  for  the  trans- 
S»rtation  of  live-stock.  Squire  o.  New  York  Central,  etc.,  R.,  98  Mass.  289; 
ass.  289;  Harris  v.  Northern  Indiana,  etc.,  R.,  20  N.  Y.  232.  Compare 
Welsh  V.  Pittsburg,  etc.,  R.,  10  Ohio  St.  65. 


Gulf,  Colobado  and  Santa  Fe  R.  Co. 

V. 

Teawick. 

{Advance  Case,  Texae.    May  20,  1887.) 

The  contract  of  shipment  between  a  shipper  of  live-stock  and  a  railroad 
company  provided  that  the  company  should  not  be  liable  for  loss  or  damage, 
except  such  as  arose  from  wilful  negligence  of  its  servants,  and  that,  as  a 
condition  precedent  to  the  shipper's  right  to  recover  damages  for  any  loss,  he 
should  give  notice  in  writing  of  his  claim  at  a  certain  place  and  in  a  certain 
time.  The  contract  also  limited  the  time  within  which  the  shipper  might 
bring  suit  for  any  claim  for  damage,  to  less  than  the  time  prescribed  by  the 
80  A.  &  E.  R.  Cas.- 
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Statute  of  Limitations.  A  Texas  statute  (Rev.  St.  art.  278)  provides  that  rail- 
road companies  an4  other  common  carriers  shall  not  limit  or  restrict  their 
liability,  as  it  exists  at  common  law,  by  any  general  or  special  notice,  or  in 
any  manner  whatever,  and  that  no  special  agreement  in  contravention  of  its 
terms  shall  be  valid.     Held  : 

1.  That,  excepting  the  limitation  clause,  the  agreement  was  in  contraven- 
tion of  the  statute  and  invalid. 

2.  That  the  clause  limiting  the  time  for  bringing  suit  was  valid,  and  the 
refusal  of  the  court  to  instruct  the  jury  as  to  the  effect  of  the  failure  of  the 
shipper  to  institute  suit  within  the  time  prescribed  by  the  contract,  was 
error. 

Appeal  from  Lampasas  county. 

Mattheios  <b  Woods  f^r  appellant. 

A, «/.  Peeler  and  Walter  Acker  for  appellee. 

Stayton,  J. — This  action  was  brought  by  the  appellee  to  recover 
damages  for  injury  to  cattle  while  in  course  of  transportation  from 
Pacts.  Navasota  to  Lampasas ;  for  cattle  alleged  to  liave  been 

lost  through  a  defective  stock-pen  at  the  place  of  shipment;  and 
cost  of  passage  for  himself, — he  alleging  an  agreement  to  give  him 
passage  free  of  charge  other  than  that  made  for  transporting  the 
cattle ;  and  that  the  train  on  which  his  cattle  were  left  Navasota 
without  him,  through  the  negligence  of  the  employees  of  the  appel- 
lant. The  cattle  were  shipped  under  a  special  contract,  as  it  is 
claimed,  at  a  rate  lower  than  the  regular  rate.  By  this  contract 
the  appellant  sought  to  make  its  liability  only  that  of  a  private 
carrier,  and  to  release  itself  from  liability  for  any  delay  in  receiv- 
ing, shipping,  or  transporting  the  cattle,  or  for  injury  to  them, 
caused  otherwise  than  througli  fault  or  negligence  of  its  oflScers, 
agents,  or  employees.  It  attempted  to  bind  tlie  shipper  to  accept 
such  cars  as  the  company  might  furnish  for  tfansportation  of  the 
cattle,  and  to  relieve  the  carrier  from  liability  for  loss  resulting 
from  heat,  suffocation,  or  other  ill  effects  caused  by  the  animals 
being  crowded  in  the  cars,  or  on  account  "  of  being  injured  by 
burning  of  hay,  straw,  or  other  material  used  by  the  owner  for 
feeding  the  stock  or  otherwise,  and  all  risk  of  damage  which  may 
be  sustained  by  reason  of  any  delay  in  such  transportation,  whether 
occasioned  by  any  mob,  strike,  or  threatened  violence  to  pers9n  or 
property  from  any  source  to  track  or  yards,  and  all  risk  of  escape 
or  robbery  of  any  portion  of  said  stock,  or  of  loss  or  damage  from 
any  other  cause  or  thing  not  resulting  from  wilful  negligence  of 
the  agents  of  the  carrier."  It  attempted  to  bind  the  shipper  to 
load,  unload,  and  reload  the  stock  at  his  own  risk,  and  at  his  own 
risk  to  feed,  water,  and  attend  to  them  while  in  stock-yards,  on  the 
cars,  and  at  feeding  and  transfer  points;  and  it  further  attempted 
to  impose  upon  the  shipper  the  duty  of  seeing  that  the  stock  was 
securely  placed  in  the  cars  the  carrier  might  furnish,  and  so  to  fasten 
the  cars  as  to  prevent  the  escape  of  animals  therefrom.     It  also 
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provided  that  laborers  furnished  by  the  carrier  to  load  and  unload 
the  stock  should  be  deemed  the  employees  of  the  shipper ;  and  that, 
''OS  a  condition  precedent  to  his  right  to  recover  any  damages  for 
any  loss  or  injury  to  said  stock,  he  will  give  notice  in  writing  of 
liis  claim  therefor  to  some  officer  of  said  party  of  the  firet  part,  or 
its  nearest  station  agent,  before  said  stock  is  removed  from  the 
place  of  destination  above  mentioned,  or  from  the  place  of  deliv- 
ery  of  the  same  to  said  party  of  the  second  part,  and  before  such 
stock  is  mingled  with  other  stock." 

The  statutes  of  this  State  provide  that  "  railroad  companies,  and 
other  common  carriers,  of  goods,  wares,  and  merchan-  statutoet 
disc  for  hire,  within  this  State,  on  land,  or  in  boats  or 
vessels  on  the  watei-s  entirely  within  the  body  of  this  State,  shall 
not  limit  or  restrict  their  liability,  as  it  exists  at  common  law,  by 
any  general  or  special  notice,  or  by  inserting  exceptions  in  the  bill 
of  lading  or  memorandum  given  upon  the  receipt  of  the  goods  for 
transportation,  or  in  any  other  manner  whatever,  and  no  special 
agreement  made  in  contravention  of  the  foregoing  provisions  of 
this  article  shall  be  valid."  Rev.  St.  art.  278.  That  railroads  are 
common  carriers  is  determined  by  the  constitution  and  laws  of  this 
State,  as  well  as  by  the  nature  of  the  business  in  which  they  are 
engaged,  is  not  an  open  question  ;  and  their  duties,  ob- 
ligations, and  liabilities,  resulting  from  this  public  commoii-law 
character,  attach,  when  animals  are  tendered  or  received  thecarrdee. 
for  transportation,  as  fully  as  they  do  in  reference  to 
other  classes  of  property  tendered  or  received  for  transportation. 
As  has  been  correctly  said:  "The  law  has  introduced  by  implica- 
tion, into  every  contract  for  the  carriage  of  goods,  an  exception  to 
the  carrier's  liability,  in  cases  where  the  loss  to  them,  while  in  his 
charge,  has  been  occasioned  by  the  act  of  God  or  of  the  public  ene- 
my, or  by  their  own  decay  from  an  inherent  infirmity,  or  by  the 
fault  of  the  owner  himself.  So  it  has,  from  the  necessity  and  jus- 
tice of  the  case,  introduced  an  exception  in  favor  of  the  carrier  of 
live-stock,  of  accountability  for  its  loss  or  injury  resultiiig  from  its 
own  uncontrollable,  vicious  propensities,  and  the  damages  incident 
to  its  carriage  from  its  inherent  natural  character."  Hutch.  Carr. 
222.  Under  the  statute  of  this  State,  a  railway  company  must  re- 
ceive and  transport  live  animals  as  other  property,  and,  after  re- 
ceiving, it  becomes  an  insurer  of  them,  as  in  the  case  of  other 
property  which  it  is  bound  to  transport,  against  loss  from  any 
cause  except  the  act  of  God,  or  of  the  public  enemy,  the  act  of  the 
owner,  vicious  propensities,  or  inherent  character,  or,  as  it  is  some- 
times termed,  tne  "  proper  vice"  of  the  animals. 

This  is  the  liability  imposed  upon  the  common  carrier  by  the 
common  law,  and  the  statute  declares  that  the  ^Mia-  comtract    or 
bilities  of  carriers  in  this  State  shall  be  the  same  as  n^^. 
prescribed    by  the  common   law."     Rev.   St.  art.   277.      Sucli 
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being  "their  liability  as  it  exists  at  common  law,"  the  declara- 
tion of  the  statute  that  they  "shall  not  limit  or  restrict  their  liabil- 
ity, as  it  exists  at  common  law,  in  any  manner  whatever,"  and 
that  "  no  special  agreement  made  in  contravention  of  the  forego- 
ing provisions  pf  this  article  shall  be  valid,"  deprives  such  carriers 
of  the  right  to  limit  their  liability  by  contract,  even  as  to  matters  in 
reference  to  which  they  might  legally  contract  under  the  common 
law.  The  common-law  duties  and  liabilities,  and  not  those  duties 
and  liabilities  as  they  may  be  affected  by  contracts  lawful  under 
the  common  law,  are  the  duties  and  liabilities  of  common  carriers 
under  the  statutes  of  this  State,  and  they  cannot  be  restricted  or 
limited  by  any  contract  or  agreement  whatever,  in  cases  to  which 
the  statute  is  applicable.  The  rule  may  seem  a  harsh  one,  but,  be 
that  as  it  may,  tne  legislature  of  this  State  has  established  it,  and 
courts  have  no  power  or  right  to  refuse  to  enforce  it,  or  to  place  a 
construction  on  the  statute  which  its  language  does  not  authorize. 
The  duties  and  liabilities  imposed  upon  common  carriers  aix)  insev- 
erable. A  failure  of  duty  resulting  in  loss  to  the  shipper  fixes 
liability ;  and  if,  by  contract,  duties  imposed  by  the  common  law 
may  be  dispensed  with,  then  a  restriction  or  limitation  of  the  com- 
mon-law liability  would  necessarily  follow  to  the  extent  to  which 
duty  existing  without  contract  might  be  dispensed  with  by  it. 
Railway  Co.  v.  Harris,  2  S.  W.  Rep.  574.  The  carriage,  in  this 
case,  was  wholly  within  this  State,  and  the  statute  is  directly  ap- 
plicable to  it.  The  special  contract,  in  so  far  as  we  have  given  m 
substance  its  terms,  was  invalid,  and  therefore  cannot  shield  the 
appellant  from  any  liability  that  would  have  existed  had  it  not 
been  made. 

The  contract  further  provides  as  follows:  "It  is, further  hereby 
and  herein  expressly  provided  and  mutually  agreed 
cSKsKViliD.  that  no  suit  or  action  against  this  company,  for  recov- 
ery of  any  claim  by  virtue  of  this  contract,  shall  be  sus: 
tained  in  any  court  of  law  or  chancery,  unless  such  suit  or  action 
shall  be  commenced  within  forty  days  next  after  the  damage  shall 
occur;  and  should  any  suit  or  action  be  commenced  against  this 
company,  after  the  expiration  of  the  aforesaid  forty  days,  the  lapse 
of  time  shall  be  taken  and  deemed  conclusive  evidence  against  the 
validity  of  such  claim,  any  statute  of  limitation  to  the  contrary 
notwithstanding."  If  this  clause  of  the  contract,  within  the  mean- 
ing of  the  statute,  does  not  limit  or  restrict  the  liability  of  the 
carrier  as  it  exists  at  common  law,  it  must  determine  the  right  of 
the  shipper  to  maintain  this  action,  unless  it  contravenes  some  rule 
founded  on  public  policy.  By  "  liability,  as  it  exists  at  common 
law,"  we  understand  to  be  meant  such  state  and  degree  of  legal 
responsibility  as  the  common  law  fixes  upon  the  carrier  under  a 
given  state  of  facts.  The  word  "  limit"  ordinarily  means  to  fix 
me  extent  of  the  subject  to  which  it  is  applied,  rather  than  to  fix 
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the  duration  of  time  within  which  a  right,  growing  out  of  the  sub- 
ject, may  be  enforced ;  and,  as  used  in  the  statute,  may  mean  no 
more  than  that  the  carrier  shall  not  relieve  himself  by  contract 
from  obligation  to  make  such  full  compensation  for  breach  of  duty 
as  the  common  law  would  impose  under  the  facts  in  the  given 
case.  The  word,  liowever,  ordinarily  has  much  the  same  significa- 
tion as  the  word  "  restrict ;"  but  the  inference,  arising  from  the 
use  of  both  words  in  connection  and  in  relation  to  the  same  sub- 
ject, is  that  they  were  not  used  as  exact  equivalents.  The  word 
"  restrict"  means  "  to  restrain  within  bounds ;"  and,  as  used  in  the 
statute  in  connection  with  the  carrier's  liability  before  declared, 
was  evidently  used  to  prohibit  the  carrier  from  so  contracting  as 
to  make  his  liability  to  depend  on  facts  other  than  such  as  would 
fix  liability  under  the  settled  rules  of  the  common  law.  In  case  of 
contract,  the  facts  made  necessary  by  it  to  the  existence  of  legal 
obligation  become  restraints  or  restrictions  on  legal  liability  if,  iU 
the  absence  of  contract,  liability,  under  the  settled  rules  of  the 
common  law,  would  be  fixed  by  the  existence  of  facts  other  than 
made  requisite  to  liability  by  the  contract.  The  statute  fixes  the 
boundaries  of  fact  which  will  impose  liability  on  the  carrier,  by 
making  it  to  depend  on  the  facts  sufficient  to  create  it  nnder  the 
rules  of  common  law  ;  and  a  contract  which,  if  given  effect,  would 
defeat  liabilities  thus  arising,  would  be  invalid.  A  contract,  how- 
ever, which  does  not  in  any  way,  if  given  effect,  defeat  the  com- 
plete vestiture  of  the  rights  to  recover  from  a  common  carrier  for 
a  breach  of  duty  that  at  common  law  would  give  it,  does  n()t\)per- 
ate  as  a  restriction  on  the  common-law  liability  of  the  carrier,  even 
though  it  may  require  the  assertion  of  that  right  by  action  at  an 
earlier  period  than  would  be  necessary  to  defeat  it  through  the 
operation  of  the  ordinary  statutes  of  limitation. 

In  the  case  before  us,  so  much  of  the  contract  as  sought  to  limit 
or  restrict  the  liability  of  the  carrier  as  it  exists  at  conmion  law 
being  invalid,  the  liability  of  the  carrier  was  fixed,  and,  under  the 
terms  of  the  contract,  the  shipper  might  have  enforced  it  by  action 
at  any  time  within  forty  days  after  he  sustained  injury.  The 
statutes  of  this  State  only  forbidding  such  contracts  as  would  limit 
or  restrict  the  common-law  liability  of  carriers,  we  see  no  reason 
wliy  contracts  executed  upon  sufficient  consideration,  and  reason- 
able in  character,  looking  only  to  the  time  within  which  such  liabil- 
ity may  be  enforced,  should  not  be  held  valid.  There  is  no  rule 
of  the  common  law  whieh  forbids  such  contracts.  In  England, 
and  in  many  of  the  States  of  this  Union,  in  which  there  are  not 
statutes  forbidding  the  making  of  contracts  limiting  or  restricting 
the  carrier's  common-law  liability,  it  has  been  held  that  even  con- 
tracts having  such  effect  were  valid  if  reasonable  in  character. 
Under  the  statutes  of  this  State  such  contracts,  whether  reasonable 
or  not,  can  have  no  standing ;  for  the  simple  reason  that  the  com- 
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mon-law  liability  of  the  carrier,  and  not  the  liability  as  the  carrier 
might  fix  it  by  contract  under  the  common  law,  is  by  the  statutes 
of  tliis  State  imposed  on  the  carrier.  The  classes  of  cases  to  which 
we  have  referred  illustrate,  however,  the  fact  that,  in  the  absence 
of  statutory  prohibition,  carriere  may  make. contracts  reasonable  in 
their  nature.  It  has  been  held  in  many  cases  that  a  carrier  may 
make  a  contract  which  will  relieve  him  from  liability  for  loss  or 
injury  to  property  received  for  transportation,  unless  claim  be 
made  within  a  named  period  after  the  loss  occurred.  Express  Co. 
V,  Caldwell,  21  Wall.  264;  Dawson  v.  Kailway  Co.,  76  Mo.  516; 
Express  Co.  v,  Hunnicutt,  54  Miss.  566 ;  Express  Co.  v.  Harris, 
51  Ind.  127 ;  Westcott  v.  Fargo;  61  N.  Y.  551. 

In  these  cases  the  periods  within  which  claim  was  required  ran 
from  five  to  sixty  days,  and,  under  the  facts  of  the  cases,  the  per- 
iods were  deemed  reasonable.  It  has  been  held  in  many  cases  in 
which  contracts  had  been  made  between  persons  other  than  carrier 
and  shipper,  by  which  a  period  shorter  than  that  prescribed  by  the 
statutes  of  limitation  had  been  fixed  within  which  actions  must  be 
brought  or  the  right  to  do  so  be  barred,  were  valid.  Riddles- 
barger  r.  Insurance  Co.,  7  Wall.  389 ;  Insurance  Co.  v.  La  Croix, 
35  Tex.  249 ;  Wood,  Lim.  80 ;  Greenhood,  Pub.  Pol.  505.  In  the 
notes  given  by  those  elementary  writers  cases  are  fully  cited. 
The  unequal  position  of  the  carrier  and  the  shipper,  and  the  pub- 
lic nature  of  the  carrier's  business,  furnish  the  grounds  on  wnich 
their  right  to  contract  as  to  them  seems  proper,  in  the  absence  of  a 
statute  regulating  the  matter,  ought  to  be  denied,  and  the  only 
grounds  on  whicb  the  reasonableness  of  their  contracts  ought  to  be 
inquired  into.  As  the  statutes  of  this  State  do  not  forbid  the 
making  of  contracts  prescribing  a  time  after  which  a  fixed  liability 
shall  not  be  enforced  by  action,  it  seems  to  us  that  the  only  in- 
quiry which  can  be  made  in  reference  to  snch  contracts,  when  exe- 
cuted upon  sufiicient  consideration,  is,  are  they  reasonable  ?  The 
injuries  complained  of  occurred  on  May  3  or  4,^1884,  and  this  ac- 
tion was  not  instituted  until  11th  November  following.  The  run 
from  Navasota  to  Lampasas  required  less  than  12  hours.  The 
plaintiff  resided  at  and  reached  Lampasas  on  the  evening  of  the  4th 
of  May,  1884,  and  had  means  promptly  to  ascertain  the  extent  of 
the  injury,  and  no  reason  is  shown  why  the  action  was  not  sooner 
brought.  The  defendant  pleaded  the  failure  to  bring  the  action 
within  the  time  prescribed  by  the  contract  as  a  bar  to  the  action, 
'  arid  the  sufficiency  of  this  defence  was  questioned  by  a  demurrer, 
which  the  court  overruled.  This  would  indicate  that  the  court 
was  of  the  opinion  that  the  answer  set  up  a  good  defence,  and  that 
the  time  within  which  the  contract  required  the  action  to  be 
brought  was  reasonable.  It  seems  to  us,  under  tlie  facts  of  this 
case,  that  these  conclusions  were  correct.  The  court  was  asked  to 
f^ve  an  instruction  as  to  the  effect  of  the  failure  of  the  plaintiff  to 
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institute  an  action  within  the  time  prescribed  by  the  contract,  and 
this  was  refused,  notwithstanding  the  court  had  failed  to  give  any 
charge  bearing  on  that  defence. 

We  are  of  the  opinion  that  a  charge  should  have  been  given 
upon  that  subject,  and  for  the  failure  of  the  court  to  do  so  its  judg- 
ment will  be  reversed,  and  the  cause  remanded. 

Construction  of  Statutes  Restraining  Carriers  in  the  Limitation  of  Their 
Common-Law  liability.— The  statute  construed  in  the  principal  case  re- 
pealed a  former  statute  on  the  subject  which  prohibited  notices  limiting  lia- 
bility but  authorized  a  special  agreement,  in  writing,  signed  by  the  parties 
or  their  agents.  In  Houston,  etc.,  R.  Co.  v.  Burke,  55  Tex.  323;  s.c,  9  Am.  & 
Eng.  R.  R.  Cas.  59,  Gould,  J.,  remarked:  **  The  defence  that  the  company  was 
exempt  from  liability  l)ecau8e  of  the  exceptions  or  stipulations  in  the  bill  of 
lading,  seems  to  us  plainly  invalid  under  the  statute.  The  claim  is  not 
only  to  limit  and  restrict  the  liability  of  the  company  by  provisions  inserted 
in  the  bill  of  lading,  but  to  make  these  provisions  relieve  them  from  all  lia- 
bility. For  reasons  of  public  policy,  and  having  regard,  doubtless,  to  the 
*  inequality  of  the  parties;  the  compulsion  under  which  the  customer  is 
placed,  and  the  obligations  of  the  carrier  to  the  public,^  the  legislation  of 
this  State  and  the  previous  decisions  of  our  courts  held  common  carriers  lia- 
ble as  at  common  law  for  all  losses  *  not  occasioned  by  the  act  of  God  or 
public  enemies,'  and  declare  invalid  any  exceptions  or  special  contract  seek- 
ing to  vary  that  liability.  Chevalier  v.  Strahan,  2  Tex.  215;  Arnold  v. 
Jones,  26  Tex.  837 ;  see  also  Heaton  &  Bro.  v.  Morgan^s  L^.  &  Tex.  R.  &  8. 
Co.,  court  of  appeals,  4  Tex.  L.  J.  375;  Railroad  Co.  v.  Lockwood,  17  Wall. 
357. 

The  Iowa  Laws,  1866,  c.  13,  p.  121,  provide  as  follows:  '*In  the  transpor- 
tation of  persons  or  property  by  any  railroad  or  other  company,  or  by  any 
person  or  nrm  engaged  in  the  business  of  transportation  of  persons  or  prop- 
erty, no  contract,  rule,  or  regulation  should  exempt  such  railroad  or  other 
company,  person,  or  firm  from  the  full  liability  of  a  common  carrier,  which 
in  the  absence  of  any  contract,  receipt,  rule,  or  regulation  would  exist  with 
respect  to  such  persons  or  property."  The  Iowa  Code,  §  1307,  provides: 
'*  Every  railroad  company  shall  be  liable  for  all  damages  sustained  by  any 
person,  including  employees  of  the  company,  in  consequence  of  any  neglect 
of  the  agents,  or  by  any  mismanagement  of  the  engineers  or  other  employees 
of  the  corporation,  to  any  person  sustaining  such  damage,  all  contracts  to  the 
contrary  notwithstanding."  Under  these  provisions  it  has  been  held  that  a 
contract  such  as  is  therein  prohibited  is  void,  whether  it  is  with  or  without 
consideration.  Brush  v.  Sabula,  A.  &  D.  R.  Co.  43  Iowa,  554.  And  whether 
the  section  of  the  Code  above  quoted  would  be  applicable  to  a  contract  made 
in  Iowa,  but  to  be  wholly  performed  in  another  State,  quare ;  but  it  was 
held,  applicable  to  a  contract  to  transport  cattle  from  Clinton,  Iowa,  to  Chi- 
cago, on  the  ground  that  it  was  to  be  partly  performed  in  Iowa.  McDonald 
V,  Chicago  &  N.  W.  R.  Co.,  24  Iowa,  412.  And  the  fact  that  the 
statutory  provision  is  applicable  to  contracts  for  transportation  from  a  point 
within  to  a  point  without,  the  State  does  not  render  it  unconstitutional  in 
that  respect.  Hart  9.  Chicago,  etc.,  R.  Co.,  69  Iowa,  485.  It  does  not  pro- 
hibit a  company  from  providing  by  contract  that  it  shall  not  be  liable  be- 
yond the  terminus  of  its  road.    Mulligan  «.  III.  Cent.  R.  Co.  86  Iowa,  181. 

The  common-law  liability  of  a  common  carrier  attaches  to  a  carrier  of 
live-stock,  so  far  as  the  rule  is  not  inapplicable  by  reason  of  the  peculiar 
character  of  the  property.  Responsibility  for  the  carriage  of  stock  cannot, 
therefore,  be  restricted  by  contract  in  Iowa.    McCoy  n,  Keokuk,  etc.  R.  Co., 
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44  Iowa,  424.  And  a  rule  or  custom  limiting  liability  or  injury  to  all  stocky 
including  such  as  is  of  especial  value  as  being  blooded^  to  the  value  of  com' 
man  stock,  is  void.  McCane  v.  Burlington,  etc.,  R.  Co.,  52  Iowa,  600. 
This  section  of  the  Code  does  not  render  the  carrier  liable  for  loss  occurring 
by  the  act  of  the  owner.     Hart  tJ.  Chicago  &  N.  W.  R.  Co.,  69  Iowa,  485. 

In  Georgia,  a  statute  was  passed  which  provides  that  no  contract  limiting 
the  carrier^s  liability  shall  be  valid  unless  it  has  the  express  assent  of  the 
consignor.  It  has  been  held  in  construing  this  statute  that  the  contract 
might  be  by  parol.  Purcell  v.  Southern  Ex.  Co.,  84  Ga.  615;  Southern  Ex. 
Co.  V.  Barnes,  86  Ga.  582. 

South  Carolina  has  a  statute  providing  that  common  carriers  cannot  limit 
their  common-law  responsibility  by  any  notice  or  declaration  or  special  con- 
tract for  or  in  respect  of  any  goods  to  be  carried  by  thefn.  See  Piedmont 
Mfg.  Co.  «.  Columbia,  etc.,  R.  Co.,  16  Am.  &  Eng.  R.  R.  Cas.  194.  But  note 
the  South  Carolina  act  of  1882,  and  the  remarks  of  the  court  in  Waliingford 
t^.  Columbia,  etc.,  R.,  8upra^  p.  40 

In  Nebraska,  as  is  provided  by  the  oonstitution  of  that  State,  the  liability 
of  railroads  as  common  carriers  can  never  be  limited.  Hence  it  has  been 
held  that  a  railroad  company  cannot,  by  special  agreement,  divest  itself  of 
its  character  and  general  liability  as  a  common  carrier ;  in  respect,  for  in- 
stance, to  live-stock  which  it  receives  for  transportation.  Atchison,  etc.,  R. 
Co.  V.  Washborn,  5  Neb.  117. 

Notices  to  the  Carrier  of  Claim  for  Damages^ — Stipulations  in  the  contract 
of  the  carrier  that  notice  of  any  claim  for  damages  shall  be  given  within  a 
specified  time,  after  a  loss  or  injury,  or  delivery,  are  customary,  and  have 
been  construed  to  be  reasonable.  They  are  regarded  as  a  security  against 
fraud  upon  the  carrier. 

In  Dawson  v.  St.  Louis,  etc.,  li.,  76  Mo.  514,  it  was  hdd  that  a  carrier  of 
live-stock  might  limit  his  liability  by  requiring  a  demand  for  damages  to  be 
made  within  five  days  after  the  unloading  of  stock. 

In  Wabash,  etc.,  R.  v.  Black,  11  111.  App.  465,  where  a  provision  in  the 
contract  for  the  transportation  of  cattle  that,  in  consideration  of  paying  at  a 
reduced  rate,  any  claim  for  damages  should  be  made  in  writing,  sworn  to 
and  delivered  to  the  general  freight  agent  of  the  railroad  at  a  certain  place, 
within  five  days  from  the  time  the  cattle  were  unloaded,  it  was  held  reason- 
able and  binding,  and  none  the  less  so  because  plaintiff  neglected  to  read 
the  contract  before  signing  it. 

In  Sprague  v,  Missouri  Pacific  R.,  84  Eans.  847,  it  was  held  reasonable  for 
the  railroad  to  stipulate  with  the  shipper  of  horses  that  a  claim  for  damages 
shall  be  made  before  the  horses  are  mingled  with  other  stock.  See  gener- 
ally, Goggin  V.  Kansas,  etc.,  R.,  12  Eans.  426;  Rice  v.  Kansas,  etc.,  R.,  63 
Mo.  814;  St.  Louis  R.  v,  Cleary,  77  Mo.  684;  s.c,  16  Am.  &  Eng.  R.  R  Cas. 
122;  Moore  v.  Great  Northern,  etc.,  R.,  L.  R.  8  Ir.  95. 

An  owner  may  bring  his  action  against  the  carrier  for  injury  done  to  his 
animal  while  in  transit,  although  he  has  given  no  notice  to  the  carrier  of  the 
animal's  injury,  nor  offered  it  to  be  cared  for.  Evans  «.  Dunbar,  117  Mass. 
646. 

The  circumstances  of  each  case  will  play  an  important  part  in  the  judicial 
construction  upon  such  provisions.  In  Rice  9.  Kansas  Pacific  R.  68  Mo. 
814,  where  the  consignment  arrived  at  midnight,  a  verbal  notice  at  the  time, 
and  one  in  writing,  three  days  later,  were  considered  a  compliance  with  the 
contract,  where  the  stock  were  removed  to  premises  where  the  company  could 
examine  them.  In  Dunn  «.  Hannibal,  etc.,  R.,  68  Mo.  868,  the  stipulation 
that  **  claims  for  loss  and  damage  must  be  presented  in  thirty  days  from 
date  of  shipment,  in  order  to  receive  attention, '^  was  held  to  be  too  vague 
because  it  did  not  distinctly  state  that  any  right  ot  action  was  to  exist  after 
failure  to  give  the  notice. 
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In  Ormsby  v.  Union  Pacific  R.,  2  McCrary  (C.  C),  48,  where  notice  required 
that  the  claim  for  damages  be  made  before  the  stock  was  unloaded,  it  waa 
held  to  be  unreasonable  and  void  as  applied  to  an  injury  from  illness  which 
might  not  be  discovered  before  the  removal  of  the  animals  from  the  cara 
See  also  Chicago,  etc.,  R.  v.  Abels,  60  Miss.  1017. 
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V. 

Shippers'  Compress  Co, 

{Advance  Oase,  Virginia,    April  28, 1887.) 

The  defendant  railroad  company  undertook  with  others  to  supply  to  the 
Shippers'  Compress  Co.  by  a  certain  date  a  certain  number  of  bales  of  cotton 
for  shipment  to  Liverpool,  on  steamers  chartered  by  the  said  Compress  Co. 
The  cotton  was  not  delivered  until  several  days  after  the  time  agreed  upon^ 
owing  to  which  delay  the  Compress  Co.  was  compelled  to  pay  demurrage 
on  the  vessels  detained.  The  agent  of  the  railroad  company  was  given 
timely  notice  of  the  effect  of  a  failure  to  deliver  the  cotton  by  the  time 
agreed.  The  Compress  Co.  brought  suit  to  recover  the  amount  of  the  de- 
murrage  paid.   HM: 

1.  That  the  subsequent  acceptance  of  the  cotton  by  the  Compress  Co. 
was  not  a  waiver  of  the  stipulation  as  to  time,  and  that  it  was  entitled  to 
recover. 

2.  That  the  contract  made  by  the  railroad  company  was  not  uUra  vires. 

Error  to  corporation  court  of  the  city  of  Norfolk. 

Sharp  (&  Hughes  and  W.  J,  Robertson  for  Norfolk  &  "W".  R. 
Co.,  appellants. 

Starke  <&  Martin  for  appellees. 

Fauntleroy,  J. — This  is  a  writ  of  error  to  a  judgment  of  the 
corporation    court   of   the   city   of  Norfolk,  rendered  facts. 

April  29,  1886,  in  an  action  of  trespass  on  the  case,  pending  in 
the  said  court,  wherein  the  Shippers'  Compress  Co.  is  plaintiff, 
and  the  Norfolk  &  Western  R.  Co.,  and  certain  other  bodies  cor- 
porate, doing  business  as  an  association  under  the  name  of  tho 
Virofinia  &  Tennessee  Air  Line,  are  defendants. 

The  plaintiff  is  a  corporation  under  the  laws  of  Virginia,  with 
power  to  charter  steamere  and  other  vessels,  and  to  load  them  with 
cotton.  Under  this  power  it  chartered  two  steamers,  the  Liscard 
and  the  Linhope,  to  come  to  Norfolk  to  load  with  cotton  for  trans- 
portation to  Liverpool,  England.  The  chartei^party  provided 
that  the  plaintiff  should  pay  demurrage  for  every  day  s  deten- 
tion of  the  said  steamers  beyond  the  days  specified  for  their  sail- 
ing respectively.  The  Shippers'  Compress  Co.,  of  Norfolk,  Va. 
having  so  chartered  these  said  steamers  in  September,  1881,  ad- 
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vertised  to  the  shippers  or  owners  of  cotton,  botli  lopal  and  in- 
terior, in  printed  circulars,  headed,  "  Kooin  and  Offers  for  Liver- 
pool Cotton."  In  making  oflEers  for  shipping- room  upon  these 
steamers  to  any  one  in  particular,  this  blank  form  thus  headed 
would  be  filled  in  with  specifications  of  the  number  of  bales  of 
cotton,  the  rate  of  through  freight  to  Liverpool  from  the  port  of 
Norfolk,  the  day  upon  which  the  steamer  must  sail,  and  the  last 
day  allowed  for  the  cotton  proposed  to  be  shipped  to  be  in  Nor- 
folk and  aboard  the  steamer  in  time  for  her  to  sail  at  the  time  ap- 
pointed. 

The  Virginia  &  Tennessee  Air  Line,  embracing  the  Norfolk  & 
"Western  R.  Co.,  with  its  connections  stretching  far  to  the  west  and 
southwest,  with  local  agents  at  important  points  in  the  cotton 
country,  had  their  agent  at  Norfolk,  W.  T.  Payne  (appointed  by 
Mr.  Fink,  the  general  manager  of  the  Virginia,  lennessee  & 
Georgia  Air  Line  system),  who,  in  addition  to  his  other  duties, 
bad  special  charge  of  ana  conducted  the  cotton  business  of  the 
system,  as  a  specialty  separate  from  the  general  freight  business. 
In  this  capacity  th»  Shippers'  Compress  Co.  addressed  to  him 
sundry  of  these  forms,  filled  in  with  specifications,  as  follows: 

**  (3)  Room  and  Opfkes  for  Lfverfool  Cotton. 
"  W.  T.  Payne,  Esq.,  Ageut  Virginia  &  Tennessee  Air  Line,  Norfolk,  Va. — 
Dear  Sir:  We  offer  room  on  the  steam-ship  Liscard,  Bri.  nationality, 
A  1  class,  for  300  bales  of  compressed  cotton,  at  ocean  rate  26d.,  no  pri- 
mage. (1)  Ship  will  sail  on  October  6,  1881.  (2)  Cotton  must  be  in  Nor- 
folk, October,  4,  1881.     (3)  This  offer  of  room  and  rates  expires ,  18 — 

**  Respectful  I  J,  Shippers^  Compress  Company. 

**  Barton  Myers,  Pres. 
**  Norfolk,  Va.,  September  27,  1881." 

Of  these  offei*s  (of  which  the  foregoing  is  an  example  of  the 
othere  exhibited  in  the  record),  Pajne,  as  snch  agent,  formally  ao^ 
cepted  room  for  2450  bales  of  cotton  for  the  Liscard,  with  stipn- 
lation  that  it  should  be  delivered  in  Norfolk  by  the  18th  of 
October,  1881 ;  and  for  2870  bales  for  the  Linhope,  to  be  de- 
livered in  Norfolk,  October  19,  1881 ;  the  said  times  for  delivery 
having  having  been  so  agreed,  altered,  and  adjusted  by  the  con- 
tracts of  acceptances  aforesaid.  A  large  amount  of  the  said  cotton 
so  contracted  to  be  delivered  by  Payne,  agent,  to  wit,  15G0  bales, 
were  delivered  for  the  Liscard,  after  the  18th  of  October,  and 
1127  for  the  Linhope  after  the  19th  October,  1S8L  In  con- 
sequence of  this  delay,  the  steamers  were  detained  at  a  cost  in 
demurrage  of  $334  for  the  Liscard,  and  $889  for  the  Linhope, 
which  amounts  for  demurrage  were  paid  by  the  Shippers'  Com- 
press Co.;  and  which,  with  interest  from  the  time  of  paj'ment, 
measure  the  actual  loss  sustained  by  .the  said  compress  company  by 
reason  of  the  failure  of  the  said  Virginia  &  Tennessee  Air  Line  to 
deliver  the  cotton  at  the  times  agreed  on. 
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Finding  that  the  cotton  was  being  delivered  slowly,  and  finding 
that  it  would  not  arrive  in  due  time,  Myera,  president  of  the  com- 
press company,  frequently  saw  Payne,  agent,  and  urged  him  to 
get  the  cotton  to  Norfolk,  telling  him  that  the  steamships  would 
be  on  demurrage  for  detention  after  the  days  appointed  for  their 
sailing;  and  on  the  17th  of  October,  1881,  he  addressed  to  Payne 
a  letter  stating  that  he  would  be  required  to  indemnify  the  com- 
com press  company  from  whatever  loss  might  arise  from  the  delay, 
and  giving  the  demurrage  per  day  on  each  vessel ;  which  letter  he 
sent  to  him  by  his  clerk,  and  on  that  day  Payne  sent  the  follow- 
ing telegrams : 

"Norfolk,  Va.,  October  17,  1881. 

**To  J.  R.  Ogden,  G.  F.  A,,  Knoxville,  Tenn  :  Parties  have  given  us  no- 
tice that  we  must  pay  one  hundred  and  fifty  dollars  per  day  demurrage  for 
steamers  waiting  for  our  cotton  engaged  to  be  here  at  our  stated  time. 

**  W.  T.  Payne,  Agent." 

**B.  Hughes,  Agent,  Memphis,  Tenn.,  October  17,  '81:  If  Liscard  is  not 
in  time,  we  have  notice  of  one  hundred  and  fifty  dollars  per  day  demurrage 
until  it  arrives.  Parties  cannot  get  cotton  to  take  its  place  at  this  late  day. 
We  must  stop  the  business,  if  we  propose  to  do  it  in  this  way.  Better  hurry 
cotton  along.  ^  W.  T.  Payne,  Agent." 

This  last  telegram  alludes  to  the  endeavor  of  the  compress  com- 
pany to  procure  local  cotton  to  take  the  place  of  that  delayed,  but 
which  they  could  not  do,  if  at  all  possible,  escept  at  a  cost  much 
greater  than  the  demurrage;  and,  if  the  ships  had  sailed  without 
the  cotton,  the  loss,  *'dead  freight,"  would  have  been  $4873.60, 
nearly  three  times  as  much  as  the  demurrage. 

After  demand  for  indemnity  for  this  demurrage  which  had  been 
paid  by  the  compress  company  for  the  detention  of  the  steamers 
as  aforesaid,  and  much  negotiation  to  effect  an  equitable  settle- 
ment of  its  claim,  the  said  Air  Line  and  its  agent,  Payne,  failing 
to  pa^  this  action  was  brought  against  all  the  associated  companies 
and  connections  forming  the  Air  Line,  and,  the  whole  matter  of 
law  and  fact  being  referred  to  the  court,  a  jury  being  waived,  the 
court  rendered  judgment  for  the  plaintiff  against  the  appellant, 
which  was  the  only  one  of  the  three  railroad  companies  composing 
the  Air  Line  on  whom  process  had  been  served. 

From  this  judgment  the  Norfolk  &  Western  R.  Co.  appeals, 
and  assigns  error:  "(1)  That  it  ignores  the  true  nature  of  the  cot- 
ton business,"  and  that  there  was  no  contract  between  the  compress 
company  and  Payne,  as  agent  of  the  Air  Line;  and  (2)  that,  if 
there  was  a  contract,  the  compress  company  can  recover  no  dam- 
ages, as  it  received  the  delayed  cotton  after  the  times  agreed  on, 
and  by  so  doing  waived  its  claims  for  damages;  and,  besides  these 
assignments  of  error  in  the  petition  for  a  writ  of  error,  the  counsel 
for  appellant  have  urged,  in  their  oral  argument  at  bar,  that  the 
contract  was  vltra  vires  and  void. 

We  have  stated  the  facts  of  the  case  as  presented  by  the  record 
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at  length,  and  in  tlieir  due  order,  because  we  think  that  the  mere 
statement  of  these  facts  shows  plainly  that  the  judgment  of  the  cor- 
THE  coHTRACT  poratiou  couvt  of  Norfolk  is  correct,  and  must  be  af- 
cossiDKBM).  firmed.  They  show  all  the  elements  of  a  contract  ex- 
pressly entered  into  between  the  Shippers'  Compress  Company, 
on  the  one  hand,  and  the  associated  or  connected  railroad 
companies  composing  the  Air  Line,  through  Payne,  their  agent, 
on  the  other;  the  oflfer  of  the  Shippere'  Compress  Company 
to  Payne,  their  agent,  as  their  agent  to  carry  so  many  hales  of  cot- 
ton by  certain  chartered  vessels  from  Norfolk  to  Livevpool,  at  a 
certain  rate, — the  offer  stipulated  the  times,  as  a  most  important 
and  essential  condition  of  the  engagemeat,  when  the  cotton  must 
be  in  Norfolk ;  and  the  acceptance  of  Payne  as  agent,  of  the  said 
offer,  to  the  extent  of  5320  bales,  unconditionally,  and  without 
qualification.  There  is  no  dispute  as  to  the  tern)s,  or  as  to  the 
offers  and  acceptances ;  and,  if  there  were  conflict  in  the  evidence 
certified,  that  of  the  appellant  conflicting  would  be  disregarded 
by  this  court.  The  evidence  shows  that  Payne,  as  agent  of  the 
railroad  companies  composing  the  Air  Line,  was  expressly  author- 
ized to  make,  and  had  been  in  the  constant  habit  of  making,  just 
such  contracts  for  the  carrying  of  cotton,  even  souietimes  contract- 
ing for  the  whole  capacity  of  ships  for  the  purpose,  and  that  lie 
endeavored,  as  agent  for  the  Air  Line,  to  adjust  and  settle  this 
claim.  That  he  considered  it  a  contract  binding  upon  his  princi- 
pals is  clearly  shown  by  his  repeated  and  urgent  telegrams  to  his 
and  the  Air  Line's  interior  a£:ents  at  the  time,  in  regard  to  the 
hurrying  up  and  delivery  of  this  cotton  according  to  their  engage- 
ment, and  their  responsibility  for  failure  or  delay. 

The  record  shows,and  it  is  not  denied,  that  the  appellant  was  a 
member  of  both  the  Virginia  &  Teimessee  Air  Line  and  its  suc- 
patke  'was  cessor,'the  Virginia,  Tennessee  &  Georgia  Aii*  Line. 
AaKUT  FOB  DE-  Thc  offci'S  madc  to  Pavne  were  distinctly  addressed  to 
him  as  "  agent  of  the  Virginia  &  Tennessee  Air  Line," 
made  out  on  blank  forms,  gotten  up  and  used  by  him  in  his  busi- 
ness as  such ;  and  his  acceptances  were  signed  by  him  as  such  agent. 
All  of  the  transactions  of  the  compress  company  with  him  were  as 
such  agent,  and  he  was  appointed  by  Mr.  Fink,  the  general  manager 
of  the  Air  Line,  as  their  agent  specially  for  this  business, — the  cot- 
ton business  over  this  Air  Line;  and  all  persons  dealt  with  him, 
and  knew  him,  only  as  agent  for  the  Air  Line. 

So  far  as  the  contracts  sued  on  are  concerned,  the  Shippers'  Com- 
press Company  had  nothing  to  do  with  the  interior  ship- 

OWJCERS  OF  COT-     ^  r    *.!  li.  J*  J  *.  1  1  xl  ' 

TON  HOT  CON-  pers  01  the  cotton,  did  not  know  who  they  were,  or  any- 
thing about  them,  or  where  the  cotton  was  to  come 
from  which  Payne  as  agent  for  the  Air  Line,  contracted  to  deliver 
at  a  fixed  time,  and  then  telegraphed  to  his  interior  agents  to  pro- 
cure and  send  on  for  delivery.     The  ownera  or  shippers  of  tiie 
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cotton  bad  nothing  to  do  with  the  contracts,  and  never  at  any 
time,  or  in  any  way,  agreed  to  deliver  any  of  this  cotton  to  the 
compress  company,  and  are  in  no  way  liable  to  that  company  for 
the  breach  of  a  contract  which  they  did  not  make,  or  authorize 
Payne  to  make  for  them. 

Payne  was  the  agent  of  the  associated  companies  composing  the 
Air  Line,  appointed  by  them  expressly  for  the  special  business  of 
making  the  contracts  sued  on,  and  judgment  was,  under 
Code  1873,  c.  167,  §  50,  properly  rendered  against  one  „ 

COMPRKSB    COM 

defendant,  the  others  not  being  served  witli  process,  pany  did  not 
The  record  shows  that  the  appellee  was  careful,  to  an  damIoes  by  rb- 
extraordinary  degree,  to  lessen  the  damages  which  the 
appellant,  by  its  breach  of  contract,  had  caused,  and  for 
which  it  was  liable;  while  it  had  the  right  to  permit  the  steamers 
to  sail  on  the  appointed  days  without  the  cotton,  and  hold  the 
Air  Line  for  $4873.60  "  dead  freight,"  it  yet,  after  endeavoring 
in  vain  to  obtain  local  cotton  to  supply  the  derelict  cotton,  detained 
the  steamship  for  a  few  days  on  demurrage,  until  the  appellant 
could  get  the  cotton  and  deliver  it,  and  by  so  doing  saved  the  ap- 
pellant over  $3000.  Allowing  a  party  to  complete  a  contract  is 
no  waiver  of  a  riofht  or  claim  to  damao:es  for  loss  incurred  and 
actually  paid,  caused  by  his  failure  to  complete  it  at  the  time  agreed 
on.  Phillips  &  C.  Const.  Co.  v.  Seymour,  91  U.  S.  646,  651. 
Payne  knew  that  his  cotton  was  behind-hand,  and  that  the  steam- 
ers were  on  demurrage,  waiting  for  it.  He  did  not  tell  the  com- 
press company  to  send  the  ships  off  without  it ;  but,  on  the  con- 
trary, telegraphed  time  and  time  again  to  his  local  interior  agents, 
hurrying  up  the  cotton,  and  telling  them  that  he  was  notifiea  that 
he  must  pay  demurrage.  On  October  17th  (three  days  before 
demurrage  began),  Myera^  president,  wrote  to  Payne,  agent,  that 
he  would  have  to  pay  demurrage,  and  giving  to  him  the  amount 
per  day  for  each  vessel ;  and  Payne  showed  by  his  conduct  that  he 
deemed  it  best,  as  greatly  it  was,  for  his  principals  to  detain  the 
vessels  until  the  cotton  could  arrive  and  be  delivered  (as  was  done 
for  a  few  days),  and  thereby  lessen  the  damage  which  appellant  by 
liis  breach  of  contract  had  become  liable  to  pay. 

As  to  the  argument  urged  by  the  appellants  that  the  contract 
made  by  Payne,  agent  for  the  delivery  of  this  cotton,  was  ultra 
inresj  we  think  the  point  is  not  well  taken.  The  con- 
tract was  incident  to  and  for  the  benefit  of  their  busi-  ^SI^lo^^ 
ness  as  common  carriers,  and  it  was  but  a  part  of  a  long- 
established  and  systematic  policy  of  these  railroads  composing  the 
Air  Lines  to  induce  and  control  the  transportation  of  cotton  for 
the  interior,  west  and  southwest,  over  their  line,  for  shipment  to 
England  from  the  port  of  Norfolk.  It  was  not  a  contract  to  buy 
or  sell  cotton,  but  simply  to  deliver  a  certain  number  of  bales  of 
cotton,  at  a  specified  time,  at  Norfolk,  for  shipment  to  Liverpool 
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by  chartered  steamers  for  tliat  purpose.  It  was  not  contrary  to  or 
forbidden  by  their  charter,  and  it  was  for  the  interests  of  com- 
merce, and  in  the  line  of  tlieir  business. 

"  There  is  no  question  but  that  railroad  corporations  have,  as 
auxiliary  or  incident  to  their  main  or  authorized  business,  all  the 
powers  which  an  individual  would  have  under  the  same  circum- 
stances ;  and  the  extent  of  these  powers  is  to  be  determined,  not 
only  by  reference  to  the  express  powers  conferred  by  the  charter, 
but  also  to  the  nature,  extent,  and  necessities  and  conveniences  of 
the  business,  and  of  tlic  public."  1  Wood.  Ey.  Law.  p.  474,  §  170. 
"  There  is  no  question  but  that,  under  the  bead  of  its  implied 
powers,  a  corporation,  especially  a  railroad  corporation,  may,  in 
order  to  increase  its  business,  enter  into  many  contracts  and  under- 
takings which  are  not  strictly  within  its  express  powers,  if  they 
are  not  expressly  prohibited,  and  are  essential  to  promote  the  busi- 
ness of  the  corporations,  or  add  materially  to  the  convenience  of 
its  prosecution."  Id.  479,480.  "It  is  hardly  necessaiy  to  say 
that  a  railroad  company  has,  by  inference,  power  to  enter  into  any 
and  all  species  of  contracts  which  are  incident  to  the  purposes  for 
which  it  was  created,  and  the  business  in  which  it  is  engaged, 
except  in  so  far  as  this  power  is  expressly  or  impliedly  restricted 
by  the  terms  of  its  charter,  or  the  general  law,  the  same  as  an  in- 
dividual  might  do,  and  is  entitled  to  the  same  rights  under,  and  is 
subject  to  uie  same  liabilities  upon,  contracts  as  an  individual 
would  be."  Id.  p.  523,  §  179 ;  Pierce,  E.  R.  499-501.  "May 
contract  to  haul  certain  quantity  of  freight  per  month."  Wood. 
Ry.  Law,  p.  533,  §  182.  "  May  contract  with  connecting  lines." 
Pierce,  R.  R.  p.  508-510. 

In  the  light  of  these  authorities,  and  for  the  foregoing  reasons, 
we  are  of  opinion  to  affirm  the  judgment  of  the  corporation  court 
of  Norfolk  appealed  from,  with  costs  to  the  appellee. 

Ultra  Vires  Contracts. — See  generally,  Edwards  v.  Midland  R.  Co.,  1  Am. 
&Eng.  R.  R.  Cas.  571;  Boston  &  P.  R.  Co.  v,  N.  Y.  &  N.  E.  R.  Co.,  2  lb. 
300;  Cleveland  &  M.  R.  Co.  v,  H.  F.  Co.,  3  lb.  471;  Davis  v.  Old  Colony  R. 
Co.,  3  lb.  543;  Taylor «?.  South., «tc.,  R.  Co.,  6  lb.  602;  Branch  tJ.  Jesup,  9Ib. 
658;  Elkins  v,  C.  &  A.  R.  Co.,  9  lb.  590;  Marietta,  etc.,  R.  Co.  v.  Western 
Union  Tel.  Co.,  10  lb.  387;  Indianola  v.  Gulf,  etc.,  R.  Co.,  11  lb.  814;  Lon- 
don, etc.,  R.  Co.  «.  Gomm,  11  lb.  885;  Yorkshire  R  &  W.  Co.  v.  Msrhne, 
13  lb.  658;  Green  Bay,  etc.,  R.  Co.  «j.  Union  Steamboat  Co.,  13  lb.  658;  Met- 
ropolitan El.  R.  Co.  V,  Manhattan  R.  Co.,  15  lb.  1 ;  Dupont  v.  Northern  Pac. 
R.  Co.,  16  lb.  456;  Dumpfel  v.  Ohio,  etc.,  R.  Co.,  16  lb.  461 ;  Nashua,  etc.,  R. 
Co.  V.  Boston,  etc.,  R  Co.,  16  lb.  488;  Canada  Southern  R.  Co.  «.  Lewis,  20 
lb.  196;  Oregonian  R.  Co.  v,  Oregon  R.  &  Nav.Co.,  20  lb.  523;  Nassau 
Bank  v.  Jones,  20  lb.  637;  Atchison,  etc.,  R.  Co.  «.  Fletcher,  24  lb.  84. 
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Central  E.  and  Banking  Co.  of  Georgia 

V, 

Logan  et  al. 

{Adwmee  Case,  Georgia.    January  25,  1887.) 

Section  719^.  of  the  Georgia  Code,  it  is  provided  that  if  any  railroad  com- 
pany shall  fail  to  deliver  to  a  connecting  road  goodst  shipped  to  any  point 
over  or  beyond  such  connecting  road,  the  road  failing  to  deliver  shall  be 
guilty  of  a  conversion  of  the  goods  so  shipped,  and  the  owner  or  consignee 
may  recover  the  value  of  the  same,  with  interest,  and  not  less  tlian  10  nor 
more  than  25  per  cent  for  expenses  and  damages.  Section  719«.  provides 
that  there  shall  be  no  discrimination  by  a  railroad  company  in  its  rates  or 
tariff  of  freights  in  favor  of  any  line  or  route  connected  with  it,  as  against 
any  other  line  or  route;  nor  upon  a  part  of  its  own  line,  sought  to  be  run  in 
connection  with  any  other  route,  shall  such  company  discriminate  against 
such  connecting  line,  or  in  favor  of  the  balance  of  its  own  line,  but  shall 
have  the  same  rates  for  all,  and  shall  afford  the  usual  and  like  customary 
facilities  for  interchange  of  freight.  To  patrons  of  each  and  all  routes  and 
lines  alike,  any  refusal  of  the  same  shall  give  a  like  right  of  action  as  men- 
tioned in  section  719^.  A  railroad  company  passed  an  order  to  the  effect 
that,  after  that  date,  no  shipment  of  salt  or  other  merchandise  from  Bruns- 
wick, in  competition  with  Savannah,  would  be  received  for  local  stations  on 
its  line,  or  for  passing  over  another  road  operated  by  it  under  lease,  or  for 
points  beyond,  unless  charges  were  prepaid  and  shipments  were  delivered  at 
the  company's  warehouse  by  drays  as  local  business,  and  that  local  rates 
from  that  point  would  be  assessed,  A  firm  shipped  salt  from  Brunswick  by 
a  road  connecting  with  the  first- mentioned  road ;  tendered  it  a  large  number 
of  car-loads,  which  were  refused,  and  the  agent  of  the  road  bringing  them  in- 
quired of  the  agent  of  the  other  road  whether  the  above  order  was  still  in 
force  and  operative,  and  was  informed  that  it  was  still  in  force.  The  ship- 
per now  brings  suit  to  recover  damages  for  such  refusal.     Held: 

1.  That  there  was  no  error  in  permitting  the  plaintiffs  to  testify  that  they 
had  sustained  loss  in  their  business  by  being  compelled  to  sell  the  salt 
on  hand  at  greatly  reduced  prices  by  reason  of  the  conduct  of  the  defendant. 
Under  the  sections  of  the  Code  above  quoted  all  the  elements  of  real  or  ac- 
tual damages  which  are  admissible  in  other  actions  may  be  shown. 

2.  That  there  was  no  necessity  to  make  the  lessor  of  the  road  a  party  de- 
fendant to  the  action;  and  there  was  no  error  in  refusing  to  dismiss  the  case 
because  service  was  not  perfected  on  the  lessor  company. 

8.  There  was  no  error  in  charging  that  if  the  railroad  company  had  not 
complied  with  the  law  in  section  719».  of  the  Code,  it  was  liable  to  the  pen^ 
alty  prescribed  in  section  719^. 

4.  That  the  tender  of  the  cars  made  to  the  refusing  company  was  sufiK- 
dent. 

Fbom  Bibb. 

^on  dh  Crresham  for  plaintiff  in  error. 

JaiU  cfe  Harris  and  Depau  cfe  BarUett  contra* 

Blandfobd,  J. — Logan  &  Co.  brought  their  action  against  the 
Central  R.,  and  by  their  declaration  alleged  that  they  were  dam- 
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aged  by  the  defendant,  in  that  it  refnsed  to  receive  and  transport 
Pacts.  47  cai'-loads  of  Salt,  which  plaintiffs  had  shipped  from 

Bninswiclc,  Ga.,  to  Macon,  Ga.,  upon  the  cars  belonging  to 
the  East  Tennessee,  Virginia  &  Georgia  R.,  consigned  to  per- 
sons residing  on  the  Southwestern  R.;  the  said  East  Tennessee, 
Virginia  &  Georgia  R.  connecting  with  the  Centi-al  R.  at  Macon, 
and  having  the  same  gauge ;  but  that  the  salt  was  required  to  be 
unloaded  and  transported  in  drays  to  tlie  warehouse  of  the  Central 
R.  in  Macon,  at  great  expense  to  plaintiffs ;  that  the  Central  R. 
was  operating  the  Southwestern  R.,  and  by  an  amendment  it  was 
further  averred  that  the  Central  R.  had  leased  the  Southwesteiii 
R.  There  was  a  count  that,  by  reason  of  defendant  liaving  failed 
to  receive  salt  of  plaintiffs,  their  business  was  broken  up,  and 
that  thereby  they  sustained  great  damage.  There  was  a  general 
demurrer  to  the  sufficiency  of  the  declaration.  The  court  below 
sustained  the  demurrer,  and  dismissed  the  action.  Dn  writ  of  er- 
ror to  this  court,  at  the  February  term,  1885,  the  judgment  sus- 
taining the  demurrer,  and  dismissing  plaintiffs'  action,  was  re- 
versed, this  court  holding  the  declaration  sufficient.  See  Logan 
V.  Central  R.  Co.,  74  Ga.  684. 

1.  The  plaintiffs  were  permitted  to  testify,  over  objection  of  de- 
fendant's counsel,  that  they  had  sustained  loss  in  their  business  by 
being  compelled  to  sell  the  salt  which  his  company  had  on  hand  at 
greatly  reduced  prices,  bv  reason  of  defendant's  having  refused  to 
receive  the  cars  of  the  £ast  Tennessee,  Virginia  &  Georgia  R., 
and  requiring  transhipment  at  Macon  by  drays  to  de- 
AD5irelBLR*"5N  fondant's  warehouse.  This  is  the  first  exception,  and 
2SSSS  ""'  we  will  deal  with  it  now.  The  act  of  1874,  is  con- 
tained in  sections  7195'  and  719«  of  the  Code.  The 
fii'St  section  provides  that,  if  any  railroad  company  shall  fail  to  de- 
liver to  a  connecting  road  goods  shipped  to  any  point  over  or  be- 
yond such  connecting  road,  the  road  failing  to  deliver  shall  be 
guilty  of  a  convereion  of  the  goods  so  shipped,  and  the  owner 
or  consignee  may  recover  the  value  of  the  same,  with  interest,  and 
not  less  than  10  nor  more  than  25  per  cent  for  expenses  and  dam- 
ages. The  last  section  provides  that  there  shall  be  no  discrimina- 
tion by  a  railroad  company  in  its  rates  or  tariff  of  freights  in  favor 
of  any  line  or  route  connected  with  it,  as  against  any  other  line  or 
route;  nor  upon  a  part  of  its  own  line,  sought  to  be  run  in  con- 
nection with  any  other  route,  shall  such  company  discriminate 
against  such  connecting  line,  or  in  favor  of  the  balance  of  its  own 
line,  but  shall  have  the  same  rates  for  all,  and  shall  afford  the 
usual  and  like  customary  facilities  for  interchange  of  freights.  To 
patrons  of  each  and  all  routes  or  lines  alike,  any  refusal  of  the 
same  shall  give  a  like  right  of  action  as  mentioned  in  section  719^ 
of  this  Code.  Damages  are  presumed  under  this  last  section 
(719«),  as  in  7192^,  up  to  10  per  cent  of  the  value  of  the  property 
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which  the  raih-oad  refuses  to  receive  and  transport  when  like  facil- 
ities are  afforded  to  otlier  connecting  roads,  or  to  the  putrous  of 
other  roads,  or  e^en  of  its  own  line ;  and  beyond  10  per  cent,  and 
within  the  limit  of  25  per  cent,  all  the  elements  of  real  or  actual 
damages  which  are  admissible  in  any  action  are  admissible  in  this 
action.  The  jury  are  required,  when  the  railroad  company  has  vio- 
lated this  statute,  to  find  at  least  10  per  cent  upon  the  value  of  the 
goods  shipped,  and  may  find  25  per  cent,  and  any  testimony  which 
fihows  loss  or  damage  to  the  plaintiff  by  reason  of  the  misconduct 
or  fault  of  the  defendant  is  admissible  in  evidence  to  the  jury 
which  may  influence  their  finding  up  to  or  within  25  per  cent,  and 
in  this  case  the  jury  did  not  exceed  the  limit  of  25  per  cent ;  the 
value  of  the  salt  being  shown  to  be  ^from  five  to  seven  thousand 
dollars,  the  finding  being  $900. 

2.  When  the  plaintiffs  closed  the  introduction  of  evidence  in 
the  case,  defendant  moved  to  dismiss  the  case  because  it  appeared 
that  whatever  damage  had  been  done  was  by  the 
Southwestern  R.  Co.,  and  not  by  the  Central  R.;  not  KKcrasABT 
and  that  the  Centi*al  R.  was  alone  sued  ;  there  being  no  pabtytosuit. 
service  on  the  Southwestern  R.,  the  lessor  of  the  Cen- 
tral R.,  as  required  bylaw.  This  motion  was  overruled  by  the 
court,  and  this  is  excepted  to,  and  error  is  assigned  on  said  excep- 
tion. This  exception  and  ground  of  error  was  ruled  adversely  to 
the  plaintiff  in  error  in  the  case  of  Central  R.  v.  Whitehead,  74 
Ga.  441.  It  is  alleged  in  the  declaration,  and  proved  on  the  trial 
of  the  case,  that  the  Central  R.  was  operating  the  Southwestern 
R.,  when  the  damage  was  done.  This  being  so,  there  was  no  ne- 
cessity to  make  the  Southwestern  R.  Co.  a  party  to  the  suit. 
Whether  the  Central  R.  Co.  operated  the  Southwestern  R.,  under  a 
lease  or  otherwise,  it  was  bound  to  comply  with  the  law,  and  a 
failure  on  its  part  to  discharge  its  legal  duties  rendered  it  liable  to 
any  one  injured  therebv. 

3.  The  court  charged  the  jury,  and  every  point  therein  is  ex- 
cepted to  by  the  plaintiff  in  error.  The  main  ground  relied  on  by 
plaintiff  in  error,  is  that  there  was  error  in  the  court's  charge  that, 
if  the  railroad  company  had  not  complied  with  the  law 

as  prescribed  in  section  7198  of  the  Code,  it  was  liable  liabiutt  to 
to  the  penalty  prescribed  in  section  719q  ;  the  plaintiff  ™iBE?ni  sSS! 
in  error  insisting  that  the  right  of  action  against  a  rail-  W9  of  the  code. 
road  company  for  refusing  to  receive  goods,  and  mulct- 
ing it  in  fixed  demages  for  such  failure,  was  not  enacted  until  Sep- 
tember 28,  1883,  after  this  suit  was  brought,  and  that  no  damasfes 
could  be  recovered  but  the  actual  damages  incurred  by  the  plaintiffs 
for  the  transhipment  of  the  salt  which  had  been  tendered.  The  de- 
cision complained  of  is  in  effect  ruled  in  this  case  when  it  was  for- 
mally before  this  court  at  the  February  term,  1885.    Logan  v. 

Central  R.  Co.,  74  Ga.  684,    But,  if  it  was  not,  we  think  that^ 
80  A.  &  E.  R.  Cas.- 
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construing  sections  n9q  and  719«  toother,  the  jjrovision  in  719« 
that  any  refusal  of  the  same — that  is,  like — facilities  oflEered  to 
one  road  connected  with  it,  shall  give  a  like  right  of  action  as  that 
mentioned  in  719q.  The  right  ot  action  riven  in  719q  is  to  re- 
cover not  less  than  10  per  cent  nor  more  than  25  per  cent  for  ex- 
penses and  damages.  These  two  sections  give  a  right  of  action  for 
the  non-delivery  of  goods  to  a  connecting  road  by  a  road  intrusted 
with  their  carriage,  which  goods  are  consigned  to  a  point  or  points 
beyond  its  limits  or  terminus,  and  a  like  nght  of  action  for  refusal 
of  a  connecting  road  to  receive  the  goods,  and  in  discriminating  in 
favor  of  one  Hue  and  against  another.  These  sections  give  the 
right  of  action  to  the  plaintiffs  in  this  case ;  so  we  hold  that  there 
is  no  error  in  the  charge,  as  maintained  in  this  case  by  the  plain- 
tiff in  error. 

4.  The  next  assignment  of  error  insisted  on  by  counsel  for 
plaintiff  in  error  is  tnat  the  court  erred  in  instructing  the  jury  that 
if  the  plaintiffs  tendered  to  the  defendant  one  or  more  car-loads  of 
suFFiciEKCY  OF  8*'^,  aud  It  was  refused,  and,  when  the  47  cars  loaded 
SusdS  with  salt  arrived,  the  agent  of  the  railroad  company 
bringing  the  salt  to  Macon  inquired  of  the  agent  oi  the 
Central  whether  a  certain  order  issued  by  the  officers  and  agents  of 
the  Central  R.  Co.  on  the  12th  October,  1882,  to  the  effect 
that  after  that  date  no  shipment  of  salt  or  other  merchandise  from 
Brunswick,  in  competition  with  Savannah,  will  be  received  for 
local  stations  on  its  line,  or  passing  over  the  Southwestern  R.  Div- 
ision, or  points  beyond,  unless  charges  are  prepaid,  and  shipment? 
are  delivered  at  the  warehouse  by  drays,  as  local  business,  when 
local  tariff  rates  from  Macon  will  be  assessed  on  same,  was  still  of 
force  and  operative,  and  he  was  informed  that  said  order  was  still 
of  force,  there  then  was  no  necessity  for  further  tender  of  loss  to 
defendant.  We  think  that  there  was  no  error  in  this  charge. 
The  publication  of  the  order  by  defendant,  and  the  notification  to 
the  delivering  company  ,  that  the  order  was  still  of  force,  was  a 
waiver  of  tender  by  defendant ;  and  a  party  acting  under  such 
order  will  be  equally  protected  ks  if  he  had  made  actual  tender. 

These  are  the  main  grounds  in  the  assignment  of  error,  and  we 
need  onlv  say  that  there  does  not  appear  to  be  any  error  in  the 
other  assignments.     Judgment  affirmed. 


tende:r 

to       refusimo 

BO  AD. 


Liability  of  Carrier  for' Refusing  to  Receive  Freighti — See  Central  &  M. 
R  Co.  V.  Morris  et  al,,  28  Am.  &  Eng.  R.  R.  Cas.  60 ;  Houston,  etc.,  R.  Co.  o. 
Smith,  22  lb.  421. 
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Little  Rook  and  Foet  Smith  E.  Co. 

V. 

Hannifobd  et  aZ. 
(Advance  C(ue,  Arkansas.     June  25,  1887.) 

The  Arkansas  act  of  February  27,  1887,  provides  that  it  shall  be  UDlawfuI 
for  any  railroad  company  to  charge  and  collect  a  greater  sum  for  the  trans- 
portation of  goods  than  is  specified  in  the  bill  of  lading,  and  that  if  any  rail- 
road company  shall  refuse  to  deliver  to  the  owner  or  consignee  any  goods 
upon  the  payment  or  tender  of  the  freight  charges  due,  as  shown  by  the  bill 
of  lading,  the  company  shall  be  liable  in  damages  to  an  amount  equal  to  the 
amount  of  the  freight  charges  for  every  day  the  goods  are  held  after  payment 
or  tender  of  the  charges.   Hdd : 

1.  That  the  act  being  general  and  uniform  in  its  operation  upon  all  per- 
sons coming  within  the  class  to  which  it  applies,  it  does  not  come  within 
that  special  legislation  prohibited  by  the  Arkansas  constitution. 

2.  That  the  act  is  a  mere  police  regulation  for  the  purpose  of  preventing 
delay  in  the  delivery  of  freight,  and  in  no  way  interferes  with  or  affects  in- 
terstate commerce. 

Where  the  weight  of  the  goods  carried  is  not  specified  in  the  bill  of  lading, 
it  is  the  duty  of  the  carrier  to  weigh  the  gOQds  within  a  reasonable  time  after 
the  receipt,  and  ascertain  the  amount  of  the  charges,  according  to  the  rates 
specified  in  the  bill  of  lading ;  and  if  it  fail  to  do  so,  and  refuse  to  deliver 
the  goods,  it  will  be  subject  to  the  penalty  for  delay  imposed  by  the  act. 

Appeal  from  circuit  court,  Conway  county. 
J.  M.  Moore  for  appellant. 
Eugene  B.  Henry  for  appellees. 

Battle,  J. — On  the  ^tli  of  January,  1886,  plaintiffs,  Hanni- 
ford,  Beal  &  Wills,  purchased  of  the  Armour  Packing  Co., 
of  Kansas  City,  Mo.,  25,000  pounds  of  meat,  and  delivered  it 
to  the  Southern  Kansas  R.  Co.  which  executed  its  bill  facts. 

of  lading  therefor,  and  thereby  contracted  to  ship  and  deliver  it  to 
plaintiffs  at  Monillton,  in  this  State,  at  the  rate  of  55  cents  per 
100  pounds.  The  defendant.  Little  Rock  &  Fort  Smith  R.  Co., 
being  one  of  the  connecting  line  of  carriers,  received  the  meat  at 
one  end  of  its  line,  and  carried  it  to  Morrillton.  The  weight  of 
the  meat  was  not  specified  in  the  bill  of  lading.  In  the  way-bill 
delivered  to  the  defendant  the  weight  specified  was  33,900  pounds. 
Plaintiff  tendered  payment  of  the  freight  charges  on  25,000 
pounds,  at  the  rate  specified  in  the  bill  of  lading,  and  the  defend- 
ant demanded  freight  on  33,900  pounds,  and  for  about  four  days 
refused  to  deliver  unless  freight  on  that  amount  was  paid.  After 
a  delay  and  refusal  to  deliver  for  several  days,  plain tim  brought  an 
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action  agaiust  the  defendant  for  the  meat,  when  defendant  agreed 
to  accept  plaintiffs'  offer.  Plaintiffs  then  brought  this  action  for 
damages  to  an  amount  equal  to  the  freight  charges  tendered  for 
every  day  defendant  refused  to  deliver  the  meat  after  the  tender 
of  payment  was  made. 

This  action  was  brought  under  the  act  of  the  legislature  approved 
February  27,  1885,  which  reads  as  follows: 

"  Section  1.  Be  it  enacted  by  the  general  assembly  of  the  State 
pRovisioMs  OF  of  Arkansas,  that  it  shall  be  unlawful  for  any  railroad 
BTATUTB.  company  in  this  State,  its  officere,  agents,  or  employees, 

to  charge  and  collect,  or  to  endeavor  to  charge  and  collect,  from 
the  owner,  agent,  or  consignee  of  any  freight,  goods,  wares,  or 
merchandise  of  any  character  or  kind  whatever,  a  greater  sum  for 
transporting  said  freight,  goods,  wares,  or  merchandise  than  is 
specified  in  the  bill  of  lading. 

"  Sec.  2.  Tliat  any  railroad  company,  its  officers,  agents,  or  em- 
ployees, having  possession  of  any  goods,  wares,  and  merchandise  of 
any  kind  or  character  whatever,  shall  deliver  the  same  to  the 
owner,  his  agent  or  consignee  upon  payment  of  the  freight  charges, 
as  shown  by  the  bill  of  lading. 

"  Sec.  3.  That  any  railroad  company,  its  officers,  agents,  or  em- 
ployees, that  shall  refuse  to  deliver  to  the  owner,  agent,  or  consignee 
any  freight,  goods,  wares,  and  merchandise  of  any  kind  or  cliarac- 
ter  whatever,  upon  the  payment,  or  tender  of  payment,  of  the 
freight  charges  due,  as  shown  by  the  bill  of  lading,  the  said  com- 
pany shall  be  liable  in  damages  to  the  owner  of  said  freight,  goods, 
wares,  or  merchandise,  to  an  amount  equal  to  the  amount  of  the 
freight  charges  for  every  day  said  freight,  goods,  wares,  or  mer- 
chandise is  held  after  payment,  or  tender  of  payment,  of  the 
charges  due,  as  shown  by  the  bill  of  lading,  to  be  recovered  in  any 
court  of  competent  jurisdiction." 

This  act  being  general  and  uniform  in  its  operation  upon  all 

persons  coming  within  the  class  to  which  it  applies,  it  does  not 

come  within  that  special  legislation  prohibited  by  the  constitution  ; 

for  it  applies  to  and  embraces  all  persons  "  who  are  or 

Act    wot    spe-       ,  ^'^  .,  .••j.*^*  j- 

ciAL  LsaisL4.  who  may  come  into  certain  situations  and  circum- 
stances," and  is  "  general  and  uniform,  not  because  it 
operates  upon  every  person  in  the  State,  for  it  does  not,  but  because 
every  person  who  is  brought  within  the  relations  and  circumstances 
rovided  for  is  affected  by  the  law."  McAunich  v.  Mississippi  & 
I.  R.  Co.,  20  Iowa,  342 ;  Iowa  R.  Land  Co.  v.  Soper,  39  Iowa, 
116;  Chicago,  etc.,  R.  Co.  v,  Iowa,  94  U.  S.  163;  Ilumes  v.  Mis- 
souri Pac.  R.  Co.,  82  Mo.  221 ;  Davis  v.  State,  3  Lea,  379 ;  Cooley, 
Const.  Lim.  (5th  ed.)  481.  It  is  of  that  class  of  legislation  spec- 
ially enjoined  by  the  constitution  of  the  State  upon  the  general 
assembly  ;  for  section  10,  art.  17,  Const.,  ordains :  "  The  general 
assembly  shall  pass  laws  to  correct  abuses,  aad  prevent  discrimina- 
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tioi)  and  excessive  charts,  by  railroad,  canal,  and  turnpike  com- 
panies for  transporting  freight  and  passengers,  and  sLall  provide 
for  enforcing  such  laws  by  adequate  penalties  and  forfeitures." 
Vested  with  the  power  to  correct  abuses  by  railroad  companies, 
they  had  the  right  "  to  determine  what,  on  the  part  of  the  i*aiIroad, 
constitute  abuses,  and  to  determine  what  laws  will  correct  them,  as 
well  as  what  remedies  may  be  necessary  to  secure  the  enforcement 
of  such  laws."  In  the  exercise  of  this  power  and  right,  the  act 
under  consideration  was,  doubtless,  passed.  Houston  &  T.  C.  R. 
Co.  V.  Harry,  18  Am.  &  Eng.  R.  R.  Cas.  502. 

But  it  is  contended  that,  if  this  act  is  applicable  to  this  case,  its 
effect  is  to  regulate  the  charges  to  be  collected  on  freight  shipped 
from  distant  points  in  other  States,  and  transported  over  several 
connecting  lines  of  railroad  to  points  within  this  State, 
and  thereby  affect  interstate  commerce,  and  is  void.  It 
is  true  the  exclusive  power  to  regulate  commerce  among 
the  States  is  given  by  the  constitution  of  the  United 
States  to  Congress ;  but  the  vesting  of  this  power  in  Congress  was 
not  a  surrender  of  that  which  is  known  as  the  police  power.  That 
power  still  belongs  to  the  State.  The  power  to  regulate  commerce 
does  not,  in  all  cases,  prevent  the  States,  in  the  exercise  of  this 
power,  from  interfering  with  interstate  commerce.  In  some  cases 
it  may  be  exercised  to  the  extent  of  directly  interfering  with  com- 
merce between  the  States ;  as,  for  instance,  a  State  may  enact  sani- 
tary laws,  and,  for  the  purpose  of  self-protection,  establish  quaran- 
tine and  reasonable  inspection  regulations,  and  prevent  persons  and 
animals  having  contagious  or  infectious  diseases  from  entering  the 
State.  In  many  cases  a  State,  through  her  legislature,  in  the  ex- 
ercise of  the  police  power,  may  enact  laws  which  merely  affect  or 
influence,  but  do  not  regulate  or  control,  interstate  commerce.  As 
an  illustration,  she  may,  within  her  boundaries,  require  trains  to 
stop  at  railroad  crossings,  at  draw-bridges,  and  require  the  speed  of 
trains  to  be  reduced  when  running  through  incorporated  towns  and 
cities,  may  regulate  the  speed  of  railroad  trains,  and  may  require 
railroad  companies  to  place  guards  at  bridges  and  other  points  of 
danger,  notwithstanding  the  railroad  affected  may  run  through 
more  than  one  State,  or  connect  with  railroads  operated  in  other 
States,  and  may  be  engaged  in  transportirig  freight  from  one  State 
to  another.  Railroad  Co.  v.  Husen,  95  XL  S.  465  ;  Chicago  &  A. 
R.  Co.  V,  Pierson,  12  Am.  &  Eng.  R.  R.  Cas.  156. 

In  Munn  v.  Illinois,  94  U.  S.  113,  the  State  of  Illinois  under- 
took, by  statute,  to  regulate  warehouses  in  that  State.  The  court 
held  she  could  do  so,  in  the  exercise  of  her  police  power,  notwith- 
standing they  were  used  as  instruments  by  those  engaged  in  inter- 
state as  well  as  in  state  commerce.  The  court  said :  "  We  come 
now  to  consider  the  effect  upon  this  statute  of  the  power  of  Con- 
gress to  regulate  commerce.     It  was  very  properly  said  in  case  of 
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State  Tax  on  Eailway  Gross  Receipts,  15  Wall.  293,  that  *  it  is  not 
everything  that  affects  commerce  that  amounts  to  a  regulation  of 
it  within  the  meaning  of  the  constitution.'  The  warehouses  of 
these  plaintiffs  in  error  are  situated,  and  their  business  carried  on 
exclusively,  within  the  limits  of  the  State  of  Illinois.  They  are 
used  as  instruments  by  those  engaged  in  interstate  commerce,  but 
they  are  no  more  necessarily  a  part  of  commerce  itself  than  the 
dray  or  cart  by  which,  but  for  them,  grain  would  be  transferred 
from  one  railroad  station  to  another.  Incidently,  they  may  become 
connected  with  interstate  commerce,  but  not  necessarily  so." 

In  Railroad  Co.  v.  Fuller,  17  Wall.  667,  Mr.  Justice  Swayne,  in 
delivering  the  opinion  of  the  court,  said  :  **  The  constitution  gives 
to  Congress  the  power  to  regulate  commerce  with  foreign  nations, 
and  among  the  several  States,  and  with  the  Indian  tribes.  The 
statute  complained  of  provides  that  each  railroad  company  shall, 
in  the  month  of  September,  annually,  fix  its  rates  for  the  trans- 
portation of  passengera  and  of  freight  of  different  kinds ;  that  it 
shall  cause  a  printed  copy  of  such  rates  to  be  put  up  at  all  its  sta- 
tions and  depots,  and  cause  a  copy  to  remain  posted  during  the  year ; 
that  a  failure  to  fulfil  these  requirements,  or  the  charging  a  higher 
rate  than  is  posted,  shall  subject  the  offending  company  to  the  pay- 
ment of  the  penalty  prescribed.  In  all  other  respects  there  is  no 
other  interference.  No  otiier  constraint  is  imposed.  Except  in 
these  particulars,  the  company  may  exercise  all  its  faculties  as  it 
shall  deem  proper.  No  discrimination  is  made  between  local  and 
interstate  freights,  and  no  attempt  is  made  to  control  the  rates  that 
may  be  charged.  It  is  only  required  that  the  rates  shall  be  fixed, 
made  public,  and  honestly  adhered  to.  In  this  there  is  nothing 
unreasonable  or  onerous.  The  public  welfare  is  promoted  without 
wrong  or  injury  to  the  company.  The  statute  is  doubtless  deemed 
to  be  called  for  by  the  interests  of  the  community  to  be  affected  by 
it,  and  it  rests  upon  a  solid  foundation  of  reason  and  justice.  It  is 
not,  in  the  sense  of  the  constitution,  in  anywise  a  regulation  of 
commerce.  It  is  a  police  regulation  and  as  such  forms  '  a  portion 
of  the  immense  mass  of  legislation  which  embraces  everything 
within  the  territory  of  a  State  not  surrended  to  the  general  gov- 
ernment, all  which  can  be  most  advantageously  exercised  by  the 
States  themselves.' " 

The  act  in  question  does  not  undertake  to  regulate  commerce 
between  States.  It  imposes  no  restriction  upon  the  introduction 
or  the  transportation  of  any  article  of  commerce  whatever.  It  does 
not  undertake  to  regulate  the  charges  for  transportation,  but  sim- 
ply undertakes  to  enforce  the  prompt  delivery  of  all  freight,  goods, 
wares,  and  merchandise  of  every  character,  upon  arrival  at  its 
place  of  destination  in  this  State,  and  nowhere  else,  upon  tlie  pay- 
ment, or  tender  of  payment,  of  the  freight  charges  due,  as  shown 
by  the  bill  of  lading.     It  does  not  go  to  the  extent  of  the  statute 
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considered  in  E.  Co.  v.  Fuller,  supra.  In  that  case  the  statute 
aublected  the  railroad  company  to  a  penalty  for  the  charging  of  a 
higher  rate  than  was  posted.  We  cannot  see  how  it  can  interfere 
with  or  affect  interstate  commerce,  and  think  it  is  constitutional 
and  valid. 

It  is  contended  that  appellant  is  not  liable  in  damages,  under  the 
act,  because  the  bill  of  lading  fails  to  give  the  weight  of  the  mekt. 
The  object  of  the  act  is  to  (jouipel  railroad  companies 
to  deliver  freight,  after  arrival,  upon  payment,  or  ten-  duty  to  wmoh 
der  of  payment,  of  charges.  Because  the  weight  of  taw  chabobs. 
the  meat  was  not  stated  in  the  bill  of  lading,  the  appel- 
lant was  not  relieved  of  the  duty  to  deliver  promptly,  upon  pay- 
ment, or  tender  of  payment,  of  the  freight  charges.  It  was  its 
duty  to  have  weighed  the  meat  without  unreasonable  delay.  That 
was  the  only  way  in  which  the  amount  of  the  freight  could  have 
been  ascertained.  The  sum  to  be  paid  for  transportation  w^as  suffi- 
ciently specified  in  the  bill  of  lading  to  enable  all  parties  to  ascer- 
tain what  the  freight  charges  were.  This  is  the  only  object  of  the 
act  in  requiring  the  amount  to  be  paid  to  be  specified  in  the  bill  of 
lading.  The  sum  to  be  paid  was  therefore  sufficiently  specified  in 
the  bill  of  lading  to  accomplish  the  object  of  the  act  in  that  respect, 
and  to  render  appellant  liable  in  damages  for  failure  to  deliver 
upon  the  payment,  or  tender  of  payment,  of  the  amount  due  for 
transportation. 

We  find  no  error  in  the  instructions  of  the  trial  court  prejudi- 
cial to  appellant.  All  questions  of  fact  were  fairly  submitted  to 
the  jury.  There  was  evidence  to  sustain  the  verdict.  Judgment 
affirmed. 

Proper  Police  Regulations  are  Not  Regulations  of  Interstate  Confinfierce* — 
See  Stone  «.  New  Orleans,  etc.,  R.  Co.  23  Am.  &  Eng.  R.   R.  Cas.  606; 
Chicago,  etc.,  R.  Co.  v.  Pierson,  12  Am.  &  Eng.  R.  R.  Cas.  156;  Chicago 
etc.,  R.  Co.  V.  People,  13  lb.  42:  States.  Baltimore,  etc.,  R.  Co.,  18  lb.  466; 
Fargo  «.  Auditor  Qenl.,  22  lb.  216. 


£a>  parte  Koehleb,  Receiver,  etc 

{Circuit  Court,  D.   Oregon.    April  4,  1887.) 

The  transportation  of  property  from  one  State  to  another  is  interstate  com- 
merce, whether  the  carriers  engaged  in  moving  it,  or  the  vehicles  on  which 
it  is  borne,  cross  the  line  of  the  State  or  not. 

The  Interstate  Commerce  Act  does  not  include  or  apply  to  all  carriers  en- 
gaged in  interstate  commerce,  but  only  such  as  use  a  railway,  or  a  railway  and 
water-craft,  "under  common  control,  management,  or  arrangement  for  a 
continuous  carriage  or  shipment"  of  property  from  one  State  to  another;  nor 
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does  it  apply  to  the  carriage  of  property  by  rail  wholly  within  the  State, 
althoi^^h  shipped  from  or  destined  to  a  place  without  the  State,  so  that  such 
place  is  not  in  a  foreign  country. 

The  Oregon  Railway  and  KavlKation  Co.  carries  certain  kinds  of  goods 
on  its  steamers  forth  and  back  between  Portland  and  San  Francisco  at 
special  and  reduced  rates.  The  Oregon  &  California  Railway,  under  the 
management  of  the  petitioner,  carries  the  same  kinds  of  goods  forth  and  back 
between  Portland  and  Ashland,  and  way-stations  in  Oregon,  at  special  and 
reduced  rates.  The  Oregon  Pacific  R.  Co.  carries  the  same  kind  of  goods 
forth  and  back  between  certain  points  on  the  line  of  the  Oregon  &  California 
road  and  San  Francisco  via  its  railway  from  Albany  to  Taquina  bay,  and 
thence  by  steamer,  at  reduced  rates,  and  thereby  competes  with  the  Oregon 
&  California  Railway  and  the  Oregon  Railway  &  Navigation  Co.  for  business 
between  said  points  and  Saa  Francisco.  The  Oregon  Railway  &  Navigation 
Co.  and  the  receiver  of  the  Oregon  &  California  Railway  act  independently, 
though  concurrently,  in  making  these  reduced  rates,  but  no  through  bill  of 
lading  or  freight  receipt  is  given,  nor  is  either  interested  in  or  liable  for  the 
carriage  of  the  goods  beyond  its  own  line  of  transportation.  Heldy  that  the 
Oregon  &  California  road  and  the  steamers  of  the  Oregon  Railway  &  Naviga- 
tion Co.  in  the  carriage  of  the  goods  in  question  are  not  *^  used  under  common 
control,  management,  or  arrangement  for  a  continuous  carriage  or  shipment" 
thereof  to  and  from  San  Francisco,  within  the  intent  and  meaning  of  the  act, 
and  that  the  carriage  and  handling  of  said  goods,  so  far  as  the  receiver  is 
concerned,  is  performed  wholly  within  the  State,  and  therefore  specially  ex- 
empted by  the  terms  of  the  act  from  its  operation,  provided  the  same  are  not 
directly  shipped  to  or  from  a  foreign  country. 

Petition  for  instruction  under  the  Interstate  Commerce  Act. 
John  W.  WhaUey  for  petitioner. 

Deady,  J. — The  road  of  the  Oregon  &  California  R,  Co.  is  400 
miles  in  length,  and  lies  wholly  within  this  State,  between  Portland 
QuranoK  ft^d  Ashland,  near  the  southern  boundary  thereof.     It 

STATED.  jg  operated  at  present  by  a  receiver  of  this  court  here- 

tofore appointed  on  the  application  of  the  plaintiff,  in  the  pending 
suit  of  Harrison  v.  Oregron  &  C.  K.  Co.,  to  enforce  tlie  lien  of  a 
mortgage  thereon.  On  March  30, 1887,  the  receiver,  Mr.  Richard 
Koehler,  filed  a  petition  in  this  court,  asking  for  instruction  whether 
the  Oregon  and  California  road  is  within  the  purview  of  the  Inter- 
state Commerce  Act  lately  passed  by  Congress,  when  engaged  in 
carrying  freight  destined  to  or  coming  from  a  point  or  place  with- 
out the  State,  under  the  circumstances  herein  stated. 

It  appears  from  tlie  petition  that  the  receiver,  acting  under  the 
instruction  of  this  court  heretofore  given  {Exparte  Koehler,  25 
Fed.  Rep.  73),  has  been  and  now  is  carrying  wheat  and  otlier 
agricultural  products  of  the  State,  destined  to  San  Francisco,  from 
Facts.  certain  points  along  the  line  of  the  Oregon  &  California 

road  where  there  is  competition  with  the  Oregon  Pacific  R.  Co.,  at 
special  and  lower  rates  than  if  destined  for  Portland  only ;  that  such 
products  are  taken  from  Portland  to  San  Francisco,  at  a  special 
rate,  on  the  steamers  of  the  Oregon  Railway  &  Navigation  Co. ; 
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that  said  steamers  also  carry  goods  at  special  rates  on  their  return 
trips  from  San  Francisco  to  Portland,  destined  to  the  points  afore- 
said along  the  line  of  the  Oregon  &  California  road,  consisting  of 
the  products  of  California,  China,  and  Hawaiian  Islands,  and  the 
Central  and  South  American  states,  which  goods  are  carried  from 
Portland,  on  the  Oregon  &  California  road,  to  the  places  of  their 
destination  at  special  and  lower  rates  than  those  charged  for  goods 
shipped  from  Portland  for  other  and  non-competing  points  on  said 
road ;  that  the  Oregon  Pacific  E.  Co.  is  operating  a  line  of  railway 
from  Albany  to  Taquina  bay,  Oregon,  in  conjunction  with  a  line 
of  steamera  between  the  latter  place  and  San  Francisco,  and  is 
avoWedly  carrying  and  offering  to  carry  freight  to  and  from  San 
Francisco,  and  portions  of  the  country  traversed  by  the  road  of  the 
Oregon  &  California  Co.,  at  cost,  and  that,  unless  the  receiver  is 
allowed  to  make  a  special  rate  for  freight  between  the  points  on 
the  Oregon  &  California  road  subject  to  this  competition  and  San 
Francisco,  said  road  will  not  be  able  to  retain  its  snare  of  this  busi- 
ness ;  and  that,  although  the  Oregon  Railway  &  Navigation  Co. 
and  the  receiver  of  the  Oregon  &  California  road,  in  making  special 
rates  as  aforesaid,  purpose  to  obtain,  each  for  itself,  the  carriage  of 
goods  which  otherwise  they  might  lose,  yet  there  is  no  agreement 
or  guaranty  between  them  on  the  subject,  nor  is  such  freight  ever 
shipped  on  a  through  bill  of  lading,  or  the  one  party  in  any  way 
liable  for  the  default  or  miscarriage  of  the  other  in  respect  thereto, 
but  each  for  itself  carries  the  same  over  its  own  route, — it  being 
represented  to  and  understood  by  the  shippers  that,  if  they  send 
snch  goods  by  these  lines  of  transportation,  they  will  be  carried 
over  each  at  a  certain  reduced  rate ;  and  that  the  Oregon  &  Cali- 
fornia road  and  the  Oregon  Railway  &  Navigation  steamere  "  are 
not  under  any  '  common  control,  management,  or  arrangement  for  a 
continuous  carriage  or  shipment,'  in  any  manner,"  unless  the  facts 
herein  stated  make  them  so,  and  on  this  point  the  receiver  praya 
the  advice  and  direction  of  the  court. 

The  first  section  of  the  act  reads  as  follows: 

"  That  the  provisions  of  this  act  shall  apply  to  any  common  car* 
rier  or  carriers  engaged  in  the  transportation  of  passengers  or 
property  wholly  hy  railroad^  or  partly  by  railroad  and 
partly  by  water  when  both  are  used^  uvder  a  common  SSeSatkact! 
control  J  management^  or  arrangem^ent^for  a  continuous 
carriage  or  shipment^  from  one  State  or  Territory  of  the  United 
States,  or  the  District  of  Columbia,  to  any  other  State  or  Territory 
of  the  United  States,  or  the  District  of  Columbia,  or  from  any 
place  in  the  United  States  to  an  adjacent  foreign  country,  or  from 
any  place  in  the  United  States,  through  a  foreign  country,  to  any 
other  place  in  the  United  States,  and  also  to  the  transportation  in 
like  manner  of  property  shipped  from  any  place  in  the  United 
States  to  a  foreign  country,  and  carried  from  such  place  to  a  port 
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of  transhipment,  or  shipped  from  a  foreign  country  to  any  place  in 
the  United  States,  and  carried  to  such  place  from  a  port  of  entry 
either  in  the  United  States  or  an  adjacent  foreign  country :  pro- 
vided, however,  that  the  provisions  of  this  act  shall  not  apply  to 
the  transportation  of  passengers  or  property^  or  to  the  receiving^ 
delivering^  storage^  or  Iiandling  of  property^  wholly  vnthin  one 
State,  ami  not  snipped  to  or  from  a  foreign  country  fr&ra  or  to 
any  State  or  Territory  as  aforesaid.  The  term  ^  raih-oad,'  as  used 
in  this  act,  shall  inclnde  all  bridges  and  ferries  used  or  operated  in 
connection  with  any  raih*oad,  and  also  all  the  road  in  use  by  any 
corporation  operating  a  railroad,  whether  owned  or  operated  under 
a  contract,  agreement,  or  lease;  and  the  term  '  transportation'  shall 
include  all  instrumentalities  of  shipment  or  carriage.  All  charges 
made  for  any  service  rendered  or  to  be  rendered  in  the  transpor- 
tation of  passengers  or  property  as  aforesaid,  or  in  connection 
therewitli,  or  for  the  receiving,  delivering,  storage,  or  handling  of 
such  property,  shall  be  reasonable  and  just;  and  every  unjust  and 
unreasonable  charge  for  such  service  is  prohibited  and  declared  to 
be  unlawful." 

There  is  no  doubt  this  railway  and  these  steamers  are  engaged  in 
_  interstate  commerce  in  the  carriage  of  these  goods  under 

SAMB— vv  HO  ARX  '« 

suBjBCT  TO  mo-  the  circumstances  stated.  Any  carriage  of  goods 
viso  8.  which  crosses  a  State  line  is  intei-state  commerce  ;  and 

the  fact  that  transportation  from  one  State  to  another  is  accom- 
plished in  whole  or  in  part  through  the  agency  of  independent  and 
imrelated  carriers  up  to  and  from  the  State  line,  does  not  affect  the 
character  of  the  transaction  in  this  respect.  For,  whenever  an 
article  destined  to  a  place  without  the  State  is  shipped  or  started 
therefor,  it  becomes  the  subject  of  interstate  commerce,  and  the 
carriers  employed  in  the  transportation  thereof,  although  neither 
of  them  may  pass  from  one  State  to  the  other,  are  subject,  as  in- 
struments of  such  commerce,  to  national  legislation  and  control. 
Tlie  Daniel  Ball,  10  Wall.  564;  Hall  v.  De  Cuir,  95  U.  S.  485; 
Wabash,  etc.,  R.  Co.  v.  Illinois,  118  U.  S.  5Y2;  s.c,  26  Am.  & 
Eng.  R.  R.  Cas.  1 ;  Ex  parte  Koehler,  25  Fed.  Rep.  76 ;  s.c.,  21 
Am.  &  Enff.  R.  R.  Cas.  52. 

But  the  Interstate  Commerce  Act  does  not  include  or  apply  to  all 

the  instrumentalities  or  agencies  used  or  engaged  in 

TioN  WITH  WA-  interstate  commerce.     It  does  not  include  any  water- 
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craft  unless  it  is  used  in  connection  with  a  railway, 
"under  a  common  control,  management,  or  arrangement,  for  a 
continuous  carriage  or  shipment"  from  one  State  or  Territory  of 
the  United  States  to  another,  or  to  or  from  such  State  or  Territoiy 
from  or  to  a  foreign  country.  Nor  does  it  include  the  carriage  or 
handling  of  property,  by  rail  or  otherwise,  when  such  carriage  and 
handling  is  performed  wholly  within  a  State,  unless  the  same  is 
directly  shipped  to  or  from  a  foreign  country  from  or  to  such  State. 
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The  mere  fact  that  a  railway  wholly  within  a  State  and  a  vessel 
rnnning  between  said  State  and  another  meet  at  a  point  within  the 
railway  State,  and  thus  form  a  continuous  line  of  transportation 
between  the  two  States,  by  the  one  taking  up  the  goods  delivered 
by  the  other  at  its  terminus,  and  carrying  them  thence  to  their 
destination,  does  not  bring  the  carriers  who  so  use  the  railway  and 
steamer  within  the  act.  So  long  as  the  railway  and  steamer  are 
each  operated  under  a  sepamte  and  distinct  control,  making  its  own 
rates,  and  only  liable  for  the  carriage  and  safe  delivery  of  the 
goods  at  the  end  of  it6  «>wn  route,  the  act  does  not  apply  to  the 
transaction.  To  make  these  carriers  subject  to  the  act,  the  railway 
and  vessel  must,  as  therein  provided,  be  operated  or  used  under  a 
*'  common  control," — a  control  to  which  each  i|  alike  subject,  and 
by  which  rates  are  prescribed  and  bills  of  lading  given  for  the  car- 
riage of  goods  over  both  routes  as  one. 

On  this  apparently  plain  exposition  of  the  act,  the  railway  of  the 
Oregon  &  California  Co.  and  the  steamers  of  the  Oregon  Kailway 
&  Navigation  Co.  are  not  "used  under  a  common  con- 
trol, management,  or  arrangement"  in  this  respect,  and  25S?u"cop!wr 
therefore  are  not  subject  to  the  act,  although  en-  ji^^cttothk 
gaged  in  intestate  commerce.  Each  carrier  makes  its 
own  rate,  and  undertakes  for  the  carriage  and  delivery  of  goods 
not  otherwise  than  over  its  own  route.  The  fact  that  both  are  iui 
terested  in  maintaining  the  traffic  between  Oregon  and  California 
over  this  route  and  by  this  means,  so  as  to  secure  it  against  the 
competition  of  the  Oregon  Pacific,  is  not  material.  Each  is  at 
liberty,  as  far  as  the  other  is  concerned,  to  raise  or  further  reduce 
its  rates  to-morrow  if  the  exigencies  of  the  traffic  permit  or  require 
it.  The  present  rate  is  not  the  result  of  any  "  arrangement"  be- 
tween the  two  carriers  "  for  a  continous  carriage  or  shipment" 
from  Oregon  to  San  Francisco,  and  vice  versa^  but  only  an  inde- 
pendent, though  concurrent,  reduction  of  rates  by  each  over  its  own 
route,  for  the  purpose  of  retaining  the  traffic  thereon  against  the 
competition  of  a  rival  route. 

The  questions  involved  in  this  inquiry  arise  on  the  first  section 
of  the  act.  Taking  its  several  clauses  together,  my  impression  is 
that  no  carrier  is  within  its  operation  unless  he  is  engaged  in  in- 
terstate commerce  by  means  of  a  railway  or  railway  and  water-craft 
under  one  "contl'ol,  management,  or  arrangement,"  and  that  by 
such  means  or  instrumentalities  he  does  actually  and  continuously 
carry  goods  from  within  to  without  the  State,  or  from  without  to 
within  the  same.  He  may  form  a  link  in  a  line  of  interstate  com- 
merce ;  but,  if  his  relation  to  such  commerce  or  interest  in  or  lia- 
bility for  the  carriage  thereof  does  not  extend  beyond  the  line  of 
the  State,  he  is  not  within  the  act. 

The  receiver  is  therefore  instructed  that  he  is  at  liberty,  so  far 
as  the  act  is  concerned,  to  make  special  rates  for  the  carriage  of 
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goods  from  or  to  points  on  the  line  of  his  road  for  the  purpose  of 
obtaining  or  retaining  business  therefor  against  other  carriers  com- 
peting for  the  same.  Bnt  this  direction  does  not  apply  to  goods 
shipped  directly,  to  or  from  a  foreign  country  over  the  line  of  the 
Oregon  &  California  road. 

What  it  Interstate  Commerce.— See  Wabash,  etc.,  R.  Co.  e.  People,  26 
Am.  &  Eng.  R.  R.  Cas.  1;  Bx  parts  Eoehler,  21  lb.  52;  Ex  parte  Richard 
Eoehler,  29  lb.  44. 


BOTHSCHILD 
V. 

Wabash,  St.  Louis  and  Pacifio  R.  Co. 

(Adf>ance  Case,  Mi$$our%.    May  16,  1887.) 

The  plaintiff  brought  an  action  against  the  defendant,  a  railroad  company, 
to  recover  back  freight  paid  in  excess  of  that  charged  to  other  shippers. 
The  evidence  showed  that  the  favored  parties  were  extensive  shippers  of  cat- 
tle over  the  same  route  as  that  used  by  plaintiff,  and  that  they  made  an 
arrangement  at  the  end  of  the  route,  the  point  of  destination,  with  three 
trunk  lines,  to  even  up  the  live- stock  tonnage  between  these  lines,  tho 
'^eveners^*  beins  required  to  make  special  purchases  and  shipments  when 
necessary  to  maintain  the  agreed  division  of  business,  whether  the  market 
justified  it  or  not ;  they  to  receive  commissions  on  all  the  stock  shipped  by 
them,  or  other  persons,  over  these  roads.  This  contract  was  in  operation 
when  plaintiff  sliipped  his  stock.  Sdd,  that  in  the  absence  of  any  evidence 
that  defendants  were  parties  to  the  arrangement  with  the  ^'evenera/'  plaintiff 
cannot  recover. 

Appeal  from  St.  Lonis  court  of  appeals. 
Patrick  dk  Henry  and  C.  H.  Krum  for  appellant. 
W.  H,  Blod^ett  for  respondent. 

Black,  J. — This  suit  was  commenced  against  both  the  Wabash 
B.  Co.  and  the  Wabash,  St.  Louis  &  Pacific  Co.,  but  dismissed  as 
to  the  former.  The  petition,  in  substance,  states  tliAt  the  defend- 
ant is  a  common  carrier;  that  between  August  1,  1877,  and  Janu- 
PACT8,  ary,  1878,   the  plaintiff  shipped   by  tlie   defendant's 

road,  from  East  St.  Louis  to  Jersey  City,  247  car-loads  of  cattle, 
and  was  required  to  pay  the  defendant  therefor  $130  per  car;  that 
Nelson  Morris,  Samuel  W.  Allerton,  and  Timothy  Eastman  were, 
at  the  same  time,  shippers  of  cattle  over  the  defendant's  road  from 
the  same  point  to  the  same  point;  that,  by  virtue  of  a  secret  ar- 
rangement, the  defendant  agreed  with  these  three  persons  to  and 
did  ship  their  cattle  at  a  much  cheaper  rate  ;  that  the  amount  to 
be  paid  by  them  was  dependent  upon  an  accounting ;  and  that  they 
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only  paid  $60  per  car-load  ;  and,  because  of  the  unjust  discrimina- 
tion, plaintiff  asks  judgment  for  $16,800. 

On  the  trial  it  was  stipulated  that  prior  to  1879  the  St.  Louis, 
Kansas  City  &  Northern  K.  Co.  was  a  corporation  under  the  laws 
of  this  State,  owning  and  operating  a  railroad  from  Kansas  City  to 
St.  Lonis,  in  this  State ;  that  from  January,  1877i  to  November, 
1879,  the  Wabash  R.  Co.  was  a  xjorporation  organized  under  the 
laws  of  the  States  of  Illinois,  Indiana,  and  Ohio,  and  as  such  owned 
and  operated  a  railroad  from  Eastfit.  Louis,  in  the  State  of  Illinois, 
throns:h  said  States,  to  Toledo,  in  the  State  of  Ohio ;  that  on  the 
10th  November,  1879,  these   two  corporations  were  consolidated 
under  the  name  of  the  Wabash,  St.  Louis  &  Pacific  R.  Co.,  the 
present  defendant.     It  is  alleged  in  the  defendant's  answer,  and  for 
all  the  purposes  of  this  case  stands  admitted,  that  plaintiff  brought 
a  suit  against  the  Toledo,  Wabash  &  Western  R.  Co.  for  damages 
on  the  same  cause  of  action  stated  in  this  case,  and  in  which  suit 
he  had  a  verdict  and  judgment  for  $14,820,  which  remains  unpaid. 
This  case  was  tried  by  the  court  without  a  jury.     After  the 
evidence  was  all  in,  the  court,  at  the  request  of  the  plaintiff,  gave 
an  instruction,  but  found  the  issues  for  the  defendant.     That  in- 
struction, which  was  the  only  one  asked  or  given,  is 
as  follows:     "  The  court  declares  the  law  to  be  that  a  KSco^toJ 
railroad  company  is  bound  to  receive  and  carry  without  L^r 
discrimination  in  its  charges  for  the  same  service,  and 
that,  if  the  evidence  shows  that  defendant   (or  the 
Wabash,  whicli   is  the   predecessor   of   the  defendant)    charged 
plaintiff  more  for  carrying  his  cattle  from  East  St.  Louis  to  Jersey 
City  that  he  charged  S.  W.  Allerton,   Nelson   Morris,  or  T.  C. 
Eastman  for  a  similar  service,  then  plaintiff  is  entitled  to  recover 
the  excess  or  overcharge  so  paid  by  him."     It  will  be  seen   the 
court  declared  the  law  as  asked  by  the  plaintiff  on  the  trial,  and  as 
he  contends  for  in  this  court,  but  found  the  facts  against  him.     It 
is  this  finding  of  the  facts  only  that  is  now  here  for  review.     We 
cannot  interfera  with  the  trial  court  in  its  finding  of  the  facts  in  these 
actions  at  law  unless  the  finding  is  against  the  undisputed  evidence. 
It  is  scarcely  necessary  to  say  that  this  court  cannot  pass  upon  the 
weight  of  the  evidence  in  action  at  law.     This  is  a  matter  for  the 
trial  judge  or  jury,  as  the  case  may  be  tried. 

The  evidence  shows  that  Eastman,  Morris,  and  Allerton  were 
extensive  shippers  of  cattle  from  East  St.  Louis  and  Chieago  to 
New  York.  In  1876,  they  made  an  arrangement,  at  New  i  ork 
City,  with  the  three  trunk  lines,  to  wit,  the  New  York  Central,  the 
Pennsylvania  Central,  and  the  Erie,  to  even  up  the  live-stock  ton- 
nage between  these  lines.  The  Erie  was  to  have  25  per  cent,  and 
each  of  the  other  roads  37i  per  cent.  These  persons  were  required 
to  make  special  purchases  and  shipments  when  necessary  to  main- 
tain the  agreed  division  of  business,  whether  the  market  justified 
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it  or  not.  On  the  other  hand,  tlie  "eveners,"  as  they  are  called, 
were  to  and  did  receive  a  compensation  or  commission  on  all  stock 
shipped  by  them  and  other  persons  over  these  roads,  ranging  from 
ten  to  twenty  dollars  per  car  load.  It  is  said  one  pnrpose  of  the 
arrangement  was  to  maintain  uniform  rates  for  the  shipment  of 
cattle  to  New  York.  The  "  eveners'  contract"  was  in  operation 
when  the  plaintiff  shipped  the  247  car-loads.  The  plaintiff,  it  will 
be  remembered,  iirat  recovered  a  judgment  against  the  Toledo, 
Wabash  &  Western  R.  Co.  In  this  case,  in  a  very  brief  way,  he 
says  he  shipped  the  cattle  by  the  "  Wabash  Railway."  In  the  same 
connection  he  speaks  of  Mr.  McBeth  as  the  stock  agent  of  the 
"  Wabash  &  Western  road,"  with  whom  he  used  to  make  rates. 
The  freight-bills  were  in  evidence,  but  they  are  not  in  this  i^ecord. 
It  is  impossible  to  say  from  this  record  whether  the  cattle  were 
shipped  from  East  St.  Louis  by  the  Wabash  R.  Co.,  or  by  the 
Toledo,  Wabash  &  Western  R.  Co.  It  may  be  they  are  different 
names  of  the  same  corporation,  bnt  it  does  not  so  appear  from  any- 
thing in  this  record,  and  until  it  does  appear  we  must  assume  that 
they  were  different  corporations. 

Afijain,  there'is  some  evidence  tending  to  show  that  the  Toledo, 
Wabash  &  Western  R.  Co.,  as  a  connecting  line  to  one  of  the 
trunk  roads,  came  in  and  agreed  to  share  in  paying  the  compensa- 
tion to  the  "  eveners,"  but  it  is  very  indefinite  ;  and  there  is  little 
or  no  evidence  to  show  that  the  Wabash  R.  Co.  was  a  party  to  that 
agreement.  Under  the  meae^re  evidence  the  court  might  well 
have  found  that  the  plaintift  did  not  ship  his  cattle  over  the 
last-named  road ;  and,  if  he  did,  that  the  evidence  was  insufficient 
to  show  that  that  corporation  was  a  party  to  the  "  eveners' "  ar- 
rangement with  the  three  trunk  lines.  If  the  Wabash  R.  Co.  is 
^ot  shown  to  be  liable  in  this  case,  then  of  course  the  present 
defendant,  its  successor,  cannot  be  made  liable. 

Important  questions  of  law  are  discussed  in  the  briefs  on  the 
one  side  and  the  other,  but  we  have  been  unable  to  see  that  they 
are  properly  before  us  for  consideration.  The  respondent  contends 
also  for  the  conclusive  effect  of  the  finding  of  facts  made  by  the 
court. 

For  the  reasons  before  stated,  the  judgment  of  the  court  of 
appeals,  affirming  the  judgment  of  the  circuit  court,  is  affirmed. 

Air  concur. 

K^Discri mi  nation  Resting  on  Amount  of  Freiglittupplled  Illegal. — ^A  contract 
by  which  a  railroad  company  agrees  to  charge  a  rate  of  not  less  than  $2.40 
per  ton  to  all  persons  shipping  less  than  100,000  tons  of  coal  |>er  annum  over 
Its  road,  and  to  make  a  rate  of  $1.60  per  ton  to  all  shippers  shipping  100,000 
tons  or. over,  is  void;  the  discrimination  being  so  gross  as  to  be  contrary  to 
public  policy.  Burlington,  etc.,  R.  Co.  v.  Northwestern  Fuel  Co.,  31  Fed. 
Rep.  552 

Recovery  back  by  Shipper  of  Overcharges. — See  National  Tube  Works  v. 
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Bait.  &  Ohio  B.  Co.,  28  Am.  &£Dg.  R.R.  Cas.  13;  Waterman  v,  Ghicaeo,  etc. 
R.  Co.,  18  lb.  486;  Peters,  etc.,  R.  Co.  v.  Marietta,  etc.,  R.  Co.,  and  note, 
18  lb.  492;  West  Va.  T.  Co.  v,  Sweetzer,  22  lb.  469;  Murray  «.  Gulf,  Colo., 
etc.,  R.  Co.,  22  lb.  464;  Scott  v.  Erie,  etc.,  R.  Co.,  10  lb.  51;  Stever  v.  111. 
Cent.  R.  Co.,  16  lb.  53;  Eillmer  d.  New  York,  etc.R.  Co.,  23  lb.  659;  Burk- 
holder  t;.  Union  T.  Co.,  28  lb.  656;  Glasgow,  etc.,  R.  Co.  v.  McEinnon,  27 
lb.  1. 


Samuels  et  al. 

V, 
LOUISVILLB  AND  NaSHVILLB  E.  Co. 

(Adwmee  Case,  U,  8.  Circuit  Court,  N,  J),  Alabama^  1887.) 

The  plaintiffs  were  engaged  as  common  carriers  by  means  of  steamboats 
between  Decatur  and  Bridgeport  on  the  Tennessee  river.  A  rival  line  of 
boats  plied  between  the  same  points.  Both  lines  bore  the  same  relation  to 
the  defendant  railroad  company,  each  seeking  its  service  to  carry  their 
freight  to  the  same  points  of  destination.  In  the  matter  of  freights  delivered 
to  them  by  the  two  lines,  the  railroad  company  charged  and  received  from 
the  plaintiffs  fifty  cents  more  per  hundred  than  it  charged  and  received  from 
the  rival  line.  For  this  systematic  discrimination  plaintiff  seeks  to  recover 
damages.    Held: 

1.  That  they  were  entitled  to  recover. 

2.  That  the  fact  that  the  rate  charged  the  plaintiffs  was  not  unreasonable 
does  not  affect  the  fact  of  discrimination. 

8.  That  the  relative  situations  of  the  two  rival  lines  of  boats  on  the  river 
being  the  same  as  to  the  defendant  company,  both  as  to  the  kind  of  service 
and  the  conditions  under  which  it  is  to  be  performed,  no  charge  is  reasonable 
for  one  party  that  is  not  also  reasonable  for  the  other ;  and  plaintiffs'  suit 
cannot  be  regarded  as  a  claim  for  damages  founded  upon  the  refusal  of  the 
company  to  prorate  With  one  line,  upon  through  freights,  upon  the  same 
terms  that  it  does  with  the  other. 

At  Law.     On  demurrer  to  complaint. 

Z.  TT.  Day  for  plaintiffs. 

R,  A.  McCleUan  and  C,  C.  Harris  for  defendant. 

Bbuoe,  J. — The  plaintiffs  alleged  they  were  engaged  as  common 
carriers  for  hire  by  means  of  steamboats  on  the  Tennessee  river, 
between  Decatur  and  intermediate  points,  to  Bridgeport,  in  the 
year  1886 ;   that  at  the  same  time,  and  between  the  facts. 

samejpoints  on  the  Tennessee  river,  the  steamboats  Chattanooga 
and  Wilder  were  also  running  on  the  river  between  the  same 
points,  as  carriers,  in  competition  with  the  plaintiffs;  that  the 
defendant,  the  Louisville  and  Nashville  R.  Co.,  a  common  carrier 
by  rail,  operating  its  roads  south  from  Louisville,  Kentucky,  to 
points  on  the  Tennessee  river,  discriminated  against  plaintiffs  in 
the  matter  of  freights  delivered  to  them  by  plaintiffs  for  trans- 
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portation  to  points  of  destination,  and  in  favor  of  tlie  steamboats 
Chattanooga  and  Wilder;  that  the  discrimination  consisted  in  this: 
that,  for  substantially  the  same  service  in  the  carriage  of  the  same 
class  of  freight,  under  like  circumstances  and  conditions,  and  to 
the  same  points  of  destination,  the  defendant  railroad  company 
charged  and  received  from  plaintiffs  fifty  cents  more  per  hundred 
than  it  charged  and  received  from  the  steamboats  Chattanooga  and 
Wilder.  Plaintiffs  say  that,  by  reason  of  such  discrimination  and 
charges  for  fi-eight  against  them,  they  were  injured  in  their 
business  as  common  carriers  on  the  river,  and  were  put  to  expense, 
trouble,  and  increased  risk  in  carrying  their  freight  long  distances 
on  the  river,  to  obtain  carriage  for  it  to  points  of  destination,  for 
which  alleged  injury  to  them  they  bring  this  complaint  and  suit 
for  damages,  'f'he  demurrer  admits  uie  discrimination  in  the 
rates,  as  stated ;  and  the  question  at  once  suggests  itself  whether 
a  common  carrier,  under  the  circumstance  stated,  has  the  right  to 
have  and  maintain  two  prices,  or  different  prices  to  different 
parties,  for  substantially  the  same  service  rendered  under  like  con- 
ditions. 

The  question  here  is  not  whether  a  common  carrier  must  neces- 
sarily have  one  and  the  same  price  for  all,  or  whether  a  discrimina- 
tion in  a  single  case  can  be  made  the  ground  of  an  action  ;  but 
thb  queswoii  li®'*®  wei'e  two  lines  of  steamboats  on  the  Tennessee 
AT  ISSUE.  river,  pljnng  between  the  same  points,  carrying  freight 

for  hire,  and  bearing  the  same  relation  to  the  defendant  raih'oad 
company,  both  seeking  its  service  to  carry  their  freight  to  the  same 
points  of  destination  ;  and  the  question  is,  has  the  defendant  the 
right  to  discriminate  against  one,  and  in  favor  of  the  other,  not  in 
a  single  or  isolated  case,  when  different  circumstances  and  condi- 
tions might  be  at  once  suggested,  but  systematically,  in  a  coui'se  of 
dealing  with  the  plaintiffs  in  the  transportation  of  their  freight? 

The  idea  that  lies  at  the  very  base  of  the  law  of  common  carriers 
is  that  they  are  public  servants,  and  serve  all  alike.  The  general 
proposition  needs  no  citation  of  authority,  and,  as 
8KRVB*"*  "SI  applied  to  railroad  companies,  the  doctrine  is  thus  stated 
by  McCrarv,  J.,  in  the  case  of  Southern  Exp.  Co.  v. 
Memphis  R.,  13  Cent.  Law  J.  68,  8  Fed.  Rep.  802 ;  2  Am.  &  Eng. 
R.  R.  Cas.  639. 

"  (1)  A  railroad  company  is  a  quasi  public  corporation,  and 
bound  by  the  law  regulating  the  powers  and  duties  of  common 
carriers  of  persons  and  property;  (2)  it  is  the  duty  of  such  a 
company,  as  a  public  servant,  to  receive  and  carry  goods  for  all 
persons  alike,  without  injurious  discrimination  as  to  rates  or 
terms." 

Other  cases  might  be  cited  to  the  same  purport.  In  Hays  v. 
Pennsylvania  Co.,  12  Fed.  Rep.  311;  s.  c,  6  Am.  &  Eng.  K.  R. 
Cas.  594,  Baxter,  J.,  says : 
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*'  The  defendant  is  a  common  carrier  by  rail.  Its  road,  although 
owned  by  a  corporation,  was  nevertheless  constructed  for  public 
uses,  and  is,  in  a  qualified  sense,  a  public  highway.  Hence  every- 
body constituting  a  part  of  the  public,  for  whose  benefit  it  was 
authorized,  is  entitled  to  an  equal  and  impartial  participation  in  the 
use  of  the  facilities  which  it  is  capable  of  affording.  Its  ownership 
by  the  corporation  is  in  trust,  as  well  for  the  public  as  for  the 
shareholders;  but  its  first  and  primary  obligation  is  to  the  public.'' 

In  the  light  of  these  authorities,  where  can  this  defendant  rail- 
road company  and  public  servant  base  its  right  to  make  the  dis- 
crimination claimed  by  this  demurrer  ?  If  a  discrimination  of  50 
cents  per  hundred  can  be  thus  made  and  sustained,  under  such 
circumstances,  then  any  discrimination,  however  great  and  oppress- 
ive, can  be  made;  and  practically  the  defendant  can  say  who^may 
and  who  may  not  serve  the  public  as  common  carriers  on  the 
Tennessee  river,  one  of  the  great  water-ways  of  commerce  in  the 
United  States. 

It  is  time  there  is  a  line  of  decisions  to  the  effect  that  railroad 
companies  may  make  different  rates  to  different  persons;  and  the 
cases!  show  upon  what  grounds  discrimination  in  rates  may  be  and 
are  sustained,  and  upon  what  grounds  they  have  been  held  to  be 
vicious,  and  are  condemned,  by  the  courts.  But  it  is  not  necessary 
here  to  go  into  any  examination  of  the  cases  jon  this  line  of  de- 
cision until  advised  by  plea  or  otherwise  upon  what  ground,  and 
under  what  circumstances  and  conditions,  tlie  defendant  made  the 
discrimination  here  complained  of.  He  admits  the  fact  of  dis- 
crimination ;  and  when  the  service  is  stated  to  have  been  sub- 
stantially the  same,  and  rendered  under  substantially  the  same  cir- 
cumstances and  conditions,  the  burden  is  on  him  to  justify  it. 

The  demurrer,  however,  ffoes  to  the  point  that  the  mere  fact  that 
the  defendant   charged  a  higher  price  to  the  plaintiffs  than  to  the 
line  of  rival  steamboats  is  no  ground  of  complaint,  un- 
less it  is  alles:ed  that  the  price  charfi:ed  the  plaintiffs  that     hioheb 

^    1   "I  T  i.1  J     ®  .1  •••  RATES      SHOULD 

was  unreasonable,  in  other  words,  the  proposition  bk  uicREAfioM- 
seems  to  be  that  the  defendant  had  the  right  to  make  ^"^ 
the  discrimination  up  to  the  point  that  the  charge  became  un- 
reasonable, and  that  cliarging  a  less  price  to  the  rival  line  of  boats 
is  no  ground  of  complaint,  unless  the  larger  price  is  an  unreason- 
able one.  It  is  said  that  to  charge  one  too  little  for  a  service  is 
not  to  charge  another  too  much  for  the  same  service ;  that  the 
smalle  rcharge  does  not  make  the  greater  charge  more  than  the 
service  is  really  worth,  for  that  the  service  may  have  been  worth 
every  penny  asked  and  received  for  it.  Concede  that,  then  it  fol- 
lows that  the  defendant  company  was  serving  the  steamboats 
Wilder  and  Chattanooga  for  a  less  hire  and  compensation  than  the 
service  was  really  wortii ;  and  the  practical  result  to  these  plain- 
tiffs, as  carriers  on  the  river,  is  the  same,  whether  the  defendant 
80  Am.  A  Eiig.  R.  Cas.  —6 
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charged  them  50  cents  per  hundred  too  much,  or  charged  their 
rivals  50  cents  per  hundred  too  little.  In  either  case,  the  defend- 
ant railroad  company  makes  the  discrimination,  and  the  plaintiffs 
lose  and  are  deprived  by  the  defendant  of  their  equal  right  and 
opportunity  Tor  business  as  common  carriers  on  the  river.  And 
the  question  recurs,  what  right,  or  upon  what  ground,  can  this 
public  servant,  owing  an  equal  duty  to  the  entire  public,  say  to  one; 
"  I  will  serve  you  for  less  than  I  will  serve  your  neighbor?"  The 
proposition  insisted  upon  is  that  a  common  carrier  is  bound  to 
carry  for  a  reasonable  remuneration,  but  is  not  bound  to  cany  for 
the  same  price  for  all ;  and  the  case  of  Johnson  v.  Pensacola  B.  Co., 
16  Fla.  623,  is  cited,  where  the  supreme  court  of  that  State  say : 
^'  The  rule  is  not  that  all  shall  be  charged  equally,  but  reasonably, 
because  the  law  is  for  the  reasonable  charge,  and  not  the  equal 
charge,"  and  other  authorities  are  cited  on  tlie  same  line. 

It  would  add  nothing  to  the  complaint,  in  its  statement  of  fact, 
if  the  word  "unreasonable"  had  been  used.  The  word  "unlaw- 
ful "  is  used ;  but  the  use  of  qualifying  words  such  as  these  is  un- 
important. The  ultimate  test  of  what  is  a  reasonable  or  unreason, 
able  charge,  a  lawful  or  unlawful  charge,  in  a  given  case,  is  a  mixed 
question  of  law  and  fact,  to  be  reached  by  the  verdict  of  a  jury, 
under  proper  instructions  by  the  court,  or,  perhaps,  by  the  action 
of  what  is  called  sometimes  a  railroad  commission,  under  statutes, 
state  or  national,  on  that  subject. 

This  is  not  a  case  for  the  recovery  of  extortionate  and  unreason- 
able charges,  exacted  by  the  defendant  raihoad  company,  where 
the  question  as  to  what  is  a  fair  and  just  charge  for  a  given  service 
might  properly  arise,  and  be  determined  by  some  accepted  rate  of 
charges,  or  some  usage  or  custom  which  has  acquired  the  force  of 
law.  Nor  is  it  the  question  as  to  what  is  the  intrinsic  value  of  the 
service,  in  the  ascertainment  of  which  there  are  many  elements  to 
be  considered,  such  as  the  amount  of  the  capital  employed,  and 
the  difficulty  and  expense  attendant  upon  the  service  rendered,  in- 
cluding compensation  for  services  of  officers  having  the  adminis- 
trative capacity  required  for  such  service.  But,  so  to  speak,  on 
this  side  of  that  ultimate  question  is  the  question  of  the  legal  right 
of  the  defendant  to  make  the  discrimination  here  complained  of. 

When  it  is  said  that  to  charge  one  too  little  is  not  to  charge 
another  too  much  for  a  given  service,  we  are  ready  to  give  assent. 
Because  individuals  may  serve  for  hire,  or  may,  without  compensa- 
tion, donate  their  services,  it  does  not  follow  that  common  carriei'S 
by  rail  may  do  the  same  thing.  The  company  owns  the  propertj^, 
and  the  capital  employed  in  the  construction  and  operation  of  its 
road,  but  it  must  not  be  forgotten  that  in  such  operation  of  its 
railroad  it  is  also  in  the  enioyment  of  a  public  franchise  ;  and  in 
the  control  of  the  property  it  has  not  the  same  measure  of  power 
that  persons  have  and  exercise  over  property  that  is  affected  by  no 
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public   use,   and   operated   without  the  exercise  of  any    public 
iranchise.     Munu  v.  Illinois,  94  U,  S.  113. 

There  may  be,  and  there  is,  diflBculty  in  the  determination,  in 
given  eases,  of  the  line  of  public  and  private  right,  as  to  this 
species  of  property,  as  is  illustrated  in  the  enactment  and  ad» 
ministration  of  the  recent  act  of  Congress  known  as  the  "  Interstate 
Commerce  Law."  But  the  question  in  this  case  is  to  be  de- 
termined  upon  the  principles  oi  the  common  law,  and  in  the  light 
of  those  principles  as  applied  to  railroad  companies.  In  a  case  like 
the  one  at  bar,  can  there  be  a  reasonable  charge  which  is  not  at  the 
same  time  substantially  an  equal  charge?  And  is  not  a  charge  un-^ 
reasonable  when  it  is  unequal,  and  in  breach  of  the  obligation  and 
duty  of  the  common  carrier  to  the  public  ? 

There  is  a  suggestion  in  the  argument  that  this  is  a  claim  for 
damages  founded  upon  the  refusal  of  the  defendant  railroad  com- 
pany to  prorate  with  the  plaintiffs,  upon  through 
freight,  upon  the  same  terms  that  it  did  with  the  rival 
line  of  boats ;  and  the  case  of  Atchison,  T.  &  S.  F.  R.  ° 
Co.  V.  Denver  R.,  110  U.  S.  667;  s.  c,  16  Am.  & 
Eng.  R.  R.  Cas.  57,  is  cited  upon  this  point,  and  in  support  of  the 
general  proposition  insisted  upon  by  the  defendant  in  his  demurrer 
to  this  complaint.  That  is  not  the  case  made  by  the  complaint, 
and  the  supreme  court  of  the  United  States,  in  the  opinion  of  that 
case,  in  so  far  as  it  touches  the  issues  involved  in  this  case,  is 
against  the  views  of  the  demurrant,  as  is  seen  from  page  684  of 
the  opinion,  where  the  court  say : 

"  The  bill  does  not  seek  to  reduce  the  local  rates,  but  only  to  get 
this  company  put  into  the  same  position  as  the  Denver  &  Rio 
Grande,  on  a  division  of  through  rates.  This  cannot  be  done  until 
it  is  shown  that  the  relative  situations  of  the  two  companies  witjx 
the  Atchison,  Topeka  &  Santa  Fe,  both  as  to  the  kind  of  service 
and  as  to  the  conditions  under  which  it  is  to  be  performed,  are 
substantially  the  same,  so  that  what  is  reasonable  for  one  must  be 
reasonable  for  the  other." 

Applying  this  to  the  case  at  bai*,  the  implication  is  certainly  very 
strong  that  the  relative  situation  of  the  two  rival  lines  of  boats  on 
the  river  being  the  same  as  to  the  defendant  company,  both  as  to 
the  kind  of  service  and  the  conditions  under  wnich  it  is  to  be 
performed,  no  charge  is  reasonable  for  one  party  that  is  not  also  rea« 
Bonable  for  the  other ;  and  the  idea  of  dinerent  prices  to  different 
parties,  for  substantially  the  same  service,  performed  under  like 
conditions,  finds  no  favor  in  the  authority  cited. 

Another  proposition  of  the  defendant  is  that  there  is  a  charter 
provision,  to  the  benefit  of  which  the  defendant  is  dkfkndaktii 
entitled,  by  which  the  legislature  granted  the  power  J?'^  "JhSSS 
to  take  "  tolls  from   all  persons,  property,  raerchan-  *^^»'0'«s- 
dise,  and  other    commodities,   transported    on   their    road,  pro- 
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Tided  only  the  net  profits  of  the  road  shall  never  exceed  twenty- 
five  per  cent  per  annum."  And  within  this  h'mitation,  which  it  is 
said  lias  never  been  passed,  tlie  company  was  vested  with  absohite 
discretion,  bounded  onlv  by  the  common  law,  over  the  rates  of 
compensation  it  should  have  for  services  rendered.  This  proposi- 
tion answers  itself,  because  it  admits  the  bound  and  limit  of  the 
common  law  ;  and  we  have  shown  that  the  gravamen  of  this  action 
is  m  the  alleged  violation  by  this  defendant  of  the  obligation  and 
duty  under  the  common  law,  as  applied  to  common  carriers  by 
rail. 

The  suggestion  of  a  charter  right  which  gives  the  defendant  an 
option  to  discriminate  at  will,  provided  only  the  net  profits  of  the 
road  do  not  exceed  a  certain  limit,  scarcely  merits  serious  con- 
sideration. 

Upon  the  question  of  the  remote,  indefinite,  and  speculative 
character  of  the  damages  claimed,  the  complaint  is  within  the  rule 
on  that  subject.  As  to  tlie  loss  of  business,  it  may  be  that  the 
proof  may  show  that  it  is  incapable  of  measure  by  a  pecuniary 
standard^  but  the  reading  of  the  complaint  shows  that  an  objection 
to  the  whole  complaint,  on  the  ground  stated,  ought  not  to  be 
maintained. 

The  result  of  these  views  is  that  the  demurrer  is  overruled. 

Discrimination  against  Connecting  Linest — See  MiBSOuri  Pac.  R.  Co.  «. 
Texas  &Pac.  R.Oo.,  28  Am.<&;  Eng.  R.  R.  Gas.  1. 

Carrier  may  Prorate  Tlirough  Freight  witli  One  Line  and  not  witli  Anothert 
—Mo.  Pac.  R.  Co.  t;.  Texas  <&  Pac.  R.  Co.,  28  Am.  &  Eng.  R.  R.  Cas.  1. 


Hull,  Baensley  and  West  Riding  Junction  R.  and  Dock  Co 

V. 
YOBESHIBE  AND  DeBBTSHIBE  CoAL  AND   IbON   Co. 

(Law  Reports,  182  Q.  B,  D,  761.) 

Sect.  90  of  the  Railways  Clauses  Consolidation  Act,  1845, — which  provides 
that  all  tolls  charged  by  a  railway  company  shall  be  at  all  times  charged 
equally  to  all  persons,  and  after  the  same  rate,  in  respect  of  all  goods  of  the 
same  description,  passing  oyer- the  same  portion  of  the  line  of  railway 
under  the  same  circumstances,  and  that  no  reduction  or  advance  in  any  such 
tolls  shall  be  made  directly  or  indirectly  in  favor  of  or  against  any  particular 
company  or  person  travelling  upon  or  using  the  railway, — does  not  prevent  the 
company  from  making  a  special  charge  for  ^oods  carried  over  their  railway,  in 
pursuance  of  a  traffic  agreement  with  another  company  under  s.  87  of  the 
Act. 

Appeal  by  the  defendants  against  the  judgment  of  Wills,  J.,  at 
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the  trial  of  the  actioD,  withont    a   jury,  at  the  Leeds  Spring 
Assizes,  1886. 

The  action  was  brought  to  recover  tolls  claimed  to  be  due  from 
the  defendants  to  the  plaintiff  company  in  respect  of  the  carriage 
of  coal  over  the  line  of  the  plaintin  oompanv  from  the  defendants' 
Carlton  Main  Colliery,  situate  near  Cudworth,  which  was  connected 
by  a  siding  with  the  plaintiffs'  line,  to  Hull. 

By  their  statement  of  defence  the  defendants  alleged  that  the 
plaintiffs  claimed  to  charge  them  a  higher  rate  per  ton  than  they 
were  justified,  under  s.  90  of  the  Railways  Clauses  Consolidation 
Act,  1845,  in  charging.  It  appeared  that  there  was  a  junction,  by 
means  of  sidings,  at  Cudworth,  between  the  line  of  the  plaintiff 
company  and  that  of  the  Midland  R.  Co.,  and,  by  an  agreement 
between  the  latter  company  and  the  plaintiff  company,  the  Mid- 
land Co.  charged  a  through  toll  per  ton  for  the  carriage  of  coal 
fix)m  other  collieries  situate  on  their  line  (at  a  distance  from  Hull 
greater  than  that  of  the  defendants'  colliery),  over  their  line  and 
the  line  of  the  plaintiff  company  to  Hull.  The  agreement  pro- 
vided that  the  Midland  Co.  should  receive  the  through  toll  from 
their  customers ;  that  each  railway  should  out  of  the  through  toll 
receive  the  sum  of  2d.  for  "  terminal "  charges ;  and  that  the 
remainder  should  be  divided  between  the  two  companies  in  pro- 
portion to  the  mileage,  the  Midland  Co.  in  no  case  (but  that  of  a 
colliery  called  the  Monk  Bretton  Colliery)  receiving  less  than  6d, 
per  ton.  The  appointed  part  of  the  through  toll  which  was  allotted 
to  the  plaintiff  company  in  respect  of  the  carrying  of  the  coal  over 
their  line  from  Cudworth  to  Hull  was  less  than  the  rate  per  ton 
which  the  plaintiff  cx)mpany  charged  the  defendants  for  the  car- 
riage of  their  coal  from  Cudworth  to  Hull.  For  instance,  the 
apportioned  part  allotted  to  the  plaintiff  company  of  the  through 
toll  charged  by  the  Midland  Co.  for  the  carriage  of  coal  via  Cud- 
worth from  the  Masborough  Colliery,  situate  on  their  line  sixteen 
miles  further  from  Hull  than  the  distance  of  the  defendants'  col- 
liery from  Hull  by  the  plaintiffs'  line  over  the  plaintiffs'  line  to 
Hull  was  28.  lid.,  whereas  the  rate  per  ton  charged  by  the  plaintiff 
company  to  the  defendants  for  the  carriage  of  their  coal  from 
Cudworth  to  Hull  was  28.  lOd. 

The  agreement  between  the  Midland  Co.  and  the  plaintiff 
company  for  the  charge  of  through  tolls  was  made  under  s.  87  of 
the  Railways  Clauses  Consolidation  Act,  1845. 

The  action  was  tried  at  Leeds,  before  Wills,  J.,  who  gave 
judgment  for  the  plaintiffs,  on  the  ground  that  through  traffic 
carried  under  an  arrangement  between  two  companies,  in  pursu- 
ance of  s.  87  of  the  Railways  Clauses  Consolidation  Act,  could 
not  be  considered  to  be  tratnc  carried  "  under  the  same  circum- 
stances" as  that  which  was  carried  upon  one  line  of  railway  only. 

The  defendants  appealed. 
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A,  Charles,  Q^C,  J,  K  Barkery  and  (7.  Gould  for  the  defend- 
ants. 

Sect.  87.  "  It  shall  be  lawful  for  the  company  from  time  to 
time  to  enter  into  any  contract  with  any  other  company,  being  the 
owners  or  lessees  or  in  possession  of  any  other  railway,  for  the  pas- 
sage over  or  along  the  railway  by  the  special  Act  authorized  to  be 
made,  of  any  engines,  coaches,  wagons,  or  other  carriages  of  any 
other  company,  or  which  shall  pass  over  any  other  line  of  railway, 
or  for  the  passage  over  any  otner  line  of  railway  of  any  engines, 
coaches,  wagons,  or  other  carriages  of  the  company,  or  which  shall 
pass  over  their  line  of  railway,  upon  the  payment  of  such  tolls  and 
under  such  conditions  and  restrictions  as  may  be  mutually  agreed 
upon ;  and  for  the  purpose  aforesaid  itshall  be  lawful  for  the 
respective  parties  to  enter  into  any  contract  for  the  division  or 
apportionment  of  the  tolls  to  be  taken  upon  their  respective  rail- 
waj's. 

"  Sect.  88.  Provided  always,  that  no  such  contract  as  aforesaid 
shall  in  any  manner  alter,  affect,  increase,  or  diminish,  any  of  the 
tolls  which  the  respective  companies,  parties  to  such  contracts,  shall 
for  the  time  being  be  respectively  authorized  and  entitled  to 
demand  or  receive  from  any  person  or  any  other  company,  but  that 
all  other  persons  and  companies  shall,  notwithstanding  any  such 
contract,  be  entitled  to  the  use  and  benefit  of  any  of  the  said  rail- 
ways, upon  the  same  terms  and  conditions,  and  on  payment  of  the 
same  tolls,  as  they  would  have  been  in  case  no  such  contract  had 
been  entered  into." 

Sect.  90  provides  that  "it  shall  be  lawful,  therefore,  for  the 
company,  subject  to  the  provisions  and  limitations  herein  and  in 
the  special  Act  contained,  from  time  to  time  to  alter  or  vary  the 
tolls  by  the  special  Act  authorized  to  be  taken,  either  upon  the 
whole  or  upon  any  particular  portions  of  the  railway,  as  they  shall 
think  fit :  provided  that  all  such  tolls  be  at  all  times  charged  equally 
to  all  persons,  and  after  the  same  rate,  whether  per  ton  per  mile 
or  otherwise,  in  respect  of  all  passengers,  and  of  all  ffoods  or  car- 
riages of  the  same  description,  and  conveyed  or  propelled  by  a  like 
carriage  or  engine,  passing  only  over  the  same  portion  of  the  line 
of  the  railway  under  the  same  circumstances,  and  no  reduction  or 
advance  in  any  such  tolls  shall  be  made  either  directly  or  indi- 
rectly in  favor  of  or  against  any  particular  company  or  persons 
travelling  upon  or  using  the  railway." 

Lord  Esher,  M.R. — In  my  opinion  this  appeal  must  be  dis- 
missed, and  I  think  that  in  dismissing  it  we  are  aflirming  the 
judgment  of  Wills,  J.,  upon  the  ground  on  which  it  was  really 
Dissimilar  cir-  bascd.  I  take  it  that  lu  substaucc  his  judgment  was 
CUM8TANCK8.       |.jjjg .  |.jjj^|.^  jf  jjg  acccdcd  to  the  argument  which  was 

addressed  to  him  for  the  defendants,  he  would  be  interfering  with 
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and  upsetting  all  the  traffic  arrangements  made  between  railway 
companies  throughout  the  kingdom.  Therefore  his  judgment,  as 
it  seems  to  me,  comes  to  this,  that  the  through  traffic  arrangements 
between  railway  companies,  which  are  made  by  virtue  of  s.  87,  and 
the  consequences  of  which  are  governed  by  s.  88,  are  taken  out  of 
8.  90.  I  agree  with  this  view,  because,  these  arrangements  being 
made  under  s.  87,  and  the  consequences  of  them  being  pointed 
out  in  s.  88,  it  is  impossible,  when  you  are  comparing  the  through 
charge  which  is  paid  under  such  an  agreement  with  the  toll 
whicn  is  paid  by  an  individual,  to  say  that  the  circumstances  are 
the  same.  Sects.  87  and  88,  which  give  power  to  make  these 
arrangements,  prevent  the  tolls  charged  under  them  from  being 
<K)mpared  with  any  toll'which  is  charged  to  an  individual  under 
8.  90 ;  the  circumstances  are  thereby  made  different.  The  case, 
when  you  look  at  it  in  that  way,  is  quite  clear,  and  I  think  the 
judgment  of  Wills,  J.,  ought  to  be  amrmed. 
R)WKN,  L.J.,  concurred. 

Fry,  L.J. — I  entirely  agree.  I  am  inclined,  perhaps,  to  take  a 
slightly  different  view  of  the  construction  of  the  Act.  It  seems 
to  me  that  s.  87  gives  power  to  railway  companies  to  apportion  the 
tolls  for  a  through  rate  amongst  themselves  by  agreement.  Then 
8.  88  provides,  "  That  no  such  contract  as  aforesaid  shall  in  any 
manner  alter,  affect,  increase,  or  diminish,  any  of  the  tolls  which 
the  respective  companies,  parties  to  such  contracts,  shall  for  the 
time  being  be  respectively  authorized  and  entitled  to  demand  or 
receive  from  any  person  or  any  other  company."  It  appears  to 
me  that  to  hold  that  the  taking  of  an  apportioned  part  of  a 
through  toll,  when  that  apportioned  part  is  smaller  than  the  toll 
charged  for  the  transit  simply  over  the  part  of  the  line  which  is 
used  in  common,  gives  a  right  under  the  90th  section  to  the 
person  who  is  charged  with  the  latter  toll  to  require  it  to  be 
reduced,  would  result  in  this,  that  the  contract  between  the  two 
companies  would  diminish  the  tolls  which  one  of  the  companies 
is  entitled  to  demand.  The  proviso  in  s.  88  seems  to  me  to  show 
that  an  apportioned  part  of  a  through  rate  under  s.  87  is  not  to  be 
deemed  a  toll  under  s.  90. 

Appeal  dismissed. 

Bee  previous  case  and  note. 
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St.  Louis,  Ibon  MomnAiN  Ain>  Soitthsbn  B.  Co* 

V. 

Enight. 

(122  U,  S,  8upr&me  Court  BeparU^  79.) 

A  bill  of  lading,  acknowledging  the  receipt  by  a  common  carrier  of  ''the 
following  packages,  contents  unknown  .  . .  marked  and  numbered  as  per 
margin,  to  be  transported  ^*  to  the  place  of  destination,  is  not  a  warranty, 
on  the  part  of  the  carrier,  that  the  goods  are  of  the  quality  described  in  the 
margin. 

P.  shipped  by  rail  a  large  quantity  of  cotton  at  different  times,  and  at 
different  points  south  of  Texarkana,  Ark.,  to  be  made  up  into  bales  there  at 
a  compress-house,  and  to  be  thence  forwarded  to  various  destinations  North 
and  East.  The  work  at  the  compress-house  was  to  be  done  by  the  carrier, 
but  under  direction  of  the  shipper,  who  had  control  of  the  cotton  there  for 
that  purpose,  and  who  selected  for  shipment  the  particular  bales  to  fill  the 
respective  Orders  at  the  points  of  destination.  Bills  of  lading  for  it  were 
issued  from  time  to  time  by  the  agents  of  the  railroad  company,  sometimes 
in  advance  of  the  separation  by  P.  of  particular  bales  from  the  mass  to  corre- 
spond with  them.  P.  was  in  the  habit  of  drawing  against  shipments  with 
bills  of  lading  attached,  and  his  drafts  were  discounted  at  the  local  banks. 
When  shipments  were  heavy,  drafts  would  often  mature  before  the  arrival  of 
the  cotton.  625  bales,  marked  on  the  margin  as  of  a  particuliMT  quality,  were 
80  selected  and  shipped  to  E.  at  Providence,  Rhode  Island.  The  bill  of 
lading  described  them  as  '^contents  unknown,"  ** marked  and  numbered  as 
per  margin."-  The  contents  of  the  bales  on  arrival  were  found  not  to  corre- 
spond with  the  marks  on  the  margin.  The  consignee  had  honored  the  draft 
before  the  arrival  of  the  cotton.  He  refused  to  receive  the  cotton,  and  sold 
it  on  account  of  the  railroad  company,  after  notice  to  it,  and  sued  in  assumpsity 
on  the  bill  of  lading,  to  recover  from  the  company,  as  a  common  carrier,  the 
amount  of  the  loss.     Held : 

(1)  That  the  bill  of  lading  was  not  a  guarantee  by  the  carrier  that  the  cotton 
was  of  the  quality  described  in  the  margin ; 

(2)  That  if  the  railroad  company  was  liable  as  warehouseman,  that  liability 
could  not  be  enforced  under  this  declaration ;  nor,  under  the  circumstances 
of  this  case,  by  the  consignee  of  the  cotton ; 

(3)  That  the  company  was  not  liable  as  a  common  carrier  from  points  south 
of  Texarkana  for  the  specific  bales  consigned  to  E. ; 

(4)  That  its  liability  as  common  carrier  began  only  when  specific  lots  were 
marked  and  designated  at  Texarkana,  and  specifically  set  apart  to  correspond 
with  a  bill  of  lading  then  or  previously  issued. 

In  Illinois,  under  an  unverified  plea  of  the  general  issue  in  assumpsit  against 
a  common  carrier  for  goods  lost,  the  defendant  may  at  the  trial  deny  his  lia- 
bility under  the  bill  of  lading;  §  34  of  the  Practice  Act  having  no  application 
to  such  a  denial. 

Erbob  to  the  circuit  court  of  the  United  States  for  the  northern 
district  of  Illinois. 

Assumpsit  against  plaintiff  in  error,  defendant  below,  as  a  common 
carrier,  to  recover  on  a  bill  of  lading  for  goods  not  delivered. 
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Judgment  for  plaintiffs.  Defendant  sued  out  this  writ  of  error. 
The  ease  is  stated  in  the  opinion  of  the  court. 

John  t\  Dillon  for  plaintiff  in  error. 

Jvliua  Rosenthal  and  Ahram  M.  Pence  for  defendants  in  error. 

Matthews,  J. — This  is  an  action  of  assumpsit  brought  by  the 
defendants  in  error  against  the  St.  Louis,  Iron  Mountain  and 
Southern  R.  Co.  in  the  superior  court  of  Cook  county,  Illinois, 
and  removed  into  the  circuit  court  of  the  United  States  facts. 

for  the  northern  district  of  Illinois  by  the  defendant  below,  the 
parties  being  citizens  of  different  States.  The  declaration  set  out 
several  similar  causes  of  action  in  different  counts  against  the  rail- 
way company  as  a  common  carrier,  in  one  of  which  it  was  alleged 
that  the  aefendant,  having  received  from  one  G.  T.  Potter  a  large 
number  of  bales  of  cotton,  described  in  a  certain  bill  of  lading 
acknowledging  receipt  thereof,  thereby  agreed  safely  to  carry  the 
same  from  Texarkana,  in  the  State  of  Arkansas,  to  St.  Louis,  in  the 
State  of  Missouri,  and  thence  to  Woonsocket,  in  the  State  of  Rhode 
Island ;  and  avers  that,  in  violation  of  its  promise  and  duty,  and 
by  reason  of  its  negligence,  the  said  goods  became  and  were  wholly 
lost.  The  plaintiffs  below  sued  as  purchasers  of  the  cotton  from 
Potter  and  assignees  of  the  bills  of  lading.  The  bills  of  lading  sued 
upon  were  simuar  in  their  tenor,  except  as  to  the  description  of  the 
articles  named  therein,  and  commencea  as  follows :  "  Received  from 
G.  T.  Potter  the  following  packages,  contents  unknown,  in  apparent 
good  order,  marked  and  numbered  as  per  margin,  to  be  transported 
irom  Texarkana,  Ark.,  to  St.  Louis,  and  delivered  to  the  consignee 
or  a  connecting  common  carrier."  A  specimen  of  what  was  con- 
tained  on  the  margin  is  as  follows : 

''Marked.  List  of  articles.  Weight. 

''  [PP]  SeveDty-four  bales  cotton,  adv.  ch'gs  $111.00  85,964 

Order  shipper  notify — 

'<B.  B.  and  R.  Knight, 

''Providence,  R.  L 
"Deliver  cotton  Woonsocket,  R.  I." 

Some  of  the  bills  of  lading  specified  that  the  goods  were  to  be 
transported  from  Texarkana  to  Providence,  K.  L,  to  be  forwarded 
from  St.  Louis  to  destination.  The  whole  number  of  bales  in  con- 
troversy is  525. 

To  the  declaration  the  defendant  filed  a  plea  of  the  general  issue, 
which  was  not  verified. 

The  ground  of  the  complaint  on  the  part  of  the  plaintiffs  was, 
not  that  they  did  not  receive  the  whole  number  of  bales  called  for 
by  the  bills  of  lading,  but  that,  as  to  the  525  bales  in  controversy, 
they  were  not  of  the  grade  and  quality  designated  by  the  marks 
contained  in  the  bills  of  lading.  By  reason  of  this  difference  in 
quality,  on  the  arrival  of  the  cotton  at  destination,  the  plaintiffs 
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refused  to  receive  the  earoe,  and,  after  notice  to  the  defendant, 
'Caused  the  same  to  be  sold  for  its  account.  The  amount  claimed 
was  the  loss  thereby  incurred. 

The  cause  was  tried  by  a  jurj^,  and  a  verdict  and  judgment 
rendered  for  the  plaintiffs  for  $11,808.61.  A  bill  of  exceptions, 
duly  taken,  sets  out  the  entire  evidence  given  on  the  trial,  and  the 
charge  of  the  court  to  the  jury,  with  the  exceptions  taken  by  the 
plaintiff  in  error. 

The  court  below  in  its  charge  to  the  jury  gave  in  outline  a  state- 
ment of  the  main  features  of  the  case  sumcient  for  present  purposes, 
as  follows : 

"  The  proof  tends  to  show  that  Potter  was  a  cotton-broker  at 
Texarkana,  Ark.,  in  the  fall  of  1879  and  winter  following;  that 
he  bought  most  of  his  cotton  at  points  in  Texas  on  the  lines  of 
railroads  running  south  and  southwest  and  west  from  Texarkana, 
and  that  it  was  brought  to  Texarkana  by  these  railroads  and  there 
delivered  npon  the  platform  of  what  is  known  in  the  testimony  as 
the  cotton  compress  company ;  that  this  compress  company  was  a 
corporation  whose  business  it  was  to  compress  cotton,  and  that  all 
the  cotton  bought  by  Potter  and  delivered  at  Texarkana  was  to 
be  there  compressed  before  it  was  shipped  eafet  and  north  by  the 
defendant.  This  compress  company  had  a  large  warehouse,  where 
-cotton  was  stored  until  it  could  be  compressed  and  made  ready  for 
shipment. 

"  The  testimony  tends  to  show  the  course  of  business  to  have 
been  this :  Cotton  was  bought  by  Potter  and  delivered  into  the 
<»ompress-hou8e.  It  was  there  weighed,  classed,  or  graded  by 
Potter,  and  marks  put  upon  each  bale  indicating  the  grade  or 
quality  of  the  cotton  and  the  lot  to  wliich  it  belonged.  When 
Potter  had  so  weighed,  graded,  and  marked  a  number  of  bales,  he 
made  out  a  bill  of  lading,  describing  certain  bales  of  cotton  by  the 
,  marks  on  the  bales  ;  had  the  superintendent  of  the  compress  com- 
pany warehouse  certify  to  the  fact  that  the  cotton  called  for  by 
these  bills  of  lading  was  in  the  warehouse,  and  the  bills  of  lading 
thus  certified  to  by  the  letters  'OK'  and  the  signature  of  Martin, 
the  superintendent  of  the  compress  warehouse,  were  signed  by 
O'Connor,  the  freight  agent  of  the  defendant  at  Texarkana. 
Potter  then  drew  drafts  on  the  persons  to  whom  he  had  sold  cotton 
of  the  grade  called  for  by  these  bills  of  lading,  attached  these  bills 
of  lading  to  the  drafts,  and  some  local  bank  at  Texarkana  or  some 
of  the  adjacent  towns  or  cities  cashed  the  drafts,  and  they  went 
forward  to  some  correspondent  of  such  bank  for  collection,  and  in 
due  course  of  mail  and  long  before  the  actual  arrival  of  the  cottoji 
the  drafts  were  paid ;  and  this  seems,  from  the  proof,  to  have  been 
the  course  of  business  between  the  plaintiffs  and  Potter. 

"  There  is  also  testimony  in  the  case  given  by  Potter  himself, 
which  tends  to  show  that  the  bills  of  lading  were  issued  upon 
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cotton  before  it  had  been  received  into  the  warehouse  upon  some 
nnderstandins  or  agreement  between  Potter  and  O'Connor  that 
they  shoald  be  so  issued,  and  that  Potter  would  afterwards  put 
the  cotton  to  respond  to  those  bills  of  lading  into  the  warehouse. 

^^  It  is  conceded  that  the  defendant,  and  it  is  in  fact  provided  in 
the  bills  of  lading,  that  the  defendant,  the  railroaa  company, 
should  compress  this  cotton  before  shipping  to  the  Korth  or  East, 
and  that  the  expense  of  compressing  was  paid  by  the  defendant 
out  of  its  charges  for  transportation ;  that  some  time  necessarily 
elapsed  between  the  arrival  of  the  cotton  in  the  compress  ware- 
house and  the  time  when  it  was  compressed  and  made  ready  for 
shipment  Especially  was  this  so  in  the  fall  and  earl  v  part  of  the 
winter  when  there  was  a  large  rush  on  cotton  and  it  was  impos- 
sible to  compress  and  handle  the  cotton  as  fast  as  it  came  in.  The 
cotton  therefore  accumulated  in  lai^  quantities  in  the  compress- 
house,  waiting  compression  and  getting  ready  for  shipment. 

'^  And  there  is  also  proof  in  the  case  tending  to  show  that  when 
it  was  ready  for  shipment  it  was  turned  out  on  what  was  known 
as  the  loading  platform,  and  was  there  shipped  to  such  consignees  as 
Potter  directed — ^that  is,  bills  of  lading  having  been  given  to 
various  persons.  Potter  directed  to  whom  he  would  have  each  lot, 
as  it  was  turned  out  ready  for  shipment,  sent  or  forwarded. 

"  The  controversy  in  this  case  is  wholly  in  regard  to  525  bales 
of  cotton  covered  by  the  eight  bills  of  lading  offered  in  evidence  in 
this  case.  These  bills  of  lading,  as  you  will  remember,  covered  a 
large  amount  of  other  cotton  wnich  it  is  conceded  was  received  in 
due  course  of  business,  and  answered  to  the  marks  of  quality 
which  were  upon  the  bales;  but  it  is  claimed  on  the  part  of  the 
plaintiffs  that  525  bales  of  the  whole  number  of  bales  covered  by 
the  bills  of  lading  were  not  of  the  quality  called  for  by  these  bills 
of  lading,  and  this  suit  is  wholly  in  regard  to  those. 

"  The  plaintiffs  claim  that,  on  or  about  the  9th  of  April,  1880, 
there  still  remained  unshipped  from  Texarkana  and  in  the  com- 
press warehouse  525  bales  of  this  cotton,  for  which  they  held  bills 
of  lading;  that,  on  or  about  the  9th  of  Apnl,  there  remained  in  the 
compress-house  about  800  bales  of  cotton  of  an  inferior  grade  to 
that  indicated  by  the  marks  on  the  cotton  called  for  by  these  bills 
of  lading ;  and  that  certain  employees  of  Potter,  as  the  plaintiffs 
insist,  with  the  knowledge  of  O'Connor,  the  defendant's  freight 
agent,  re-marked  this  cotton  with  marks  indicating  the  grade  or 
quality  called  for  by  the  bills  of  lading;  and  the  defendant  for- 
warded this  inferior  cotton  to  the  plaintiffs  instead  of  the  actual 
quality  called  for  by  these  bills  of  lading. 

"  The  plaintiffs'  proof  also  tends  to  show  that  when  this  inferior 
cotton  arrived  at  ite  destination.  Providence,  Rhode  Island,  plain- 
tiffs declined  to  accept  it,  caused  it  to  be  put  into  an  auction  house, 
and  sold  for  the  benefit  of  whom  it  might  concern,  notified  the 


Bill  op  lading 
e>ob8  kot  opkb 
atk  as  a  ouab- 

AMTT. 


92  ST.  LOUIS,  ETC.,  B.  CO.  V.  KNIGHT. 

defendant  of  what  they  had  done  before  this  eale  took  place,  giv. 
ing  the  defendant  opportunity  to  reclaim  and  take  the  cotton  if  it 
saw  fit  and  dispose  of  it  itself;  and  this  sait  is  now  brought  to 
recover  the  difference  between  the  proceeds  of  this  inferior  cotton, 
as  the  plaintiffs  claim,  and  the  drafts  and  freight  they  have  paid." 

It  is  not  denied  that  the  railroad  company  delivered  to  the 
plaintiffs  below  the  whole  nnmber  of  bales  of  cotton  mentioned 
in  the  bills  of  lading,  with  external  marks  thereon  as  called 
for,  and  that  no  change  was  made  in  the  cotton  or  in 
\  the  marking  thereof  after  it  was  loaded  on  the  cars  for 
transportation  to  Texarkana,  and  that  no  damage  or 
loss  was  occasioned  by  reason  of  any  want  of  care  or 
diligence  in  the  transportation.  The  bill  of  lading  contains  no 
warranty  that  the  goods  described  shall  answer  any  particular 
quality ,  on  the  contrary,  it  expressly  specifies  that  the  contents 
of  the  packages  are  unknown.  That  a  bill  of.  lading  in  such 
cases  does  not  operate  as  such  a  guaranty  appears  from  the 
case  of  Clark  v,  Barnwell,  12  How.  272,  where  Mr.  Justice  Nel- 
son, delivering  the  opinion  of  the  court  (p.  283),  said :  "It  is  ob- 
vious, therefore,  that  the  acknowledgment  of  the  master  as  to  the 
condition  of  the  goods  when  received  on  board  extended  only  to 
the  external  condition  of  the  cases,  excluding  any  implication  as 
to  the  quantity  or  quality  of  the  article,  condition  of  it  at  the  time 
received  on  board,  or  whether  properly  packed  or  not  in  the 
boxes." 

The  observations  of  the  Master  of  the  Rolls,  Lord  Esher,  in  the 
case  of  Cox  v,  Bruce,  18  Q.  B.  D.  147,  are  very  much  in  point. 
He  says:  ^^But,  then,  secondly',  it  is  said  that,  because  the  plain- 
tiffs are  indorsees  for  value  of  the  bill  of  lading  without  notice, 
they  have  another  right,  that  they  are  entitled  to  rely  on  a  repre- 
sentation made  in  the  bill  of  lading  that  the  bales  bore  such  and 
such  marks,  and  that  there  is  consequently  an  estoppel  against  the  de- 
fendants. That  raises  a  question  as  to  the  true  meaning  of  the 
doctrine  in  Grant  v,  Norway,  10  C.  B.  665.  It  is  clearly  impos- 
sible, consistently  with  that  decision,  to  assert  that  the  mere  fact 
of  a  statement  being  made  in  the  bill  of  lading  estops  the  ship- 
owner and  gives  a  right  of  action  against  him  if  untrue,  because 
it  was  there  held  that  a  hill  of  lading  signed  in  respect  of  goods 
not  on  board  the  vessel  did  not  bind  the  shipowner.  The  ground 
of  that  decision,  according  to  my  view,  was  not  merely  that  the 
captain  has  no  authority  to  sign  a  bill  of  lading  in  respect  of  goods 
not  on  board,  but  that  the  nature  and  limitations  of  the  captain's 
authority  are  well  known  among  mercantile  persons,  and  tnat  he 
is  only  authorized  to  perform  all  things  usual  in  the  line  of  busi- 
ness in  which  he  is  employed.  Therefore  the  doctrine  of  that  case 
is  not  confined  to  the  case  where  the  goods  are  not  put  on  board 
the  ship.     That  the  captain  has  authority  to  bind  his  owners  with 
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regard  to  the  weight,  condition,  and  vkliie  of  the  goods  under 
certain  circumstances  may  be  true ;  bat  it  appears  to  me 
absardto  contend  that  persons  are  entitled  to  assume  that  he  has 
authority,  though  his  owners  really  gave  him  no  such  authority,  . 
to  estimate  and  determine  and  state  in  the  bill  of  lading,  so  as 
to  bind  his  owners,  the  particular  mercantile  quality  of  the 
goods  before  they  are  put  on  board,  as,  for  instance,  that  they 
are  goods  containing  such  and  such  a  percentage  of  good  or  bad 
material,  or  of  such  and  such  a  season's  growth.  To  ascertain  such 
matters  is  obviously  quite  outside  the  scope  of  the  functions  and 
capacities  of  a  ship^s  captain  and  of  the  contract  of  carriage  with  ' 
which  he  has  to  do." 

In  follows,  therefore,  that  if  any  liability  attached  to  the  plain- 
tiflE  in  error  upon  these  bills  of  lading,  it  must  be  by  reason  of 
what  occurred  prior  to  the  actual  loading  of  the  cotton  upon  the 
cars  at  Texarkana,  when  the  transportation  actually  commenced. 
If  Potter  had  never  delivered  to  the  plaintiff  in  error  ^„^  ^^ 
any  cotton  at  all  to  make  e^ood  the  525  bales  called  for  liablb^d-  "So 
by  the  bills  of  lading,  it  is  clear  that  the  plaintiff  in  been  dklivbb- 
error  would  not  be  liable  for  the  deficiency.  This  is  "^* 
well  established  by  the  cases  of  The  Schooner  Freeman  v.  Buck- 
ingham, 10  How,  182,  and  Pollard  v.  Vinton,  105  U.  S.  7. 
Tn  the  latter  case,  Mr.  Justice  Miller,  delivering  the  opinion  of 
the  court,  and  speaking  of  the  nature  and  effect  of  a  bill  of  lading, 
says:  "It  is  an  instrument  of  a  twofold  character.  It  is  at  once 
a  receipt  and  a  contract.  In  the  former  character,  it  is  an  acknowl- 
edgment of  the  receipt  of  property  on  board  his  vessel  by  the 
owner  of  the  vessel.  In  the  latter,  it  is  a  contract  to  carry  safely 
and  deliver.  The  receipt  of  the  goods  lies  at  the  foundation  of 
the  contract  to  carry  and  deliver.  If  no  goods  are  actually  re- 
ceived, there  can  be  no  valid  contract  to  carry  or  to  deliver."  And 
the  doctrine  is  applicable  to  transportation  contracts  made  in  that 
form  by  railway  companies  and  other  carriers  by  land,  as 
well  as  carriers  by  sea.  Baltimore  &  Ohio  Kailroad  v.  Wilkens, 
44  Maryland,  11 ;  Miller  v.  Hannibal  &  St.  Joseph  Eailroad,  90 
N.  Y.  430 ;  s.  c,  12  Am.  &  Eng.  E.  E.  Cas.  30.  A  fortiori  the 
carrier  is  not  responsible,  as  we  have  already  seen,  for  a  deficiency 
in  the  quality  as  compared  with  that  described  in  the  bill  of  lading 
if  he  safely  delivers  the  very  goods  he  actually  received  for  trans- 
portation. 

It  becomes  necessary,  therefore,  further  to  inquire  what  facts, 
iiappening  before  the  actual  loading  of  the  cotton  in  pactb  ob»atwo 
question  on  the  cars  of  the  plaintiff  m  error  at  Texar-  CHAawS"'''^ 
kana,  create  a  liability  on  its  part  to  make  good  the  '^*^* 
loss  complained  of  by  reason  oi  its  duty  as  a  common  carrier  un« 
der  the  bills  of  lading  sued  on.  On  this  point,  the  court  below 
charged  the  jury  as  follows: 
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^^  1st.  This  compress  warehonse  must  be  deemed  the  warehouse 
of  the  defendant.  If  jou  find  from  the  proof  that  it  was  used  by 
the  defendant  as  tlie  place  for  storing  the  cotton  while  the  defen- 
dant was  compi*essing  the  same — that  is,  if  while/the  defendant 
was  getting  the  cotton  ready  for  shipment  north  it  used  the  com- 
press wareliouse  for  the  purpose  of  storage,  then  the  compress 
warehouse  must  be  deemed  tlie  defendants  warehouse  for  that 
purpose. 

"  2d.  The  proof  without  controversy  seems  to  be  that  it  was  un» 
derstood  between  Potter  and  the  defendant  that  all  the  cotton  cov- 
ered by  these  bills  of  lading  was  to  be  compressed  before  it  was  to 
be  put  on  the  defendant's  cars  for  actual  transportation.  Wlnle  it 
remained  in  the  compress-house  for  compression,  awaiting  further 
shipment,  the  defendant's  liability  was  that  of  a  warehouseman 
only,  and  not  that  of  a  carrier ;  that  is,  the  defendant  was  liable 
for  due  and  ordinary  care,  such  as  warehouseman  are  expected  to 
take  of  property  placed  in  a  warehouse  for  keeping.  A  common 
carrier's  liability  is  of  an  extraordinary  character,  and  covers  every 
risk  that  the  property  can  be  subject  to,  except  a  loss  by  the  act  of 
God  or  by  an  unavoidable  accident,  and  by  the  public  enemy,  un- 
less this  extraordinary  liability  which  the  law  imposes  is  limited  or 
restricted  by  the  contract  between  the  parties,  so  that  this  extra- 
ordinary liability,  as  a  common  carrier,  did  not  commence  until  the 
property  was  actually  loaded  or  taken  for  transportation  ;  but  the 
liability  was  that  of  a  warehouseman  until  the  transportation  was 
actually  commenced." 

After  charging  the  jury,  in  the  same  connection,  that  the  bills 
of  lading  were  not  negotiable,  so  that  any  defence  open  to  the 
plaintiff  in  error,  if  sued  by  Potter,  might  be  made  against  the 
plaintiffs  below,  notwithstanding  they  had  paid  value  for  the  prop- 
erty on  the  faith  of  the  bill  of  lading,  the  court  further  said : 

"But  this  rule  must  be  taken  with  this  qualification,  that  after 
the  issuing  of  a  bill  of  lading  by  the  defendant  as  a  warehouse- 
man or  common  carrier  no  collusive  agreement  or  conduct  between 
the  defendant  and  Potter  can  be  allowed  to  prejudice  the  plain- 
tiffs' rights  as  holders  of  these  bills  of  lading.  The  plaintiffs  have 
the  riglit  to  have  the  contract  performed  substantially  as  it  was 
made  between  Potter  and  the  defendant.  There  can  be  no  sub- 
stantial change  in  the  terms  of  the  contract  to  the  prejudice  of  the 
plaintiffs  or  any  person  to  whom  the  contract  or  bill  of  lading  may 
be  assigned." 

The  court  further  charged  the  jury,  that  the  defendant,  as  a 
common  carrier,  was  not  a  guarantor  of  the  quality  of  the  com- 
modity it  assumed  to  transport,  and  added  as  follows : 

"  This  rule  may,  however,  be  subjected  to  a  qualification  or 
limitation  under  the  facts  in  this  case  as  you  may  find  them  to  be. 
The  proof  tends  to  show  that  Potter  marked  quite  a  large  number 
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of  bales  witb  the  same  grade  and  lot  marks  as  those  described  in 
these  bills  of  lading,  and  there  is  proof  tending  to  show  that  no 
specific  bales  of  cotton  were  set  apart  or  considered  as  forming  the 
particular  bales  to  be  shipped  on  these  bills  of  lading,  but  it  was 
understood  between  Porter  and  the  defendant  that  out  of  the  lot 
or  quantity  of  bales  marked  in  the  manner  designated  in  these  bills 
of  lading  a  sufficient  number  to  make  up  what  are  called  for  by 
those  bills  of  lading  should  be  shipped.  If  you  so  find,  then  the 
defendant  was  bound  to  ship  the  number  of  bales  called  for  by 
these  bills  of  lading  out  of  the  larger  quantity  bearing  the  same 
common  marks,  and  this  would  be  the  contract,  if  you  find  frona 
the  proof  that  the  cotton  in  question  was  to  be  drawn  from  a 
larger  lot  bearing  the  same  common  marks. 

"  The  testimony  on  the  part  of  the  defendant  tends  to  show 
that  the  defendant's  agents  did  not  know  at  the  time  of  the  issuing 
of  these  bills  of  lading  that  the  marks  on  these  bales  indicated  the 

3uality  or  the  grade  of  the  cotton  ;  that,  so  far  as  Mr.  O'Connor  and 
le  other  agents  of  the  defendant  who  had  the  responsible  charge  of 
the  business  at  Texarkana  were  concerned,  the  marks  only  indi- 
cated a  means  of  identification,  and  the  quality  of  the  cotton  was 
not  considered  by  them ;  that  a  bale  of  cotton  to  them  was  only  a 
bale  of  cotton,  without  regard  to  quality ;  that  in  shipping  the 
cotton  in  fulfilment  of  these  bills  of  lading  they  only  referred  to 
the  marks  as  a  means  of  identif3nn^  or  determining  what  cotton 
they  w0re  to  ship  under  each  bill  of  lading. 

"  As  has  been  stated,  the  plaintiflPs'  proof  tends  to  show  that  on 
or  about  the  9th  of  April  the  employees  of  Potter,  with  the 
knowledge  of  the  defendant's  agent,  marked  a  lot  of  800  bales 
of  inferior  cotton,  then  in  the  compress  warehouse,  with  grade- 
marks  corresponding  to  those  called  for  by  these  bills  of  lading, 
and  that  the  defendant  shipped  this  inferior  cotton  to  the  plain- 
tiffs in  fulfilment  of  its  contract  under  those  bills  of  lading;  while 
the  defendant's  proof  tends  to  show  that  the  defendant  s  agents 
had  no  knowledge  of  the  fact  that  this  cotton  was  of  a  quality  in- 
ferior to  that  called  for  by  these  bills  of  lading,  and  had  no  knowl- 
edge of  the  fact  that  the  grade-marks  on  the  bales  so  shipped  had 
been  changed  from  marks  indicating  a  lower  grade  to  those  indi- 
cating the  grade  called  for  by  the  bills  of  lading,  but  that,  on  the 
contrary,  they  accepted  the  cotton  with  the  belief  that  it  was  the 
cotton  called  for  by  the  bills  of  lading,  and  which  had  been  de- 
layed in  the  warehouse  up  to  that  time  for  the  purpose  of  com- 
pressing and  getting  it  ready  for  shipment. 

"  4th.  If  the  proof  in  the  case  satisfies  you  that  the  defendant's 
agents  knew  or  were  informed  at  the  time  they  shipped  this  cot- 
ton to  the  plaintiffs  or  accepted  it  for  shipment  that  it  was  of  a 
quality  inferior  to  that  called  for  by  the  bills  of  lading  which  the 
defendant  had  issued  for  it,  and  knew  that  the  marks  on  those 
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bales  or  packages  bad  been  changed  from  marks  indicating  a  lower 

frade  or  quality  of  cotton  to  marks  indicating  the  grade  called  for 
y  the  bills  of  lading,  then  the  defendant  is  liable  in  this  action 
for  the  difference  in  value  between  the  cotton  of  the  quality  called 
for  by  the  bills  of  lading  and  the  value  of  the  cotton  actually  shipped 
— that  is  to  say,  if  the  proof  satisfies  you  that  the  agent  of  the 
defendant  connived  at  the  substitution  of  a  lower  and  inferior 
quality  of  cotton  in  place  of  that  called  for  by  the  bills  of  lading, 
although  the  marks  may  have  been  such  as  called  for  by  the  bills 
of  lading,  then  the  defendant  is  liable.  While,  if  from  the  proof 
you  are  satisfied  that  when  the  agents  of  the  defendant  actually 
shipped  the  cotton  they  had  no  knowledge  of  the  difference  in 
quality  between  the  cotton  so  shipped  and  that  called  for  by  the 
bills  of  lading,  and  had  no  knowledge  that  the  cotton  was,  in  fact, 
inferior  to  that  called  for  by  the  bills  of  lading,  and  that  the  grade- 
marks  on  the  bales  had  been  changed  from  marks  indicating  a 
lower  grade  to  marks  called  for  by  the  bills  of  lading,  then  the  de- 
fendant is  not  liable. 

"  You  are  to  determine,  then,  as  a  question  of  fact,  from  the 
testimony — 

"First.  Whether  it  was  in  the  course  of  business  in  the  handling 
of  this  cotton  in  the  warehouse  to  set  apart  and  keep  separate  the 
cotton  covered  by  each  bill  of  lading  from  the  time  such  bill  of 
lading  was  issued,  or  whether  the  defendant's  agent,  O'Connor, 
only  satisfied  himself,  through  the  agency  of  Martin  or  his  em- 
ployees, that  there  was  enough  cotton,  as  stated  in  the  bills  of  lad- 
ing, to  fill  such  bill  as  part  of  a  common  lot  answering  to  the  same 
description.  As,  for  illustration,  there  miglit  be  in  a  railroad  ware- 
house in  this  city,  10,000  barrels  of  flour  of  one  brand,  and  ten  bills 
of  lading  might  be  issued,  each  to  a  different  person,  calling  each 
for  1000  barrels  of  this  lot  of  flour.  No  one  barrel  would  be  speci- 
fically set  apart  as  belonging  to  any  one  of  these  bills  of  lading; 
but  any  one  of  the  10,000  barrels  would  be  liable  to  be  shipped  on 
any  of  these  bills  of  lading — that  is,  it  would  be  assumed  that  the 
entire  lot  was  uniform  and  alike  in  quality,  audit  would,  therefore, 
make  no  difference  to  the  pereons  to  whom  it  was  shipped  which 
particular  barrel  of  flour  he  got.  If  such  was  the  mode  of  doing 
business  in  this  compress  warehouse,  and  Potter  underetood  it,  then 
the  defendant  was  not  obliged  to  keep  separate  cotton  called  for 
by  each  bill  of  lading,  but  could  fill  the  bill  of  lading  out  of  the 
common  lot  bearing  the  same  marks. 

"  Second.  Did  the  agents  of  the  defendant  in  charge  of  the  issue 
of  these  bills  of  lading  and  the  shipment  of  this  cotton  know  the 
grade-marks  of  this  cotton  called  for  by  the  bills  of  lading ;  and 
did  they  know  that  this  525  bales  in  question  was  of  an  inferior 
grade  to  that  called  for  by  the  bills  of  lading ;  and  did  they  know- 
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ingly  accept  this  inferior  quality  of  cotton  in  place  of  that  called 
for  by  the  bills  of  lading,  and  ship  the  same  to  plaintiflPs? 

"  As  I  have  stated,  a  common  carrier  is  not,  as  a  rule,  a  guarantor 
of  the  quality  of  the  goods  transported,  but  it  is  bound  to  trans- 
port and  deliver  the  identical  goods  covered  by  its  contract,  where 
such  identity  can  be  established,  and,  therefore,  if  at  the  time  these 
bills  of  lading  were  issued  it  was  not  intended  that  they  should 
cover  any  specific  bales,  but  only  a  given  number  of  bales,  bearing 
certain  common  marks,  without  regard  to  quality,  as  understood 
by  the  defendant's  agents,  and  that  the  defendant  did  ship  the 
immber  of  bales  called  for  by  the  bills  of  lading,  and  marked  as 
required  by  the  bills  of  lading,  with  no  knowledge  or  information 
that  the  cotton  contained  in  tliose  bales  was  inferior  to  that  called 
for  by  the  bills  of  lading,  then  the  defendant  is  not  liable. 

"But  if  vou  are  satisfied,  from  the  proof,  that  the  agents  of  the 
defendant  knew  at  the  time  they  received  and  shipped  tiie  525  bales 
in  question  that  it  was  inferior  in  quality  to  that  called  for  by  the 
bills  of  lading,  and  that  fraudulent  or  false  grade-marks  had  been* 
put  upon  these  bales  corresponding  to  the  marks  called  for  by  the 
bills  of  lading,  then  the  defendant  is  liable. 

*'  The  defendant  having,  as  I  have  already  stated  to  you,  assumed 
the  responsibility  of  a  warehouseman  in  regard  to  this  cotton  while 
it  was  being  compressed  and  prepared  for  shipment,  was  obliged 
to  see  to  it  that  tlie  cotton  it  had  receipted  for  was  kept  on  hand 
for  shipment,  and  had  no  right,  knowingly,  to  allow  a  lower  grade 
of  cotton  to  be  substituted  for  that  called  for  by  the  bills  of  lading." 

The  suggestion  in  the  charge  of  the  court  of  a  possible  ground 
of  liability  on  the  part  of  the  defendant  as  a  warehouseman  was 
entirely  outside  of  the  issues.  The  defendant  was  not 
sued  upon  the  ground  of  any  such  alleged  liability. 
No  facts  and  circumstances  out  of  which  any  duty  as 
warehouseman  could  arise  were  set  out  in  the  declara- 
tion ;  the  action  was  upon  the  bills  of  lading  alone.  The  contract 
alleged  to  have  been  made  and  broken  was  contained  in  them.  The 
duty  charged  to  have  been  violated  was  the  duty  of  the  defendant 
as  a  common  carrier  for  an  alleged  negligence  in  the  transportation 
of  the  goods.  And  if  the  defendant  coiild  be  sup]>osed,  upon  the 
facts  proven,  to  have  incurred  liability  in  its  character  as  warehouse- 
man, as  distinguished  from  its  capacity  as  a  carrier,  that  liability 
was  not  incnn'ed  in  respect  to  the  plaintijffs.  It  is  not  charged 
that  the  defendant,  as  a  warehouseman,  received  any  goods  as  their 
property  for  the  purpose  of  storage  and  safekeeping.  Its  relation 
as  a  warehouseman  was  with  Potter,  and  him  alone.  It  was  an 
error,  therefore,  in  the  court  to  charge  the  jury  that  the  defendant 
might  be  chai*ged  in  this  action  for  the  loss  in  question  upon  its 
responsibility  as  a  warehouseman  to  the  plaintiffs. 

It  may  be  contended,  however,  that  in  one  possible  view  of  the 
30  Am.  &  Eng.  R.  Gas.— 7 
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fact  this  eiTor  was  not  prejadicial  to  the  defendant.  It  may  be 
said  that  the  defendant's  liability  as  a  common  carrier 
2??  iSSSa  commenced  at  a  time  antecedent  to  the  delivery  of  the 
mSS^^^^'  cotton  to  be  loaded  on  the  cars;  that  it  might  have 
arisen  upon  a  prior  delivery  of  the  cotton  in  question 
in  the  wai^house  to  be  compressed,  and  then  transported,  the  duty 
of  compressing  it,  in  order  to  prepare  it  for  transportation,  having 
been  undertaken  by  the  defenaant.  This,  however,  could  only  be 
when  the  specific  goods,  as  the  property  of  the  plaintiffs,  were  de- 
livered  for  that  purpose  into  the  exclusive  possession  and  control 
of  the  defendant.  Such  was  not  the  case  in  the  present  instance. 
No  specific  bales  of  cotton,  as  the  property  of  the  plaintiffs,  sepa- 
rate from  all  others,  were  delivered  to  the  defendant  for  them 
until  the  525  bales  in  controversy  were  set  apart  and  delivered  to 
the  defendant  for  immediate  transportation  on  its  cars;  and  prior 
to  that  time  all  cotton  received  in  the  warehouse  to  be  compressed 
was  received  as  the  property  of  Potter,  on  his  account,  and  sul>ject^ 
so  far  as  grading,  classifying,  and  marking  were  conceraed,  to  his 
control,  and  none  of  it  could  be  considered  as  having  passed  into 
the  possession  of  the  defendant  as  a  common  carrier  for  transporta- 
tion until  designated  and  set  apart  by  Potter  or  his  agents.  The 
cotton  received  at  the  compress  warehouse  came  consigned  to  Pot- 
ter upon  bills  of  lading  issued  by  other  railroad  and  transportation 
companies  at  the  point  of  shipment  for  delivery  to  him  at  Texar- 
kana.  Supposing,  as  one  view  of  the  evidence  authorizes,  the  bills 
of  lading  were  issued  by  the  agents  of  the  defendant  to  Potter  in 
advance  of  the  actual  delivery  of  the  cotton  in  the  warehouse,  on 
the  faith  of  the  bills  of  lading  produced  and  surrendered  by  him 
^iven  by  other  carriers,  still  the  cotton,  as  it  came  and  accumulated 
in  the  warehouse  for  the  purpose  of  being  compressed,  continued 
to  be  the  property  of  Potter,  subject  to  his  control  in  the  respects 
already  mentioned,  and  until  specific  lots  were  marked  and  desig- 
nated, so  as  to  correspond  with  the  bills  of  lading  previously  issued 
by  the  defendant,  the  latter  had  no  possession  of  the  property  as 
a  carrier.  The  undisputed  facts  are  that  the  whole  quantity  of 
cotton  purchased  by  Potter,  and  received  on  his  account  in  the 
warehouse,  did  not  answer  the  grades  and  descriptions  according 
to  which  he  had  sold  it  to  different  purchasers.  He  was  unable 
out  of  the  cotton  to  perform  all  of  these  contracts.  The  whole 
number  of  bales  received  by' him  were  sufficient  in  number,  and 
they  were  all  transported  according  to  his  directions.  It  is  not 
claimed  that  any  of  them  were  converted  to  the  use  of  the  railroad 
company,  or  that  any  of  them  were  delivered  by  the  railroad  com- 
pany, after  they  were  received  for  transportation,  to  any  other  than 
the  proper  consignees. 

Tne  court  below,  however,  charged  the  jury  that,  notwithstand- 
ing ^^  no  specific  bales  of  cotton  were  set  apart  or  considered  as 
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fornving  the  particular  bales  to  be  shipped  on  these  bills  of  lading," 
if  "  it  was  understood  between  Potter  and  the  defendant  that,  out 
of  the  lot  or  qnantitj  of  bales  marked  in  the  manner  designated  in 
these  bills  of  lading,  a  sufficient  number  to  make  up  what  are 
called  for  by  those  bills  of  lading  should  be  shipped,"  that  "  then 
the  defendant  was  bound  to  ship  the  number  of  bales  called  for  by 
these  bills  of  lading  out  of  the  larger  quantity  bearing  the  same 
common  marks,"  if  the  jury  "  find  from  the  proof  that  the  cotton 
in  question  was  to  be  drawn  from  a  larger  lot  bearing  the  same 
common  marks." 

This  charge  seems  to  assume  that,  during  the  progress  of  the 
receipt  and  accumulation  of  cotton  for  Potter  in  the  warehouse, 
there  was  a  sufficient  number  of  bales  of  the  proper  gi*ade  and 
quality,  and  from  time  to  time  so  marked,  to  satisfy  the  bills  of 
lading  sued  on  ;  and  that  it  was,  therefore,  the  duty  of  the  defend- 
ant so  to  apply  them ;  but  it  ignores  the  fact  that  they  were  actually 
applied  to  satisfy  other  bills  of  lading  in  the  hands  of  parties  equally 
entitled  to  call  for  them,  and  also  the  more  important,  because  con- 
trolling, fact  that  they  were  thus  applied  by  the  order  and  direc- 
tion of  Potter,  the  owner  and  consignor,  who  had  the  right  so 
to  direct.  There  was  no  relation  established  between  the  plaintiffs 
and  the  defendant,  in  respect  to  the  cotton  described  in  their  bills 
of  lading,  out  of  which  any  dnty  or  obligation  could  arise  with 
respect  to  it  on  the  part  of  the  defendant  until  the  specific  lots  of 
cotton  intended  for  the  plaintiffs  had  been  separated  and  set  apart 
by  Potter,  and  by  him  delivered  to  the  defendant  for  immediate 
transportation,  according  to  the  tei'ms  of  the  bills  of  lading. 

The  court  also  instructed  the  jury,  as  shown  by  the  extracts 
from  the  charge  already  made,  that  if  the  agent  of  the  defendant 
accepted  the  cotton  in  question  for  shipment,  knowing  at  the  time 
that  it  was  of  a  quality  inferior  to  that  called  for  by 
the  bills  of  lading  which  the  defendant  had  issued  for 
it,  and  the  marks  on  the  bales  or  packages  had  been 
changed  from  marks  indicating  a  lower  grade  or  qual- 
ity of  cotton  to  marks  indicating  the  grade  called  for  by  the  bills 
of  lading,  then  the  defendant  was  liable.  This  charge  seems  to 
have  been  given  independently  of  any  other  circumstances  than 
the  mere  fact  of  such  Knowledge.  Possibly  it  was  intended  to  be 
taken  only  in  connection  with  the  previous  portion  of  the  charge 
already  considered,  fixing  upon  the  defendant  the  duty  of  selecting 
the  specific  quantity  called  for  by  these  bills  of  lading  out  of  any 
larger  lot  that  may  from  time  to  time  have  been  on  hand  in  the 
warehouse  answering  the  same  description  ;  and  this  instruction, 
therefore,  may  have  been  intended  by  the  court  as  a  qualification 
of  what  had  been  previously  said,  it  stands,  however,  and  may 
have  been  so  understood  by  the  jury)  as  a  complete  and  separate 
statement  of  a  distinct  ground  of  liability.    In  either  view,  we 
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think  it  erroneous.  If  intended  as  a  qualification  of  the  preceding 
instruction,  it  does  not  have  the  eflEect  of  correcting  it  in  the  par- 
ticulars in  which  we  have  found  it  to  be  erroneous ;  standing  by 
itself,  we  think  it  also  to  be  erroneous.  Taken,  as  it  must  be,  in 
view  of  the  undisputed  facts,  it  would  make  it  to  have  been  the 
duty  of  the  defendant,  when  the  cotton  in  question  was  tendered 
by  Potter  for  delivery  to  the  railroad  company  to  be  carried  under 
the  terms  of  the  bills  of  lading  sued  on,  to  have  refused  the  ship- 
ment altogether,  on  the  ground  that  the  goods  offered  did  not  cor- 
respond in  grade  and  quality  with  those  called  for  by  the  bills  of 
lading.  As  we  have  already  seen,  the  defendant  undertook  no 
such  obligation  in  respect  to  these  plaintiffs.  The  only  alternative, 
if  they  did  not  receive  them,  would  be  to  reject  them  altogether, 
and  to  refuse  to  carry  them.  In  that  event,  upon  the  facts  as  tliey 
stood,  the  plaintiffs  would  have  lost  the  whole  525  bales,  instead  of 
merely  the  difference  between  the  value  of  those  actually  carried 
and  those  which  Potter  had  agreed  to  deliver.  For,  on  this  supposi- 
tion. Potter  had  no  other  cotton  except  this  to  deliver,  and  the 
case  would  have  stood,  as  between  the  plaintiffs  and  the  defendant, 
upon  bills  of  lading  where  no  property  at  all  had  been  received  by 
the  carrier  for  transportation,  bringing  it  exactly  within  the  rule 
declared  in  Pollard  v.  Vinton,  105  U.  S.  7. 

It  is  argued,  however,  on  the  part  of  the  defendants  in  error, 
that  the  oefences  made  by  the  defendant  below,  based  on  the 
propositions  we  have  considered,  were  not  opened  to  it 
TOciSP'^oPEN*'  on  the  pleadines.  The  only  plea  was  the  general  issue 
of  non  assuinpaity  not  vermed  by  an  aindavit  of  its 
truth.  The  law  of  Illinois,  as  declared  by  statute,  declares 
that  *'No  person  shall  be  permitted  to  deny  on  trial  the 
execution  or  assignment  of  any  instrument  in  writing, 
whether  sealed  or  not,  upon  which  any  action  may  have  been 
brought,  or  which  sliall  be  pleaded  or  set  up  by  way  of  defence  or 
set-off,  or  is  admissible  under  the  pleadings  when  a  copy  is  filed, 
unless  the  person  so  denying  the  same  shall,  if  defendant,  verify 
his  plea  by  affidavit."  Hurd's  Revised  Statutes  of  Illinois,  Prac- 
tice Act,  §  34.  This  statute  regulates  the  practice  and  pleadings 
in  similar  cases  in  the  circuit  court  of  the  United  States  for  that 
district  by  virtue  of  §  914  of  the  Revised  Statutes  of  the  United 
States.  This  provision,  however,  is  not  applicable  to  the  cir- 
cumstances of  this  case.  The  execution  of  the  bills  of  lading, 
which  are  the  written  instruments  on  which  the  action  is  founded, 
is  not  denied  by  anything  set  up  on  the  part  of  the  defendant 
below.  Their  existence  and  validity,  so  far  as  their  form  and 
terras  are  involved,  are  not  in  question.  The  only  questions  made 
and  decided  are  those  which  relate  to  their  legal  enect  when  con- 
sidered with  reference  to  the  facts  and  circumstances  of  the  case 
as  disclosed  in  the  evidence.      The  defence  actually  shown  by 
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them,  so  far  as  the  present  record  is  concerned,  is  not  that  the  biUs 
of  lading  were  not  valid  and  binding,  but  that  the  contract  con- 
tained in  them  has  been  fully  performed  by  the  defendant. 

In  accordance  with  these  views,  the  judgoient  of  the  circuit 
court  is  reversed,  and  the  cause  is  remanded,  with  directions  to 
grant  a  new  trial. 

Effect  of  Recitals  in  Biiis  of  Lading  at  to  Quantity  and  Value  of  Qoods  Re- 
ceived.— Quantity. — Where  a  bill  of  lading  receipts  /or  a  specific  quantity  or 
specific  weight,  it  is  prima  fade  evidence  that  the  carrier  received,  the  quan- 
tity or  weight  named.  McLain  9.  Fleming,  2  L.  T.  N.  8.  817;  Hall  «.  G.  T. 
R.  Co.,  84  U.  0.  Q.  B.  517.  'Such  an  acknowledgment,  however,  is  not  con- 
clusively binding  as  between  the  original  parties.  It  may  be  contradicted  in 
this  respect  by  parol.  Abbe  «.  Eaton,  61  N.  Y.  410;  Meyer  «.  Peck,  28  N. 
Y.  590;  s.  c,  88  Barb.  282;  Dean  «.  King,  22  Ohio  St.  119;  Steamboat 
Wisconsin  «.  Young,  8  Green,  8  (Iowa),  268;  Eirkman  «.  Bowen, 
8  Kob.  (La.)  246;  The  J.  B.  Brown,  1  Biss.  76;  Goodrich  «.  Norris, 
Abbott  Adm.  196;  L.  R.  &  F.  S.  R.  Co.  «.  Hall,  82  Ark.  669;  Hall  v.  Mayo, 
89  Mass.  454;  Dean  c.  King,  22  Ohio  St.  119;  Manchester  «.  Milne,  1  Ab- 
bott Adm.  115;  Blanchett  c.  Powells  Colliery  Co.,  9  L.  R.  Ex.  74;  Bates  c. 
Todd,  1  Moody  &  Rob.  106 ;  Glass  v.  Goldsmith,  22  Wis.  488 ;  Lane  v.  B.  & 
A.  R.  Co.,  112  Mass.  455;  Graves  9.  Harwood,  9  Barb.  (N.  Y.)  477.  In  Hall 
«.  Mayo,  9  Allen,  454,  it  was  held  that  the  consignee  of  a  cargo  cannot  main- 
tain an  action  against  the  master  of  a  vessel,  who  has  receipted  in  a  bill  of 
lading  for  a  larger  amount  of  goods  than  was  actually  put  on  board,  if  it 
appears  that  the  consignee  has  not  paid  for  the  goods  on  the  faith  of  the  bill 
of  lading,  and  has  an  agreement  with  the  shippers  that  he  is  onlv  to  pay  them 
for  what  he  received,  unless  he  can  recover  of  the  master  the  aifference  be- 
tween this  amount  and  the  amount  named  in  the  bill  of  lading. 

Coal  was  shipped  for  the  port  of  B.,  consigned  to  a  railroad  company  for 
transportation  to  W.,  the  bill  of  lading  stating  the  number  of  tons  and  the 
freight  per  ton.  The  company  paid  the  freight  to  the  master  of  the  vessel, 
and  delivered  all  the  coal  received  at  W.,  but  on  subsequently  weighing  it 
there,  the  amount  was  found  to  fall  short  of  that  stated  in  the  bill  of  lad- 
ing. It  was  the  known  custom  of  the  company  not  to  weigh  coal  consigned 
to  it,  but  in  the  present  case  its  agents  could  with  ordinary  care  have  ob- 
served the  deficiency  in  the  quantity  received.  Held^  that  the  company  was 
not  liable  for  the  deficiency,  and  was  entitled  to  the  full  amount  of  freight 
paid  the  master.  Naugatuck  R.  Co.  v.  Beardsley  Scythe  Co.,  83  Conn.  221. 
And  the  fact  that  the  shipper  has  surrendered  to  the  warehouseman,  after 
the  execution  of  the  bill  of  lading,  his  warehouse  receipt  for  the  full  amount 
named  in  such  bill,  will  not  preclude  the  ship-owner  from  disputing  the 
correctness  of  the  bill  in  that  respect.     Glass  v.  Goldsmith,  22  Wis.  488. 

The  onuB  of  rebutting  the  presumption  raised  by  the  statement  of  quantity 
or  weight,  rests  upon  the  carrier.  McLean  v,  Fleming,  2  L.  T.  N.  8.  817. 
But  though  a  carrier,  in  the  absence  uf  evidence  of  fraud  or  mistake,  is  con- 
cluded by  the  receipt  in  his  bill  of  lading,  as  to  the  quantity  or  amount  of 
goods  shipped;  yet,  in  an  action  for  the  freight,  where  the  consignee  has  re- 
ceived the  goods  at  the  wharf,  without  qualification  or  reservation  of  the 
right  to  inspect,  weigh,  or  measure  them,  and  the  carrier  proves  due  care  of 
them  during  the  transit,  and  an  actual  delivery  of  all  in  his  possession  on 
his  arrival,  the  burden  of  proof  is  on  the  consignee  to  establish  that  a  defic- 
iency in  the  quantity  specified  in  the  bill  of  lading,  afterwards  discovered, 
is  chargeable  to  the  wrongful  act  or  neglect  of  the  carrier.  McCready  v. 
Holmes,  6  Am.  L.  Reg.  229.  A  custom  that  an  intermediate  carrier  who  re- 
ceived property  subject  to  charges  may  deduct  from  the  freight  earned  by  a 


102      WETLAND  V,  ATCHISON,  TOPEKA  AND  SANTA  FE  K.  OO. 

prior  carrier  the  value  of  any  deficiency  between  the  quantity  delivered  and 
that  stated  in  the  bill  of  lading,  and  that  the  prior  carrier  shall  not  be  al- 
lowed to  show  that  an  error  occurred  in  stating  the  amount  in  the  bill  of 
lading,  is  not  such  a  valid  custom  as  the  courts  will  enforce.  Strong  o. 
Grand  Trunk  R.  Co.,  15  Mich.  205. 

The  statement  in  the  bill  of  lading,  however,  may  be  made  conclusive,  by 
the  use  of  the  words  **  Quantity  guaranteed."  Bissell  v.  Campbell,  54  N.  Y., 
858;  Burne  v.  Weeks,  7  Bosw.  (N.  Y.)  372.  But  a  bill  of  lading,  reciting  a 
shipment  and  agreeing  to  deliver  **  twenty-two  hundred  and  eighty-two 
bushels  of  corn,  more  or  less,  all  to  be  delivered,"  is  complied  with  by  de- 
livering two  thousand  two  hundred  and  seventeen  bushels,  if  no  more  is 
shipped.  Kelly  «.  Bowker,  11  Gray,  428.  See  also  Peebles  v.  B.  &  A.  R. 
Co.,  112  Mass.  98.  So,  a  bill  for  a  specified  number  of  tons  of  scrap  iron, 
**  marked  and  numbered  as  per  margin,"  and  concluding  *' weight  unknown 
^"  the  master,  binds  the  ship-owner  to  deliver  only  so  much  as  is  actually 
shipped.    Shepherd  v.  Naylor,  5  Gray,  591. 

Value, — There  is  no  obligation  upon  the  shipper,  when  tendering  goods 
for  transportation,  to  inform  the  carrier  of  their  value,  unless  he  is  asked  to 
do  so.  Levais  «.  Gall,  17  La.  Ann.  Rep.  802;  Phillips  v.  Earle^  25  Mass. 
182;  Brooke  v.  Pickwick,  4  Bing.  218;  So.  Ex.  Co.  o.  Crook,  44  Ala.  468; 
Gorham  Mfg.  Co.  «.  Fargo,  45  How.  (N.  Y.)  Pr.  90 :  C.  &  A.  R.  Co.  ©.  Bal- 
deauf ,  16  Pa.  St.  67 ;  Reef  r.  Rapp,  3  W.  &  S.  rPa.) ;  Baldwin  v.  L.  &  G.  W. 
S.  Co.,  74  N.  Y.  125;  Parmelee  v.  Lowitz,  74  111.  116:  Warner  v.  West 
Transp  Co.,  5  Rob.  (La.)  490;  Merchants'  Despatch  Trans.  Co.  «.  Bowles, 
80  111.  473.  And  where  the  carrier,  knowing  the  value  of  the  goods,  fails 
to  enter  it  in  his  receipt,  he  cannot  rely  upon  a  stipulation  contained 
therein  limiting  his  liability  to  a  specific  amount  (in  reality  less  than  the 
true  value  of  the  goods)  because  the  value  has  not  been  declared  by  the 
shipper.  Eemberv.  So.  Ex.  Co.,  22  La.  Ann.  Rep.  158;  So.  Ex.  Co.  v,  Newby, 
86  Ga.  635;  Stoneman  v.  Erie  R.  Co.,  52  N.  Y.  429. 

In  Tudor  i^.Macomber,  14  Pick.  (Mass.),  it  is  held  that,  as  a  general  rule, 
the  valuation  of  the  cargo  in  the  bill  of  lading  is  conclusive  between  the 
owner  of  the  ship  and  the  owner  of  the  cargo,  in  the  adjustment  of  a  gen- 
eral average  at  the  home  port. 


Wetland,  Trustee, 

V, 

Atchison,  Topeka  and  Santa  Fe  R.  Co. 

{Advance  Casey  Iowa,     June  9,  1887). 

The  plaintiff,  on  receiving  an  order  from  E.,  doing  business  at  Pueblo, 
Colorado,  shipped  to  that  place  over  the  defendant  road  a  car-load  of  canned 
goods  consigned  to  himself.  He  received  from  the  company  two  receipts, 
one  of  which  he  indorsed  to  E.,  attached  it  to  a  draft  for  the  value  of  the 
goods,  and  sent  it  to  a  bank  at  Pueblo  for  collection  ;  the  other  was  sent  to 
E.,  without  indorsement.  E.  presented  this  receipt  to  the  company  and  re- 
ceived the  goods.  The  company  had  no  knowledge  of  the  receipt  and  draft. 
E.  refused  to  pay  for  the  goods,  and  subsequently  became  insolvent.  In 
an  action  against  the  railroad  company  to  recover  the  value  of  the  goods, 
Jield,  that  the  possession  by  E.  of  the  receipt  clothed  him  with  such 
an  apparent  right  to  the  goods  as  relieved  the  defendant  of  liability. 
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Appeal  from  superior  court  of  Cedar  Kapids. 

The  defendant  is  a  common  carrier  of  goods,  and  operates  aline 
of  railway  in  the  States  of  Kansas  and  Colorado  and  the  Territory 
of  New  Mexico.  This  action  was  brought  to  recover  the  value  of 
a  car-load  of  canned  goods  which  was  shipped  by  the  Elgin  Canning 
Co.  from  Elgin,  in  this  State,  to  Pueblo,  in  the  State  of  Colorado. 
The  defendant  received  the  goods  from  the  carrier  to  whom  they 
were  delivered  by  the  consignor,  and  transported  them  to  their 
destinaticm,  and  there  delivered  them  to  one  O.  C.  Evans.  They 
were  consigned  to  the  shipper,  and  plaintiff  alleges  that  the  delivery 
was  without  authority  and  wrongful,  and  amounted  to  a  conversion 
of  them  by  defendant.  Plaintiff  recovered  in  the  Superior  court, 
and  defendant  appealed. 

George  H.  Peck  and  Anderson^  Davis  cfe  Ilagerman  for 
appellant. 

Henry  Rickel  for  appellee. 

Beed,  J. — There  is  no  dispute  as  to  the  facts  of  the  case.  Evans 
was  in  business  at  Pueblo  as  a  commission  merchant.  He  sent  an 
order  to  the  Elgin  Canning  Co.,  which  did  business  at  Elgin,  in 
this  State,  for  a  car  load  of  goods.     The  canning  com-  facts, 

fany,  not  being  acquaintea  with  Evans,  shipped  the  goods  to 
^ueblo  consigned  to  itself.  They  were  delivered  at  Elgin  to  the 
Burlington,  Cedar  Rapids  &  Northern  R.  Co.,  and  the  shipper 
received  two  receipts  from  that  company,  which  are  in  the  usual 
form  of  shipping  receipts,  showing  on  their  face  the  name  of  the 
consignor  and  the  consignee,  and  the  destination  of  the  property ; 
also  embodying  the  shipping  contract.  It  drew  its  draft  on  Evans 
for  the  value  of  the  goods,  and  attached  it  to  one  of  the  receipts, 
which  it  indorsed,  and  sent  it  forward  through  a  bank  for  collection. 
The  other  receipt  it  sent  directly  to  Evans.  When  the  goods 
reached  their  destination,  Evans  presented  the  receipt  which  had 
been  sent  him  to  defendant's  agent  at  Pueblo,  who  permitted  him 
to  take  them  away.  He  afterwards  refused  to  pay  the  draft,  and 
is  now  insolvent.  The  receipt  was  not  indorsed  or  assigned  in 
writing  by  the  shipper ;  but  defendant  had  no  knowledge,  when  it 
delivered  the  goods,  that  two  receipts  had  been  given  the  shipper, 
or  that  it  had  drawn  upon  Evans  for  the  price. 

The  question  whether  defendant  is  liable  is  to  be  determined 
from  these  facts.     The  conduct  of  the  shipper  in  consigning  the 
property  to  itself,  and  in  sending  forward  the  shipping  receipt 
attached  to  the  draft  drawn  upon  the  purchaser,  very 
clearly  indicates  an  intention  on  its  part  to  retain  the  poggMMOK  of 
jus  disponendi,  and  if  it  had  done  nothing  further,  and  SSS^f  inxi 
defendant  had  delivered  the  property  to  the  purchaser,  »op«on«TT. 
there  would  probably  have  been  no  question  as  to  its 
liability ;  for  the  law  unquestionably  is  that  the  carrier  takes  the 
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risk^  of  deliverinff  the  property  to  the  one  entitled  to  receive  it* 
If  he  delivers  it  oy  mistake,  however  innocently  committed,  to  a 
wrong  party,  or  if  possession  from  him  is  procured  by  one  not 
entitled  to  receive  it,  by  fraud,  he  is  liable.  Hutch.  Carr.  §  130 ; 
American  Exp.  Co.  v.  Stack,  29  Ind.  27;  Viner  v.  Steamship 
Co.,  50  N.  Y.  23.  But,  if  the  owner  directs  or  induces  him  to 
deliver  it  to  another,  he  incurs  no  liability  by  making  the  de- 
livery. The  consignee  is  presumptively  the  owner  of.  the  pro- 
perty, and  entitled  to  receive  it  from  the  carrier,  but  the  title 
and  right  may  be  passed  to  another  by  the  transfer  to  him  of  the 
bill  of  lading,  and  such  transfer  may  be  made  bv  indorsement  or 
assignment.  But  the  delivery  of  it  without  indorsement  would 
have  the  same  effect  if  made  with  that  intent.  The  question  here 
is  not  whether,  as  between  the  shipper  and  Evans,  tlie  title  passed 
to  the  latter  by  the  delivery  of  the  receipt  to  him,  but  whetner  he 
was  clothed  by  that  act  with  such  an  apparent  right  to  the  property 
as  that  defendant  was  warranted  in  delivering  it  to  him.  It  is  to 
be  borne  in  mind  that  the  delivery  of  the  receipt  to  him  was  the 
voluntary  act  of  the  shipper.  No  fraud  was  practised  in  procuring 
it ;  and  herein  the  case  differs  from  Express  Co.  v.  Stack,  supra. 
In  that  case  the  person  who  obtained  tne  goods  from  the  carrier 
by  fraud  procured  them  to  be  consigned  to  a  fictitious  firm,  and 
by  a  like  iraud  procured  the  bill  of  lading,  and  on  the  strength  of 
his  possession  of  it  procured  them  from  the  carrier ;  and  the  carrier 
was  held  liable,  on  the  ground  that  the  one  to  whom  it  delivered 
them  was  not  even  apparently  entitled  to  receive  them.  But  in 
this  case  Evans  did  not  request  that  the  receipt  be  sent  to  him,  but 
the  shipper  sent  it  on  his  own  motion. 

The  question,  then,  appears  to  us  to  be  this :  Was  defendant 
justified  in  presuming,  from  the  fact,  that  the  receipt  had  volun- 
tarily been  placed  in  Evans'  hands  by  the  consignor,  that  he  was 
entitled  to  receive  the  property,  and  in  acting  upon  that  presump- 
tion? And  we  think  it  was.  The  receipt  was  the  evidence  of  the 
title  to  the  property. 

The  title  could  be  transferred,  as  we  have  said,  by  the  mere 
delivery  of  the  instrument.  When  defendant  delivered  the  goods, 
the  only  fact  relating  to  the  transaction  of  which  it  had  knowledge 
was  that  the  receipt  had  been  delivered  to  Evans.  There  was 
nothing  to  suggest  tnat  the  delivery  had  been  made  for  any  other 
purpose  than  to  transfer  to  him  the  title  to  the  goods.  The  fair 
and  reasonable  presumption  arising  from  that  fact,  standing  alone, 
was  that  it  was  delivered  to  him  for  that  purpose.  As,  then,  the 
shipper  had  voluntarily  put  into  his  hands  the  evidence  of  title, 
and  clothed  him  with  the  apparent  ownership  of  the  property,  it 
should  not  be  heard  to  complain  that  the  carrier  acted  upon  the 
appearances  which  it  thereby  created.  If  it  did  not  intentionally 
mislead  defendant,  it  put  it  in  Evans'  power  to  mislead  it,  and  the 
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case  18  governed  by  the  equitable  rule  that,  when  one  of  two  inno- 
cent parties  must  suffer  a  loss  from  the  wrong  of  another,  the  loss 
should  fall  upon  the  party  who  put  it  in  the  power  of  that  other  to 
perpetrate  the  wrong. 

We  think,  therefore,  that  the  superior  court  erred  in  rendering 
judgment  for  plaintiff.     Reversed. 

Transfer  of  Bills  of  Lading  without  Indorsement! — Bills  of  lading  are 
not,  and  cannot  be  made,  by  any  form  of  words,  negotiable  in  the  sense  that 
commercial  paper  payable  to  bearer,  or  order,  or  assigns,  is  negotiable.  If 
words  of  negotiability  be  contained  in  them  they  only  indicate  the  intention 
of  the  shipper  as  to  the  person  for  whose  use  the  consignment  is  made.  These 
instruments,  being  symbolical  of  the  property  described  in  them  like  the 
property  they  represent,  may  be  transferred  by  deliyery  merely,  and  this  is 
80  without  regard  to  the  presence  or  absence  of  words  of  negotiability  on 
their  face.  Emery  o.  Irving  Nat.  Bank,  25  Ohio  St.  860.  And  it  is  a  general 
rule,  that  when  goods  are  shipped  under  a  bill  of  lading,  drawn  to  the  order 
of  the  shipper,  the  deliyery  over  of  such  bill  of  lading  unindorsed  will  pass 
title  to  the  goods,  and  authorize  the  delivery  of  them  by  the  carrier  to  the 
holder.  Merchants*  Bank  of  Canada  v.  Union  R.  &  Trans.  Co.,  Harr. 
(N.Y.),  249;  s.  c,  69  N.  Y.  878;  Forbes  v,  Fitchburg  R.  Co.,  9  Am.  &  Eng. 
R  R.  Cas.  80;  City  Bank  v.  Rome,  Watertown  &  Ogdensburg  R.  Co.,  44 
N.T.  136;  Mich.  Cent.  R.  Co. «.  Phillips,  60  111.  190;  Marine  Bank  of  Chicago 
V,  Wright,  46  Barb.  46;  Ohio  &  Miss.  R.  Co.  «.  Kerr,  49  111.  459. 

Consignee  paying  Draft  attached  to  Bill  of  Lading  can  recover  Danrtages 
of  Carrier  for  Delivering  Goods  to  Shipper. — Where  a  shipper  attaches  his  bill 
of  lading  to  a  draft  upon  the  consignee,  he  thereby  expresses  his  intention 
to  deliver  the  goods  upon  payment  of  such  draft,  and  to  retain  control  of 
them  until  such  payment,  and  the  carrier  who,  under  such  circumstances, 
delivers  them  while  in  transit  to  the  shipper,  is  liable  to  the  consignee  who 
has  duly  taken  up  the  draft.  Wells,  Fargo  &  Co.  v,  Oregon  R.  &  N.  Co., 
82  Fed.  Rep.  61. 


Swift 

V. 

PAcmo  Mail  S.  Co.  and  Panama  R  Oo. 

(Advance  C(ue,  New  York,    June  7,  1887.) 

Parties  having  the  control  of  whale  oil  taken  from  whaling  vessels  at 
Panama  delivered  it  to  the  Panama  R.  Co.  for  transportation  by  that 
company  and  the  Pacific  Mail  Steamship  Co.  to  New  York.  The  parties 
delivering  the  oil  for  transportation  were  also  the  consignees,  but  there  was 
evidence  that  certain  seamen  had  an  interest  in  the  oil.  In  an  action  against 
the  carriers  to  recover  damages  for  negligence  in  the  transportation  of  the 
oil,  held,  that  the  contracting  parties  must  be  assumed  to  have  sufficient 
title  and  right  to  maintain  the  action;  there  being  no  evidence  that  the 
seamen  were  either  partners  or  joint  owners  with  the  plaintiff,  they  were  not 
necessary  parties  to  the  action. 

A  corporate  carrier  over  a  portion  of  a  continuous  line  of  transportation 
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may  (withia  reasonable  limits  and  under  such  circumstances  as  are  fairly 
incident  to  its  legitimate  corporate  business)  contract  to  carry  from  a  point 
beyond  its  own  terminus  to  its  terminus,  and  thence  over  its  own  route,  as 
well  as  to  carry  beyond  the  terminus  of  its  own  route,  and  such  contract  is 
not  ultra  vires. 

Where  each  of  two  connecting  common  carriers,  forming  a  continuous  line 
of  transportation,  is  competent  to  contract  alone  for  transportation  over  the 
entire  line,  they  are  competent  to  make  a  joint  contract  for  «uch  transporta- 
tion, and  thus  become  joint  carriers  and  jointly  liable  for  loss  or  damage  to 
goods  transported  under  such  joint  contract. 

Where  the  evidence  warrants  a  finding  that  the  merchandise  transported 
was  delivered  to  and  accepted  by  the  carriers  under  a  special  contract,  and 
there  is  no  conclusive  evidence  that  the  consignor  consented  to  accept  bills 
'  of  lading  in  place  of  such  contract,  the  carriers*  liability  is  fixed  by  such 
special  contract,  and  cannot  be  abrogated  or  altered  by  the  subsequent  sign- 
ing and  mailing  of  bills  of  lading  by  the  carriers,  which  did  not  reach  the 
consignor  (who  was  also  the  consignee)  until  after  the  loss  occurred. 

Appeal  from  a  judgment  of  the  supreme  court  at  general 
term  in  the  first  department,  aflBrming  a  jn^ffment  of  the  circuit 
in  favor  of  plaintiffs  against  defendants  jointly  in  an  action  to  re- 
•cover  damages  for  the  breach  of  a  shipping  contract.     AflBrmed. 

This  action  was  brought  by  the  plamtiffs  as  shippers  against  the 
defendants  as  common  carriers  to  recover  damages  for  breach  of 
a  joint  contract  for  the  carriage  of  whale  oil  from  Panama  to  New 
York,  The  complaint  alleged  that  the  plaintiffs  were  copartners 
and  that  the  deiendants  were  corporations  organized  under  the 
laws  of  this  State;  that  the  business  of  the  Panama  R.  Co., 
among  other  things,  was  the  transportation  of  freight  from 
Panama  by  rail  to  Aspinwall,  and  there  to  deliver  the  same  to  the 
Pacific  Mail  Steamship  Co.,  whose  business  it  was,  among  other 
things,  to  transport  the  freight  so  received  by  vessel  to  New  York; 
that  the  defendants,  for  a  single  price  named,  entered  into  a  joint 
contract  to  carry  the  oil  from  Panama  to  New  York ;  that  they 
entered  upon  the  performance  of  their  contract  in  the  months  of 
January  and  February,  1873,  and  delivered  a  portion  of  the  oil 
received  by  them  from  the  plaintiffs  in  the  city  of  New  York 
about  the  23d  of  April,  1873 ;  that  owing  to  the  negligence  delay 
and  improper  handling  of  the  oil,  and  the  casks  containing  the 
same,  by  the  defendants,  the  oil  was  greatly  damaged  and  injured, 
and  a  large  part  of  it  was  lost  by  leakage  while  at  Panama,  on  its 
way  across  the  Isthmus,  at  Aspinwall,  and  also  on  the  passage  from 
Aspinwall  to  New  York ;  and  that  by  reason  of  negligence,  impro- 
per conduct,  and  mismanagement  of  the  defendants  the  plaintiffs 
suffered  damages  in  the  sum  of  $20,000,  besides  interest. 

Each  of  the  defendants  by  a  separate  answer,  among  other  things, 
•denied  the  joint  contract  and  the  joint  liability  alleged  in  the  com- 
plaint; alleged  that  the  oil  was  delivered  and  carried  under  a 
special  contract,  printed  and  in  writing,  copies  of  which  were  de- 
livered to  plaintiffs,  wherein  the  several  nghts  and  liabilities  of 
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plaintiffs  and  defendants  and  each  of  them  (with  respect  to  plain- 
tiffs and  to  each  other  relative  to  the  sabject-matter  of  the  com- 
plaint) were  limited,  defined,  and  deter mmed,  and  that  its  under- 
taking in  regard  to  the  oil  was  only  under  soch  contract,  which  it 
had  nillj  performed ;  that  it  was  not  liable  for  losses  accruing 
upon  the  route  of  the  other  defendant;  and  each  defendant  also 
alleged  as  a  separate  defence  that  there  was  a  defect  of  parties 
plaintiff,  and  that  several  other  persons  named  were  then,  and  also 
at  the  time  of  the  making  of  the  contract  and  the  transportation 
of  the  oil,  jointly  interested  with  the  plaintiffs  in  the  oil. 

The  action  was  brought  to  trial  at  a  circuit,  and  the  jury 
rendered  a  verdict  in  favor  of  the  plaintiffs  for  upwards  of  $23,000. 
From  the  judgment  entered  upon  that  verdict  the  defendants  ap- 
pealed to  the  general  term,  and  from  affirmance  there  to  this 
court. 

George  IToadly  and  R.  H.  Griffin  for  the  Pacific  Mail  S.  Co. 

WiUiam  G.  Choate  for  Panama  R.  Co. 

Austin  G.  Fox  for  respondents. 

Eable,  J4 — A  point  is  made  on  behalf  of  the  defendants  that  the 
plaintiffs  cannot  maintain  this  action  on  the  ground  that  some  of 
the  seamen  on  the  whaling  vessels  were  to  some  extent 
joint  owners  witli  them  of  the  oil.  It  is  undoubtedly  cSsSy"  pab- 
the  general  rule  in  this  State  that  an  action  against  a  "™* 
common  carrier  for  the  breach  of  his  contract,  or  of  his  duty  to  carry, 
must  be  brought  in  the  name  of  the  owner  of  the  goods,  although 
the  contract  may  have  been  made  or  the  goods  shipped  by  another. 
Green  v.  Clarke,  12  N.  Y.  343 ;  Krulder  v,  Ellison,  47  ff .  Y.  36. 
The  rule  has,  however,  been  much  questioned  and  has  some 
exceptions.  Blanchard  v.  Page,  8  Gray,  281 ;  Finn  v.  Western 
R.  Corp.,  112  Mass.  524;  Arbuckle  t;.  Thompson,  37  Pa.  170. 

Where  the  consignor,  although  not  the  general  owner,  has  a  lien 
upon  or  a  special  interest  in  the  goods,  and  makes  the  contract  and 
ays  the  consideration  for  their  carriage,  he  may  bring  an  action 
or  the  breach  of  the  contract  in  his  own  name,  in  order  that  he 
may  protect  his  rights.  Here  these  plaintiffs  made  this  contract 
in  their  own  names,  and  with  their  own  money  paid  the  agreed 
freight,  and  they  were  both  oonsignors  and  consignees.  It  does 
not  appear  what  ownership  the  seamen  had  in  the  oil,  if  any,  nor 
does  it  appear  what  the  relations  between  the  plaintiffs  and  them 
were.  For  aught  that  appears  the  plaintiffs  were  under  a  special 
duty  to  deliver  this  oil  in  the  city  of  New  York,  and  had  a  special 
interest  to  protect  in  the  whole  of  the  oil.  As  they  were  in  con- 
trol of  the  oil  and  made  the  contract  for  its  transportation,  being 
both  consignors  and  consignees,  in  the  absence  of  proof  to  the 
contrary  it  must  be  assumed  that  they  had  suflScient  title  and  right 
to  maintain  this  action  and  enforce  their  contract  with  the  defend- 
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ants ;  and  in  bo  holding  it  is  believied  that  we  are  in  conflict  with 
no  aathority. 

Bat  the  evidence  does  not  show  that  the  seamen  were  joint  own- 
ers with  the  plaintiffs  of  the  oil.  It  was  simply  testified  that 
"  they  were  interested  in  the  oil,"  and  that  evidence  was  not  sofli- 
cient  to  establish  that  they  were  either  partners  or  joint  owners 
with  the  plaintiffs.  It  is  more  reasonable  to  suppose  from  such 
evidence  that  they  were  simply  interested  in  the  proceeds  of  the 
oil ;  and  such  is  believed  to  be  the  common  arrangement  between 
the  owners  of  whah'ng  vessels  and  their  seamen,  when  the  latter 
have  an  interest  in  the  product  of  the  whaling  voyage.  Baxter  v. 
Eodman,  3  Pick.  435;  wozier  v.  Atwood,  4  ±*ick.  234;  Bishop  v. 
Shepherd,  23  Pick.  492. 

We  are,  therefore,  of  opinion  that  the  seamen  were  not  necessary 
parties  to  the  action. 

The  Panama  R.  Co.  was  organized  to  construct,  maintain,  and 
owiTEB  MAT  operate  a  railroad  across  the  Isthmus  from  Panama  to 
Aspinwall,  and  the  Pacific  Mail   Steamship  Co.  was 

"^  organized  to  navi^te  steamships  on  the  Pacific  and 

StJSSrovS  Atlantic  oceans.     Laws  1848,  chap.  26«,   and  Laws 

OTHER  BOCTE.         ^g^Q^   chai).   207. 

It  IS  not  disputed  tnat  the  Panama  R.  Co.  could  receive  freight 
at  Panama  and  contract  to  carry  it  beyond  its  terminus  through 
to  the  city  of  New  York,  nor  that  the  !racific  Mail  Steamship  Co* 
could  receive  freight  at  the  city  of  New  York  and  contract  to 
carry  it  to  Aspinwall  and  thence  by  the  railroad  to  Panama.  It  is 
the  well-settled  law  in  this  State  that  a  carrying  corporation  over  a 
portion  of  a  continuous  line  of  transportation  may  contract  to  carry 
beyond  the  terminus  of  its  route,  and  that  such  a  contract  is  not 
ultra  vires.  Weed  v.  Saratoga,  etc.,  R.  Co. ,  19  Wend.  534 ;  *  Wy Ide 
V.  North  R.  Co.  of  New  Jersey,  53  N.  Y.  156 ;  Root  v.  Great 
Western  R.  Co.,  55  N.  Y.  524 ;  Condict  v.  Grand  Trunk  R.  Co.,  54 
N.  Y.  500. 

Such  contracts  have  been  upheld  sometimes  upon  the  ground  of 
estoppel,  and  sometimes  upon  the  ground  that  tney  were  incident 
to  tne  business  for  which  the  contracting  corporation  was  organ- 
ized. While  the  defendants  admit  that  such  contracts  could  be 
made,  they  contend  that  the  Pacific  Mail  Steamship  Cj.  could  not 
contract  to  (receive  goods  away  from  its  terminus  and  to  transport 
them  to  such  terminus  over  the  route  of  another  carrier,  and  thence 
transport  them  over  its  own  route  to  their  destination.  That  is, 
while  they  admit  that  the  steamship  company  could  receive  goods 
at  the  city  of  New  York  and  contract  to  carry  them  to  Panama  on 
the  Pacihc  coast,  they  deny  that  it  could  receive  goods  at  Panama 
and  agree  to  transport  them  to  the  city  of  New  York. 

We  see  no  reason  for  distinguishing  between  the  two  kinds  of 
contracts,  and  for  holding  that  the  company  could  make  the  on© 
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kind  and  not  the  other.  If  when  it  receives  goods  at  New  York 
for  transportation  to  Panama  it  is  engaged  in  business  authorized 
by  its  charter  or  incident  to  such  business,  then  when  it  procures 
freight  at  Panama  for  transportation  to  Aspinwall  and  thence  to 
New  York  it  is  also  engaged  in  promoting  the  legitimate  business 
for  which  it  was  organized.  It  thus  procures  freight  for  transpor- 
tation upon  its  steamships ;  and  the  business  it  thus  does  at  Pan- 
ama and  across  the  Isthmus  is  just  as  legitimate  as  it  would  be  to 
eatablish  agencies  on  the  Pacific  coast  to  solicit  freight  for  trai^s- 
portation  from  Aspinwall  to  New  York,  or  to  contract  with  news- 
papers there  to  advertise  the  carrying  of  such  freight.  Cannot  a 
railroad  company  take  freight  for  transportation  at  a  point  a  few 
rods  from  its  depot  ?  And  if  it  may  a  few  rods  why  not  a  few  miles  i 
If  it  may  have  a  depot  for  the  receipt  of  freight  one  mile  from  its 
terminus,  why  may  it  not  have  a  depot  fifteen  or  twenty  miles 
therefrom  and  transport  the  freight  thence  to  its  road  by  any 
means  that  it  chooses  to  adopt  2 

The  Panama  R.  Co.  terminated  on  the  Pacific  coast  at  Panama, 
and  there  it  owned  lighters  to  go  out  into  the  ocean  to  take  freight 
from  vessels.  If  it  could  send  its  lighters  put  one  miloi,  why  could 
it  not  send  them  out  aeveral  miles  for  the  same  purpose  to  some 
convenient  port  or  roadstead?  The  main  business  of  the  steam- 
ship company  between  Aspinwall  and  New  York  was  to  transport 
j)assengers  and  freight  which  came  from  the  Pacific  coast,  and  in 
stead  of  taking  the  passengers  and  freight  at  Aspinwall  why 
could  it  not  take  them  at  Panama  ?  We  see  no  reason  for  holding 
that  it  might  not  do  so  in  the  prosecution  of  its  corporate  business 
and  as  incident  thereto.  Then  again,  if  when  the  steamship  com- 
pany receives  goods  at  New  York  under  the  contract  to  carry  them 
to  Panama  it  is  estopped  from  denying  its  authority  and  power  to 
make  the  contract,  wny  when  it  receives  goods  at  Panama  under 
contract  to  be  carried  to  New  York  should  it  not  be  equally  bound 
by  estoppel  ? 

We  think,  therefore,  that  it  is  clear  upon  principle  and  authority 
that  both  defendants  were  competent  to  enter  into  contract  to 
carry  this  oil  from  Panama  to  New  York.  And  as  each  was  com- 
petent to  contract  alone  it  cannot  be  doubted  that  they  were  com- 
petent to  make  a  joint  contract  to  do  it.  They  could  even  become 
Partners  in  the  transportation  business  between  Panama  and  New 
''ork ;  and,  so  far  as  we  have  discovered,  the  power  of  corporations 
thus  to  become  joint  carriers  has  never  been  denied  but  has  fre- 
quently been  recognized.  Aigen  v.  Boston  &  Maine  R.  Co.,  132 
Mass.  423 ;  s.  c,  6  Am.  &  Eng.  K.  R.  Cas.  426 ;  Block  v.  Fitchburg 
R  Co.,  139  Mass.  308 ;  Gass  v.  N.  Y.,  etc.,  R.  Co.,  99  Mass.  220 ; 
Hot  Springs  R.  Co.  v.  Trippe,  42  Ark.  465 ;  St.  Louis  Ins.  Co.  v, 
St.  Louis,  etc.  R.  Co.,  104  U.  S.  146 ;  Barter  v.  Wheeler,  49  N.  H. 
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9 ;  Wvlde  v.  North  R.  Co.  of  New  Jersey,  mpra ;  Hutchinson 
Carr.  §  160. 

The  right  of  a  corporate  carrier  to  go  beyond  its  terminus  to 
procure  freight  and  passengers,  and  to  transport  them  to  its  ter. 
minus  for  carriage  over  its  route,  is  not  absolute  and  unqualified,  but 
has  some  limitations.  What  those  limitations  are  it  is  not  possible 
in  a  general  way  to  define.  The  N.  Y.  Central  &  Hudson  Eiver 
R.  Co.  could  not  establish  a  line  of  steamers  between  Liverpool 
and  New  York  to  carry  ^jassengers  and  freight  from  Liverpool  to 
New  York  in  order  that  it  mignt  secure  the  business  of  transport- 
ing such  passen^rs  and  freight  over  its  route  to  Bufl!alo ;  but  it 
might  run  ferry-boats  from  Staten  Island,  or  from  the  New  Jersey 
shore,  for  the  purpose  of  securing^  passengers  and  freight  for  trans- 
portation over  its  route.  The  ngnt  to  go  beyond  its  terminus  to 
procure  passengers  and  freight  for  transportation  over  its  route,  by 
a  corporate  carrier,  must  be  exercised  within  reasonable  limits  and 
under  such  circumstances  that  it  may  fairly  be  said  to  be  incident 
to  its  legitimate  corporate  business ;  and  our  holding  is  that  the 
Pacific  Mail  Steamship  Co.,  engaged  in  transportation  upon  both 
the  Pacific  and  Atlantic  oceans,  did  not  go  beyond  reasonable 
limits  in  contracting  to  take  freight  at  Panama  and  transport  it 
over  the  Panama  Railroad  for  delivery  to  its  steamships  at  Aspin- 
wall,  its  main  business  being  to  take  freight  coming  to  it  over  that 
railroad. 

The  plaintiffs  claim  that  the  contract  for  the  carriage  of  this  oil 
was  made  in  the  city  of  New  York  between  them  and  one  Bel- 
lows, who  was  the  vice-president  and  general  agent  of 
a2SS!oB  WAS  hoth  defendants  at  that  place,  and  that  it  was  made  by 
YoS  ii?D^iST  correspondence  with  Bellows  and  a  personal  interview 
S2L^S?SDwJf  Jiad  with  him.  On  the  other  hand,  the  defendants 
claim  that  the  contract  was  contained  in  and  evidenced 
by  the  bills  of  1  ading  signed  at  Panama  by  one  Corwin,  who  was 
the  agent  of  both  defendants  at  that  point,  which  bills  of  lading 
expressly  stipulated  that  the  defendant  should  not  be  jointly  liable 
for  any  loss  or  damage  to  the  oil ;  that  neither  of  them  should  be 
liable  in  any  event  for  any  loss  or  damage  accruing  upon  the 
route  of  the  other,  nor  accountable  for  leakage  arising  from  im- 
proper or  defective  casks,  nor  for  damages  of  any  kind  to  articles 
perishable  in  their  nature,  nor  for  unavoidable  detention  and  delay. 
The  trial  judge  submitted  all  the  evidence  bearing  upon  the  con- 
tract to  the  jury,  and  instructed  them  to  find  whether  it  was 
made  with  Bellows  as  claimed  by  the  plaintiffs,  or  whether  it  ex- 
isted in  the  bills  of  lading  as  claimed  oy  the  defendants;  and  he 
also  instructed  them  to  find  whether  the  contract  was  the  joint 
contract  of  the  defendants  or  the  individual  contract  of  the  Pacific 
Mail  Steamship  Co.;  and  he  charged  them  tliat  if  they  found  the 
contract  existed  in  the  bills  of  lading  they  should  render  a  verdict 
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in  favor  of  the  defendants ;  but  that  if  they  found  it  was  made 
with  Bellows  as  claimed  by  tlie  plaintiffs,  and  that  it  was  the  joint 
contract  of  both  defendants,  they  should  then  render  a  verdict  in 
favor  of  the  plaintiffs  against  both  defendants.  The  jury  must, 
therefore,  have  found  that  the  contract  was  made  with  feellows  as 
claimed  by  the  plaintiffs,  and  that  it  was  joint ;  and  the  only  fur- 
ther inquiry  is  whether  there  was  any  evidence  to  authorize  their 
finding. 

There  was  no  proof  that  Bellows  was  not  authorized  to  contract 
for  both  defendants  ;  nor  was  there  any  positive,  proof  that  the  de- 
fendants were  not  engaged  jointly  in  the  business  of  transportation 
between  New  York  and  Panama.  Both  defendants  had  tlie  same 
agents  at  Panama  and  Aspinwail.  Bellows  was  vice-president  of 
both  and  appeare  to  have  acted  for  both  in  the  city  of  New  York. 
Both  had  offices  therein  the  same  building,  and  the  interview  be- 
tween Bellows  and  the  plaintiffs  took  place  in  the  office  of  the 
steamship  company.  •  He  corresponded  and  held  the  interview  with 
the  plaintiffs  in  reference  to  through  freight  from  Panama  to  New 
York,  and  the  receipt  of  the  oil  at  Panama  and  the  care  to  be 
taken  of  it  while  upon  the  Isthmus  without,  so  far  as  appears,  con- 
sulting with  any  otner  agent  or  officer  of  either  company.  It  does 
not  appear  that  any  other  person  acted  or  was  authorized  to  act  for 
either  company  at  that  time  and  place  in  making  special  contracts 
for  the  transportation  of  goods  between  New  York  and  San  Fran- 
cisco across  tlie  Isthmus.  It  is  not  disputed  that  he  was  authorized 
to  act  for  and  to  represent  the  steamship  company,  whose  office  for 
the  transaction  of  its  business  he  occupied,  and  he  was  in  the  habit 
of  making  special  contracts  for  the  carriage  of  freight  through  be- 
tween New  York  and  San  Francisco. 

One  of  the  bv-laws  of  the  steamship  company  provided  that  the 
vice-president  should  be  the  assistant  executive  officer  of  the  com- 
pany, and  together  with  the  president  should  exercise  a  general  su- 
perintendence over  each  department  of  business  in  the  company's 
office.  Goods  on  the  Pacific  coast  were  brought  in  vessels  and  were 
taken  by  lighters  from  the  vessels  and  carried  to  the  docks  of  the 
Panama  R.  Co.,  and  the  through  f  reiglit  was  divided  between  the  two 
companies  as  follows:  compensation  for  the  lighterage  was  first 
deducted  for  the  railroad  company,  and  the  balance  was  equally 
divided,  although  the  transportation  from  Panama  to  Aspinwail 
took  but  four  nours,  while  the  voyage  from  Aspinwail  to  New 
York  took  more  than  twice  as  many  days. 

The  first  letter  written  by  Bellows  to  the  plaintiffs  was  one 
dated  September  18, 1871,  in  which  he  stated  to  them  that  "  We 
will  make  the  rate  on  whale  oil,  Panama  to  N.  Y.  5^  cts.  gold  per 
gal.  Should  you  decide  to  send  any  ships  to  Panama  with  oil 
or  bone  for  N.  Y.  you  will  please  to  give  us  early  notice  that 
we    may   be  prepared  to   receive  it."     In    August,  1872,  the 
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plaintife  wrote  Bellows,  referring  to  bis  letter,  and  stating  that 
their  whaling  vessels,  on  their  way  from  the  Arctic  Ocean  to  Pan- 
ama, would  be  due  in  San  Francisco  early  in  November,  and  in- 
quiring whether  there  would  be  facilities  for  landing  5000  or  6000 
barrels  of  oil  without  delay  at  Panama.  To  this  letter  on  the  24:th 
of  August,  1872,  Bellows  replied  by  letter  in  which  he  renewed 
bis  offer  to  carry  the  oil  at  the  rate  previously  stated  in  his  letter 
of  September,  1871,  and  stated  that  there  would  be  no  delay  in 
landing  at  Panama,  and  closed  as  follows  :  "  We  feel  very  sure  if 
you  once  try  this  route  for  your  oil  shipment,  you  will  ever  after 
nave  all  your  shipments  made  over  it." 

In  the  same  or  the  following  month  Swift,  one  of  the  plaintiffs, 
went  from  New  Bedford,  Massachusetts,  where  he  resided,  to  New 
York,  and  there  had  the  interview  with  Bellows  at  the  office  of  the 
steamship  company  in  which  he  alluded  to  the  letter  which  he  had 
received  from  nim,  told  him  the  plaintiffs  accepted  his  proposition 
and  had  concluded  to  order  their  ships  to  go  to  Panama  to  land 
their  oil,  and  informed  him  that  if  there  was  any  delay  in  the  oil 
on  the  Isthmus  there  would  be  a  great  deal  of  leakage,  unless  it 
was  in  charge  of  competent  coopers.  Bellows  said  they  had  good 
coopers  on  the  Isthmus.  Swift  proposed  to  send  out  to  Panama 
some  coopers  from  New  Bedford  who  were  very  competent,  and 
said  that  there  would  be  no  leakage  if  they  went  out.  Bellows  re- 
plied that  he  could  send  coopers  to  Panama,  but  thev  would  not  be 
allowed  to  do  anything  there;  that  tlie  company  had  competent 
workmen  to  take  care  of  the  oil,  and  plaintiffs'  coopers  would  only  be 
surplusage  and  entirely  unnecessary.  Swift  also  told  Bellows  that 
if  loss  occurred  on  the  Isthmus  from  delay  there  on  account  of  the 
casks  not  being  properly  coopered  and  taken  care  of,  the  plaintiffs 
would  hold  the  company  liable  for  such  loss ;  and  Bellows  replied 
that  there  would  be  no  loss  by  fault  of  the  company. 

Thereafter,  on  the  14th  of  October,  1872,  the  plaintiffs  addressed 
a  letter  to  Bellows  in  which  they  acknowledged  the  receipt  of  the 
letter  dated  August  24,  and  stated  that  their  three  ships  might  get 
from  5000  to  6000  barrels  of  oil,  and  that  they  would  be  due  at 
Panama  before  the  first  of  December,  and  further  stated : 

"We  shall  depend  upon  our  cargoes  having  the  first  chance,  and 
that  they  will  not  be  crowded  out  or  delayed  by  oil  from  other 
ships  whose  freight  has  been  engaged  subsequently  to  ours. 
Please  be  good  enough  to  write  to  us  on  this  point  and  assure  us 
that  there  will  be  no  delay  at  Panama  or  Aspinwall.  Can  you  not 
send  the  oil  direct  to  this  port  (New  Bedford^  ?  We  beg  to  a?k 
what  facilities  there  are  at  Panama  to  repair  tne  cutwater  of  The 
J.  Perry,  which  has  been  knocked  off  by  the  ice  quite  low  down 
under  water.  Please  state  your  rate  of  freight  for  supplies  sent 
our  ships  from  New  York." 

To  this  on  the  next  day  Bellows  replied,  saying  that  they  would 
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send  a  copy  of  their  letter  "  to  our  agent  at  Panama  with  instruc- 
tions to  give  your  oil  after  arrival  there  the  best  despatch  possible. 
We  have  a  gridiron  at  Panama  on  which  we  take  up  our  coast 
steamers,  ana  there  will  be  no  diflSculty  in  taking  up  your  vessel 
for  the  repairs  she  needs.  We  inclose  you  tariff  freight  rates  by 
our  line  to  Panama.''  On  the  9th  of  November  the  plaintiflEs 
wrote  Bellows  that  they  had  that  day  learned  by  telegram  that 
their  three  vessels  had  left  San  Francisco  for  Panama  with  4150 
barrels  of  oil,  and  they  engaged  again  for  freight  rates  from  New 
York  to  Panama.  To  this  letter,  on  the  11th  of  November,  1872, 
Bellows  replied:  "  We  are  pleased  to  learn  that  you  have  three 
cargoes  of  oil  on  the  way  to  Panama  from  San  Francisco,  and  by 
steamer ;  hence  to-morrow  we  will  advise  our  agent  at  Panama  that 
he  may  be  on  the  lookout  for  them ;"  and  he  gave  rates  of  freight 
from  New  York  to  Panama. 

This  correspondence,  together  with  what  was  said  at  the  inter- 
view between  Swift  and  Bellows,  made  a  special  contract  between 
the  parties  under  which  the  plaintiffs  were  to  deliver  the  oil  at 
Panama ;  and  the  principals  of  Bellows  were  to  receive  the  oil 
from  plaintiffs'  vessels,  take  it  upon  lighters  to  the  docks  and 
promptly  carry  it  across  the  Isthmus  to  Aspinwall  without  delay, 
care  for  the  oil  upon  the  Isthmus  and  see  to  the  coopering  of  the 
casks  so  that  there  would  be  no  leakage  there,  and  from  Aspinwall 
transport  it  to  the  city  of  New  York.  And  all  this  was  to  be 
done  for  the  single  price  stipulated. 

The  contract  so  far  as  it  went  was  complete.  It  was  doubtless 
expected  that  bills  of  lading  would  be  executed,  but  it  could  not 
have  been  expected  that  by  them  the  contract  so  made  should  in 
any  way  be  modified. 

Under  this  contract  all  the  oil  was  delivered  in  January,  1873, 
from  plaintiff'  vessels ;  and  the  only  ground  the  defendants  have 
for  claiming  that  this  was  not  the  contract  under  which  the  oil 
was  transported  is  the  fact  that  two  months  afterward,  on  the  27th 
of  March,  1873,  the  common  agent  of  the  defendants  execute 
bills  of  lading  which  were  sent  to  the  plaintiffs  and  received  by 
them  April  7.  By  some  delay  on  the  Isthmus  the  oil  did  not 
reach  Aspinwall  and  was  not  delivered  on  the  steamships  until  the 
second  or  third  of  April.  After  the  receipt  of  the  bills  of  lading 
the  plaintiffs  did  not  discover  the  peculiar  stipulations  contained 
in  them  at  variance  with  the  contract  which  they  had  previously 
made.  Upon  the  landing  of  the*  oil  in  New  York  the  loss  of  the 
oil  from  leakage  was  discovered,  and  the  plaintiffs  paid  the  stipu- 
lated freight,  giving  notice  of  their  claim  for  the  loss. 

Under  the  evidence,  the  main  features  of  which  we  have  alluded 
tb,  it  was  certainly  competent  for  the  jury  to  find  that  the  oil  was 
parted  with  to  the  defendants,  for  transportation,  and  that  the  de- 
fendants entered  upon  the  transportation  thereof,  under  the  con- 
80  A.  &  E.  R.  Cas.— 8 
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tract  claimed  by  the  plaintiffB.  The  defendants  coald  not,  there- 
fore, abrogate  or  alter  that  contract  by  merely  signing  and  mailing 
bills  of  laaing  which  did  not  reach  the  plaintiffs  until  after  the  on 
had  left  Aspinwall  and  much,  if  not  all,  the  loss  had  accrued. 
There  certainly  was  no  conclusive  evidence  that  the  plaintiffs  con- 
sented to  accept  the  bills  of  lading  in  place  of  the  prior  contract, 
and  that  contract  must  therefore  control.  Bostwick  v.  Bait.  &  O. 
R.  Co.,  45  N.  Y.  712;  Guillaume  v.  General  Transatlantic  Co., 
12  Am.  &  Eng.  Corp.  Cas.  231,  100  N.  Y.  491 ;  Wheeler  v.  New 
Brunswick,  etc.,  R.  Co.,  115  U.  S.  29. 

It  is  clear  that  the  plaintiffs  did  not  understand  that  they  were 
making  several  contracts  for  the  transportation  of  their  oil  from 
Panama  to  New  York ;  but  they  evidently  supposed  they  were 
making  a  single  contract  with  an  agent  who  haa  authority  to  con- 
tract lor  the  entire  route.  While  the  evidence  is  not  conclusive, 
nor  even  very  satisfactory,  that  the  defendants  contracted  jointly 
to  carry  this  oil,  yet  we  think  there  was  enough  to  justify  the 
jury  in  finding  such  a  contract.  Here  was  the  steamship  com- 
pany engaged  m  transportation  both  upon  the  Pacific  and  Atlantic 
oceans,  making  contracts  to  carry  from  ports  upon  one  ocean  to 

Eorts  upon  the  other,  and  such  contracts  could  be  performed  only 
y  carnage  across  the  isthmus  over  the  Panama  Kailroad,  and  that 
railroad  was  engaged  in  transportation  across  the  Isthmus  of 
freight,  almost  wholly  to  or  from  vessels  of  the  steamship  com- 
pany. The  two  companies  had  common  agents  upon  the  Isthmus 
and  in  New  York.     Goods  were  transported  in  all  cases  for  a  siu- 

Srle  through  freight  from  ports  on  the  Pacific  to  ports  on  the  At- 
antic,  and  the  freight  money,  after  deducting  compensation 
for  lightering,  was  equally  divided  between  the  companies,  and 
the  same  person  was  vice-president  of  both  companies.  Taking 
into  consideration  all  the  matters,  the  situation  of  the  two 
companies  and  all  the  circumstances  surrounding  them,  and  the 
methods  of  their  business  as  disclosed  in  the  evidence,  it  is  not  an 
improbable  nor  an  unjustifiable  inference  that  they  were  jointly 
engaged  in  business  and  jointly  contracted  with  the  plaintiffs. 

If  the  contract  was  made  by  the  correspondence  and  personal 
interview  with  Bellows,  as  claimed  by  the  plaintiffs  and  found  by 
the  jury,  then  if  the  defendants  are  not  jointly  liable  for  plaintiffs* 
loss,  they  are  severally  liable.  The  whole  loss  was  apparently 
primarily  due  to  unexplained,  unjustifiable  delay  and  carelessness 
upon  the  Isthmus  while  the  oil  was  in  the  possession  of  the  rail- 
road company.  For  that  delay  and  loss  it  is  liable  as  a  common 
carrier  upon  general  principles.  The  steamship  company  made 
a  special  contract  to  transport  the  oil  without  delay  from  Panama 
to  New  York,  and  to  care  for  it  and  cooper  the  casks  upon  the  Isth- 
mus, and  it  is  liable  for  the  loss  by  virtue  of  that  special  contract. 
Therefore  the  defendants  are  either  severally  or  jointly  liable  for 
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the  lose,  and  whether  they  shall  be  held  for  the  loss  joiDtly  or  sev- 
erally cannot  be  very  important   to   them,  because  it   is   oaite 
certain  from  their  relations  to  each  other  that  they  will  be  able  to 
adjust  between  themselves  in  a  satisfactory  manner  the   joint 
recovery. 

The  objection  to  the  joint  recovery,  therefore,  appears  to  be 
merely  technical  and  should  not  prevail,  unless  the  judgment  is 
plainly  and  clearly  wrong,  and  sucn  we  think  it  is  not. 

A  careful  consideration  of  the  whole  case  has  therefore  led  us  to 
the  conclusion  that  the  judgment  should  be  affirmed,  with 
costs. 

All  concur. 

Common  Carrier  Cannot  Dispute  Title  of  Party  Delivering^  Goods  for 
Transportation,  by  setting  up  Title  in  Himself  or  Third  Person. — Lockhart 
e.  Western  &  Atlantic  K,  27  Am.  &  Eng.  R  R.  Cas.  47. 

Partnership  Contracts  over  Connecting  Lines. — See  Block  «.  Erie  &  N. 
S.  Despatch  Fast  Freight  Line,  21  Am.  &  Eog.  R.  R.  Cas.  1-3  and  note. 

When  Parol  Agreement  for  Contract  of  Carriage  is  Not  Merged  in  Subse- 
quent Bill  of  Lading. — See  Hamilton  v.  Western  N.  Car.  R.  Co.,  ante^  p.  1  and 
note. 

Party  Contracting  with  Carrier  may  bring  Suit  for  Loss  of  Goods. — At 
common  law  the  party  to  a  contract  of  carriage  could  maintain  an  action  for 
its  breach,  whether  he  was  the  owner  or  not.  In  the  case  of  Sargent  v,  Mor- 
ris, 8  B.  &  Aid.  277,  Mr.  Justice  Bailey  says:  '*Now  I  take  the  rule  to  be 
this:  if  an  agent  acts  for  me  and  in  my  behalf,  but  in  his  own  name,  then, 
inasmuch  as  he  is  the  person  with  whom  the  contract  is  made,  it  is  no  answer 
to  an  action  in  his  name  to  say  that  he  is  merely  an  agent,  unless  you  can 
also  show  that  he  is  prohibited  from  carrying  on  that  action  by  the  person 
on  whose  behalf  the  contract  was  made.  In  such  cases,  however,  you  may 
bring  your  action,  either  in  the  name  of  the  party  by  whom  the  contract  was 
made,  or  of  the  party  for  whom  the  contract  was  made."  This  is  the  posi« 
tion  token  by  a  large  number  of  the  English  decisions.  See  Davis  v.  James, 
6  Bur.  2680,  before  Lord  Mansfield;  Moore  v.  Wilson,  1  T.  R.  659;  Domett  v. 
Beckford,  5  B.  &  Ad.  621;  Strong  v.  Hard,  6  B.  &  C.  160;  Sanders  v.  Van- 
seller,  4  Ad.  &  £1.  N.  R.  260;  Joseph  f>.  Knox,  3  Camp.  320;  Waring  9. 
Cox,  1  Gamp.  369;  Dunlop  0.  Lambert,  6  01.  &  Fin.  600;  Thomson  v.  Dom- 
iny,  14  M.  &  W.  403.  In  Blanchard  v.  Page,  8  Gray,  281,  the  same  view  is 
stated,  and  it  is  there  held  after  an  extensive  and  elaborate  review  of  the 
authorities,  by  Shaw,  C.J.,  that  a  consignor  was  the  proper  party  to  sue, 
though  having  neither  a  general  nor  special  property  in  the  goods. 

In  Finn  9.  Western  R.  Corp.,  112  Mass.  624,  the  case  of  Blanchard  v. 
Page  was  approved  and  followed,  and  it  was  held  that  a  consignor  who  de- 
livers goods  to  a  carrier  can  maintain  an  action  of  contract  against  him  for 
their  loss,  if  there  is  no  relation  between  the  carrier  and  the  consignee  other 
than  that  which  results  from  the  carrier's  possession  of  the  goods ;  and  in 
such  action  can  recover  the  full  value  of  the  property,  although  it  be  the 
property  of  the  consignee,  if  no  action  against  the  carrier  can  be  commenced 
oy  the  consignee ;  and  will  hold  the  proceeds  in  trust  for  the  consignee's  in^ 
demnity.  Wells,  J.,  said:  ** There  are  many  cases  both  in  England  and  in 
the  United  States,  in  which  the  doctrine  appears  to  be  maintained  that,  ex- 
cept when  there  is  a  special  contract,  a  remedy  for  injury  resulting  from 
breach  of  duty  by  a  earner  can  be  had  only  in  the  name  and  behalf  of  some 
OTO  having  «&  mterett  in  the  property  at  the  time  of  the  breach,  which  la 
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injuriously  affected  thereby.  .  The  rule,  might  well  be  conceded  if  the  excep- 
tion were  not  too  restricted.  It  will  hold  good  in  actions  of  tort,  because 
they  are  founded  upon  injury  to  some  interest  or  right  of  the  plaintiff,  and 
the  cases  which  support  this  view  are  mostly,  if  not  altogether,  actions  of 
tort.  Dawes  v.  Peck,  8  T.  R.  830;  also  of  Griffith  v.  Ingledew,  6  8.  &  R. 
429;  Green  v,  Clark,  5  Denio,  497;  18  Barb.  57,  and  2  Eernan,  843;  and  does 
not  appear  from  the  report  to  be  otherwise  in  Erulder  «.  Ellison,  47  K  Y. 
86.  In  discussing  the  grounds  of  decision  it  seems  to  haye  been  assumed  by 
various  judges,  as  we  think,  erroneously,  that  the  right  of  recovery  neces- 
sarily involved  the  question  with  whom  the  original  contract  of  service  was 
made.  And  the  effort  to  make  the  inference  of  law  as  to  that  contract  con- 
form to  what  was  deemed  the  proper  decision  as  to  the  right  to  recover  for 
the  injury,  has  led  to  some  statements  of  legal  inference  which  appear  to  ns 
to  be  somewhat  overstrained.  Thus,  in  Dawes  «.  Peck,  it  is  said  by  Law- 
rence, J.,  that  in  the  payment  of  freight  by  the  consignor  be  is  to  be  re- 
garded as  the  agent  of  the  consignee ;  that  the  carrier  generally  knows  noth- 
ing of  the  consignor,  but  looks  to  the  person  to  whom  the  goods  are  directed, 
In  Freeman  v.  Birch,  1  Nev.  &  Mac.  420,  it  is  said  by  Parke,  J. :  'In  ordin- 
ary cases  the  vendor  employs  the  carrier  as  the  agent  of  the  vendee.'  In 
Green  v.  Clark,  13  Barb.  57,  it  is  said  by  Allen,  J.,  that  when  the  consignee 
is  the  legal  owner,  or  the  property  vests  in  him  by  the  delivery  to  the  carrier, 
'  it  is  an  inference  of  law,  aud  not  a  presumption  of  fact,  that  the  contract 
for  the  safe  carriage  is  between  the  carrier  and  consignee,  and  consequently 
the  latter  has  the  legal  right  of  action.'  But  in  the  same  case  in  the  court 
of  appeals,  2  Eernan,  848,  it  was  regarded  as  immaterial  by  whom  the  con- 
tract was  made,  and  whether  the  plaintiff  was  consignor  or  consignee,  for 
the  purposes  of  an  action  of  case  for  negligence  by  which  his  property  was 
injured.  In  Griffith  v,  Ingledew,  the  dissenting  opinion  of  Gibson,  J., 
assuming  that  the  contract  of  carriage  formed  the  basis  of  the  action,  com- 
bats with  great  force  of  reasoning  the  proposition  that  a  contract  with  the 
consignee  is  the  legal  result  of  the  receipt  of  goods  by  a  carrier,  when  no 
privity  with  or  authority  from  the  consignee  is  shown,  and  none  professed 
by  the  consignor  at  the  time,  unless  the  direction  of  the  goods  to  the  address 
of  the  consignee  can  be  taken  to  be  such  profession.  .  .  .  We  do  not  think 
the  carrier's  contract  and  right  to  recover  his  freight  can  be  made  to  depend 
upon  what  may  prove  to  be  the  legal  effect  of  the  negotiations  between  con- 
signor and  consignee  upon  the  title  to  the  property  which  is  the  subject  of 
transportation.  His  contract  must  arise  from  the  circumstances  of  his  em- 
ployment. He  has  a  right  to  look  for  his  compensation  to  the  party  who 
required  him  to  perform  the  service  by  causing  the  goods  to  be  delivered  to 
him  for  transportation.  And  that  party,  unless  he  is  the  mere  agent  of  some 
other,  may  enforce  the  contract,  and  sue  for  its  breach,  by  the  carrier." 

In  Northern  Line  Packet  Co.  «.  Shearer,  61  III.  268,  it  was  held  that  the 
person  to  whom  the  shipping  receipt  is  given  may  bring  the  action,  though 
the  property  may  belong  to  another.  And  in  Snider  «.  Adams  Express  Co., 
77  Mo.  528,  s.  c,  16  Am.  &  £ng.  R.  R.  Gas.  261,  the  plaintiff,  having  sold 
land  as  agent  of  the  owner  and  received  the  purchase-money,  delivered  the 
latter  to  an  express  company  for  transportation  to  the  owner.  It  was  lost  in 
transit.  The  court  held  that  he  could  maintain  an  action  for  its  recovery. 
Sherwood,  J.,  said:  *'The  contract  with  the  defendant  company,  for  the 
transmission  of  the  money,  for  the  loss  of  which  suit  is  now  brought,  was 
made  by  plaintiff,  in  his  own  name,  without  mention  of  any  one  as  bene- 
ficiary of  such  contract.  If  so,  then  it  was  competent  for  the  agent,  with 
whom  the  contract  was  actually  made,  to  sue  in  his  own  name,  or  for  bis 
undisclosed  principal,  with  whom  ia  point  of  law  the  contract  was  made,  to 
sue  in  her  own  name."  Citing  Cothay  «.  Fennell,  10  B.  &  C.  671 ;  s.  c,  21 
E.  C.  L.  146;  Story  on  Agency,  §§  160,  270,  and  cases  cited;  Ferris  o.  Shaw, 
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72  Mo.  446 ;  and  Blanchard  o.  Pa^,  wnjpra.  Id  Southern  Exp.  Co.  «.  Craft, 
40  Miss.  480,  the  court  held  that  in  an  action  affainst  a  carrier  for  failure  to 
deliver,  the  shipper  is  the  proper  part^  plainti^  and  it  does  not  lie  with  the 
carrier  who  made  the  contract  with  him  to  say,  upon  a  breach  of  it,  that  he 
is  not  entitled  to  recover  damages,  unless  it  be  shown  that  the  consignee  ob- 
jecta,  for  without  that  it  will  be  presumed  that  the  suit  was  commenced  and 
so  prosecuted,  with  the  knowledge  and  consent  of  the  consignee,  and  for  his 
benefit.  In  Hooper  v.  Chicago  &  N.  W.  R.  Co.,  27  Wis.  81,  it  was  held  that 
the  shipper  of  goods,  who  has  contracted  for  their  safe  conveyance,  may  sue 
for  injuries  thereto  in  transportation,  although  the  title  to  the  ffoods  has 
vested  in  the  consignee.  In  this  case,  however,  the  shipper  was  held  to  have 
the  title  to  the  goods. 

A  miller  in  Suffolk  sold  flour  to  the  plaintiff,  and,  according  to  the  usual 
course  of  business  between  them,  consigned  it  to  him  in  Kent,  paying  the 
carriage  by  the  Great  Eastern  to  London ;  and  that  company  delivered  it  to 
the  South  Eastern  R.  Co.,  who  forwarded  it  to  the  plaintiff  in  Kent,  and 
charged  him  for  the  carriage  by  their  line.  EM,  that  though  the  property 
in  the  flour  might  not  have  passed  to  the  plaintiff  under  the  statute  of  frauds, 
still,  as  he  \aA  contracted  with  the  South  Eastern  Oo.  for  its  carriage, 
he  could  sue  them  for  damage  done  to  it  in  the  transit  over  their  line.  MMa 
t?.  South  Eastern  R.  Co.,  18  W.  R.  785. 

While  these  cases  show  that  in  many  instances  the  party  contracting  for 
the  carriage  of  the  goods  has  been  permitted  to  maintun  a  suit  against  the 
carrier,  although  having  no  property  or  interest  whatever  in  the  goods,  yet 
the  weight  of  authority  is  undoubtedly  to  the  effect  that  an  action  against 
the  carrier  for  a  breach  of  his  contract  must  be  brought  in  the  name  of  the 
owner  of  the  goods,  although  the  contract  maj  have  oeen  made  or  the  goods  . 
shipped  by  another;  and  at  all  events,  if  suit  is  broueht  by  the  consignor  he 
must  retain  at  least  a  contingent  interest  in  the  ffoo<u  other  than  the  mere 
right  of  stoppage  in  trcsntiUu,  Blum  «.  The  Caddo,  1  Woods,  64;  Griffith  «. 
Ingleden,  '6  S.  &  R.  429;  Potter  «.  Lansing,  1  Johns.  215;  Green  v,  Clark,  12 
N.  Y.  843;  Krulder  o.  Ellison,  47  N.  Y.  86;  Canfield  v.  Northern  R.  Co.,  18 
Barb.  586;  Gwyn  v,  Richmond,  etc.,  R.  Co.,  6  Am.  &  Eng.  R.  R.  Cas.  452; 
Everett  9.  Saltus,  15  Wend.  574 ;  South  &  North  Ala.  R.  Co. «.  Wood,  72 
Ala.  451 ;  s.  c,  18  Am.  &  Eng.  R.  R.  Cas.  684;  Denver,  etc.,  R.  Co.  o.  Frame, 
6  Colo.  882;  s.  c,  18  Am.  &  Eng.  R.  R.  Cas.  687;  Dunlop  v.  Lambert,  6  CI. 
&  Fin.  600;  Dutton  v.  Solomson,  8  Bos.  &  P.  582;  Dawes  v.  Peck,  8  T.  R. 
830;  Cork  Distillery  9.  Great  Western,  Southern,  etc.,  R.,  L.  R  7  H.  L.  269; 
Sweet  f>,  Barney,  83  N.  Y.  885;  Conger  e.  Railroad  Co.,  17  Wis.  447;  W.  & 
A.  RlX7o«  «.  Kelley,  1  Head,  158;  Sanford  v.  Railroad  Co.,  11  Cush.  155; 
Price  v.  Powell,  8  N.  H.  122;  O'Neil  t>.  Railroad  Co.,  60  N.  Y.  188;  Wilson 
e.  Wilson,  26  Pa.  St.  398;  Swain  v.  Shepherd,  1  M.  &  Rob.  228;  Goodwin 
e.  Douglas,  1  Cheves,  174;  Coates  v,  Chaplin,  8  Q.  B.  484;  11  L.  J.  Q.  B. 
815;  Coombs  «.  Bristol,  etc.,  R,  27  L.  J.  Ex.  401 ;  8  H.  &  N.  510;  Hoare  «. 
Great  Western  R,  87  L.  T.  N.  S.  186,  25  W.  R  681 ;  Heugh  «.  London,  etc., 
R,  80  L.  J.  Ezch.  48,  L.  R  5  Ezch.  51. 
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(ilJedMMtf  Gase^  Vermont.    June  21,  1887.; 

Where  an  express  agent,  ^ting  in  that  capacity,  receives  at  his  office  a 
package  containing  intoxicating  liquor,  and  knowing  or  having  reason  to 
.  oelieve  or  suspect  what  it  contained,  delivers  the  same  to  the  consignee,  col- 
lects the  pay  therefor,  and  transmits  it  to  the  consignor,  he  is  liable  to  con- 
viction under  an  indictment  charging  him  with  the  illeg^al  sale  of  such 
liquor.  But  in  order  that  such  liability  be  imposed  it  is  essential  that 
knowledge  on  the  part  of  the  agent,  or  at  least  a  reasonable  suspicion,  of  the 
contents  of  the  package  should  exist. 

The  rule  is  the  same  where  the  agent  delivered  the  liquor  to  a  stage-driver, 

who  paid  for  it  with  money  furnished  by  the  consignee,  where  it  did  not 

.  appear  that  the  express  company  had  undertaken  to  deliver  it  beyond  the 

, terminus  of  its  own  transit;  or  that  the  stage-driver  was  an  express  carrier; 

for  a  delivery  to  the  stage-driver  was  a  delivery  to  the  consignee. 

An  express  company  is  not  bound  to  transport  and  deliver  intoxicating 
liquor,  if  thereby  it  would  incur  a  penalty. 

i^or  is  such  company,  as  a  general  thing,  bound  to  know  the  contents  of 
packages  offered  for  carriage ;  nor  are  its  agents  presumed  to  know. 

Complaint  charging  the  respondent  with  the  illegal  sale  of  in- 
toxicating liquor.  Appeal  from  a  justice  court  to  the  county  court. 
Trial  by  jury,  June  term,  1885,  Caledonia  county ;  Bobs,  J.,  pre- 
siding,    verdict,  guilty.    Exceptions  sustained. 

The  case  appears  in  the  opinion. 

Z.  P.  Poland  for  respondent. 

M,  Mantgomeryj  State's  attorney,  and  Mr.  Ide  for  the  State. 

Howell,  J. — This  is  a  complaint  in  one  count  for  selling,  fur- 
nishing, and  giving  away  intoxicating  liquor  contrary  to  law. 

The  facts  are  these :  In  the  summer  of  1883,  one  Pearson,  who 
lived  at  East  Barnett,  ordered  some  lager  beer  from  Bellows  Falls, 
to  be  sent  to  him  by  express,  and  it  came  in  a  box  directed  to  him, 
Facts.  aud  markeQ  C.  O.  D.     The  respondent  was  station 

agent,  and  also  agent  of  the  express  company,  at  East  Barnett,  and 
as  such  express  agent  delivered  said  box  and  its  contents  to  Pear- 
son, and  received  from  him  the  designated  price  of  $1.75  for 
transmission  to  the  consignor.  The  respondent  had  no  knowledge 
of  what  the  box  contained ;  but  the  State  claimed  that,  from  tue 
form  and  size  of  the  box,  and  tlie  price  paid,  he  had  reason  to  sus- 
pect that  it  contained  lager  beer,  and  that  he  could  have  found  out 
by  opening  the  box. 

In  March,  1884,  a  box  came  by  express  to  East  Barnett  from 
Manchester,  N.  H.,  marked  C.  O.  I).,  and  directed  to  William 
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Lowell,  of  South  Danville,  which  is  seven  or  eight  miles  from 
East  Bamett  The  respondent,  as  express  agent,  delivered  this 
box  to  one  Badger,  the  driver  of  a  daily  stage  between  the  two 
places,  to  be  carried  to  Lowell ;  and  Bad^r  then,  or  in  a  day  or 
two  after,  paid  the  respondent  the  charges  thereon,  of  about  $3.50, 
with  money  furnished  him  by  Lowell  for  that  purpose ;  but  the 
respondent  did  not  know  whether  it  was  Lowell's  or  Badger's 
money.  Before  Badger  started  for  South  Danville  that  day,  the 
box  was  seized  by  an  officer,  and  he  arrested ;  and  on  openinjg  the 
box  it  was  found  to  contain  a  gallon  of  alcohol  in  a  jug.  There 
was  no  evidence  that  the  respondent  knew  what  the  box  contained, 
except  that  the  testimony  tended  to  show  that  there  was  such  a 
perceptible  odor  of  liquor  emitted  from  it  that  he  had  reason  to 
tsuspect  that  it  contained  liquor;  and  he  admitted  that  he  did  so 
suspect. 

The  respondent  claimed,  and  requested  the  court  to  charge,  that 
as  he  was  an  express  agentl  and  his  only  connection  with  the  mat- 
ter was  in  that  capacity,  his  acts  were  not  in  violation  of  law,  un- 
less the  persons  to  whom  he  delivered  the  boxes  obtained  the  beer 
and  the  alcohol  for  the  purpose  of  disposing  of  it  contrary  to  law ; 
and  that  if  he  knew  wnat  the  boxes  contained  it  would  make  no 
difference ;  that  he  could  not  in  any  event  be  made  liable  unless  it 
was  found  that  he  did  know  what  they  contained ;  that  delivering 
them  to  the  persons  named,  and  receiving  and  remitting  the  money 
to  the  consignors,  did  not  constitute  a  sale  by  him  for  which  he 
could  be  held  liable ;  and  that  delivering  the  box  to  Badger  was 
only  a  delivery  to  another  carrier,  and  not  a  sale  or  a  furnishing. 

The  court  ruled  that  it  was  immaterial  whether  the  responoent 
knew  what  the  boxes  contained  or  not,  and  that,  upon  tne  facts 
pfoved, — ^which  were  not  disputed, — the  respondent  was  guilty  of 
two  illegal  sales,  and  so  instructed  the  jury,  which  returned  a  ver- 
dict accordingly. 

It  is  undoubtedly  true,  as  contended,  that  the  respondent  did 
not  so  become  the  seller  of  these  packages  as  to  make  liim  civilly 
liable  as  such.  But  this  does  not  settle  the  question ;  for  one  may 
well  be  criminallv  liable  in  respect  to  a  transaction  in  which  he  en- 
gages as  agent,  although  he  is  not  civilly  liable. 

A  distinction  is  attempted  to  be  made  between  the  respondent's 
relation  to  the  alcohol  and  his  relation  to  the  beer ;  but  none  ex- 
ists, we  think.  It  does  not  appear  that  the  express  com- 
pany had  undertaken  to  deliver  the  alcohol  beyond  the  actS  fo?oo^ 
terminus  of  its  own  transit  at  East  Bamett ;  nor  that,  "**"^ 
according  to  the  rules  and  usages  of  the  business,  it  was  its  duty 
to  deliver  the  package  to  the  stage-driver  for  further  transit;  nor 
that  the  driver  was  an  express  ^carrier,  and  so  the  company  must 
be  taken  to  have  been  the  ultimate,  and  not  an  intermediate,  car- 
rier ;  and  when  the  stage^river  came  with  money  furnished  to  him 
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by  the  consignee  for  that  parpose,  and  took  and  paid  for  the  pack- 
age, he  wa8  acting,  and  Beems  to  have  been  regarded  as  acting,  for 
and  in  behalf  of  the  consignee ;  and  a  delivery  to  him,  in  the  cir- 
cumstances, was  a  delivery  to  the  consignee. 

Now,  applying  the  doctrine  of  State  v.  O'Neil,  68  Vt.  140, — 
which  seems  to  have  received  very  general  approval  everywhere, — 
here  were  certainly  two  illegal  safes  at  Barnett,  for  which  the  con- 
signors might  legally  be  indicted  and  convicted.  But 
b^ow^lk!^  when  the  packa^^es  came  into  the  hands  of  the  respond- 
ent, no  cnmes  had  been  committed  by  any  one  in  re- 
spect of  illegal  sales,  for  no  sales  had  then  been  made ;  the  trans- 
actions thus  far  constituted  only  executory  contracts  of  sales  in 
Bellows  Falls  and  Manchester  respectively ;  the  completed  sales — 
the  things  that  constituted  the  offences — remained  to  be  perfected, 
and  this  was  done  by  the  respondent.  Thus  the  consignors  them- 
selves have  committed  no  cnmes  bv  way  of  illegal  sales,  except  by 
the  hand  of  the  respondent,  who,  naving  done  the  essential  acts 
that  constitute  the  crimes,  is  responsible  on  general  principles,  un^ 
less  the  circumstances  shield  him. 

In  Commonwealth  v.  Whalen,  16  Gray,  25,  a  wife  was  convicted 
as  a  common  seller  on  proof  that,  in  the  absence  of  her  husband, 
she  had  delivered  and  taken  pay  for  liquors  that  he  had  previously 
bargained  and  sold.  The  court  said  that  a  delivery  is  an  essential 
part  of  a  sale ;  and  that  if  she  acted  as  the  agent  of  her  husband 
in  what  she  knew  to  be  illegal  sales,  by  making  delivery  in  his 
absence,  it  was  such  a  participation  in  the  misdemeanor  as  to  make 
her  responsible. 

But  do  the  circumstances  shield  the  respondent  t    He  says  they. 
F  AOKHT  ^^'  because  he  says  it  was  his  auty  to  deliver  the  pack- 
ro^KUYta,      ages  as  he  did,  even  though  he  had  known  their  con- 
PACKAOK.  tents,  and  that  he  shouldliave  been  liable  bad  he  not 

delivered  them  ;  while,  on  the  other  hand,  it  is  said  that  he  was 
bound  to  know  their  contents  at  his  peril,  and  that  his  want  of 
knowledge  makes  no  difference. 

Both  of  these  propositions  are  untenable.  As  to  the  first, 
although  express  companies  are  common  carriers,  and  liable  as 
such,  yet  the  law  neither  requires  nor  permits  them  to  do  illegal 
acts;  and  they  are  not  bound  to  transport  and  deliver  intoxicating 
liquor  or  other  commodities,  if  thereby  they  would  commit  an  of- 
fence or  incur  a  penalty.  They  cannot  be  allowed,  any  more  than 
other  people,  knowingly  and  with  impunity  to  make  themselves 
agents  for  others  to  break  the  laws  of  the  State. 
Carrier  wot  As  to  the  Other  proposition,  express  carriers  are  not 
S^  bound,  as  a  general  tiling,  to  know  the  contents  of 
packages  offered  to  them  for  carriage.  If  they  were 
it  would  follow  that  they  might  refuse  to  carry  with- 
out such  knowledge;  and  as  it  would   be  unreasonable  to  re- 
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qaire  them  to  accept  as-  conclusive  tlie  word  of  the  shipper  as  to 
coDtents,  they  must  have  a  right  to  inspect  for  themselves,  as  a 
condition  of  calrrjing,  which  would  occasion  gi'eat  inconveniencQ 
in  practice.     But  no  such  right  exists,  aa  a  general  inle. 

This  precise  question  was  passed  upon  by  the  supreme  court  of 
the  United  States  in  the  Nitro-glycerine  Case,  15  Wall.  524,  where 
the  rule  is  laid  down  thus :  '^  It  not,  then,  being  his  (the  carrier's) 
duty  to  know  the  contents  of  any  package  offered  to  him  for  car- 
riage, when  there  are  no  attendant  circumstances  awakening  his 
suspicion  as  to  their  character,  there  can  be  no  presumption  oi  law 
that  he  had  such  knowledge  in  any  particular  case  of  that  kind, 
and  he  cannot  accordingly  be  charged,  as  matter  of  law,  with 
notice  of  the  properties  and  character  of  packages  tJius  received." 

In  Crouch  v.  London  &  N.  W,  R,  Co.,  14  C.  B.  255,  it  is  saicj 
that  the  proposition  that  a  carrier  has  in  all  cases  a  right  to  be  iur 
formed  as  to  the  contents  of  packages  brought  to  him,  and  may 
refuse  to  carry  them  if  the  information  is  withheld,  has  not  a 
shadow  of  authority  to  sustain  it  except  a  dictum  of  Best,  CIi.  J^ 
in  Biley  v.  Home,  5  Bing.  217,  and  that,  in  its  generality,  it  can- 
not stand  the  test  of  reasoning.  But  this  case  recognizes  the  right 
of  the  carrier  to  refuse  to  receive  packages  offered  without  being 
made  acquainted  with  their  contents,  when  there  is  good  ground 
for  believing  that  they  contain  anything  ef  a  dangerous  character ; 
and  it  is  said  in  the  Nitro-glycorine  Case  that  it  is  only  when  such 
ground  exists,  arising  from  the  appearance  of  the  package,  or  other 
circumstances  tending  to  excite  suspicion,  that  the  carrier  is  author* 
ized,  in  the  absence  of  special  legislation  on  the  subject,  to  require 
knowledge  of  the  contents  of  the  packages  offered  as  a  condition 
of  receiving  them  for  carriage.  In  England,  railway  carriers  are 
authorized  by  statute  to  refuse  to  take  any  parcel  that  they  suspect 
to  contain  goods  of  a  dangerous  nature,  or  to  require  the  same  to 
be  opened  to  ascertain  the  fact. 

In  Brass  v.  Maitland,  6  Ell.  &  B.  471,  which  holds  it  to  be  the 
duty  of  the  shipper,  when  he  offers  goods  qf  a  dangerous  character 
to  be  carried,  to  give  notice  of  their  character,  the  chief  justice 
said :  ''It  would  be  strange  to  suppose  that  the  master  or  the  mate 
— having  no  reason  to  suspect  that  goods  offered  for  general  ship- 
ment might  not  be  safely  stowed  away  in  the  hold — must  ask 
every  shipper  the  contents  of  every  package."  1  Smith  Lead. 
Cas.,  7th  Am.  ed.  389,  411. 

If,  then,  in  the  absence  of  suspicious  appearances  or  circum- 
stances, an  express  carrier  is  neither  bound  to  know  nor  authorized 
to  find  out,  as  a  condition  of  receiving  it,  what  a  pabkage  contains 
that  is  offered  to  him  for  carriage,  it  would  be  strange  to  hold  him 
guilty  of  a  criminal  offence  because  of  the  character  of  the  con- 
tents; for  in  such  case  he  is  bound  to  carry,  and  liable  if  he  does 
not ;  and  the  law  will  not  compel  a  man  to  act,  and  then  punish 
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him  for  acting.  Hence,  the  turning-point  of  thie  case  is,  whether 
the  respondent  had  reason  to  believe  or  snspect-^for  it  appears 
that  he  did  not  know — that  these  packages  contained  what  they 
did.  If  he  did,  he  is  charged  with  notice  of  their  contents,  and  is 
guilty ;  if  he  did  not,  he  is  not  chai'ged  with  such  notice,  and  is 
not  guilty ;  and  as  the  evidence  tended  to  show  he  did,  and  the 
court  ruled  the  point  immaterial,  the  case  must  go  back  for  a  new 
trial. 
Exceptions  sustained,  and  cause  remanded  for  a  new  trial. 

Carriers  Not  Bound  to  Receive  Certain  Goods. — ^While  the  ordinary  ob- 
ligation of  a  carrier  is  to  receive  aU  ffoods  offered  for  shipment,  he  may 
refuse  to  accept  dangerous  articles,  and  if  there  is  reasonable  ground  to  sus- 
pect their  character,  he  may  demand  to  examine  them.  Without  such  rea- 
sonable ground  for  suspicion,  however,  he  cannot  force  the  consignor  to 
disclose  their  nature.  Nitro-glycerine  Cases,  15  Wall.  (U.  S.)  524;  Boston 
A  Albany  R.  v.  Shanley,  107  Mass.  568;  s.  c,  12  Am.  L.  Ree.  N.  S.  500. 

In  England  by  statute  (8  &  9  Vict.  c.  20,  s.  105),  it  is  provided  that  persons 
shipping  dangerous  articles  without  informing  the  carrier  of  their  nature 
must  forfeit  £20  for  every  such  offence.  See  Hearne  v.  Gatton,  20  L.  J.  M. 
C.  216;  2  Ell.  <&  Ell.  66,  67;  Brass  i;.  Maitland,  6  Ell.  &  B.  470;  Farrant  v. 
Barnes,  11  C.  B.  N.  S.  558;  Williams  v.  East  India  Co.,  8  East,  192;  Alston 
«.  Herring,  11  Ex.  822;  George  v,  Skivington,  5  L.  R.  Ex.  1. 


Allen  et  al. 

V. 

Maine  Central  B.  Co. 

(Advanee  CaWy  Maim.    Movreh  24, 1887.) 

A  carrier,  on  receiving  notice  from  the  consignor  to  stop  and  retain  goods 
in  trcmsUu^  is  bound  to  act  in  accordance  therewith,  although  the  notice  con- 
tains no  statement  of  the  nature  or  basis  of  the  claim  to  have  the  goods 
stopped. 

If  the  consignor  unreasonably  refuse  to  subsequently  furnish  the  carrier 
with  any  evidence  of  the  validity  of  his  claim,  such  refusal  may  be  con- 
sidered as  a  waiver  of  his  right;  but  in  the  absence  of  such  unreasonable 
refusal,  the  carrier  is  liable  for  the  value  of  the  goods,  if,  after  receiving 
such  notice,  he  delivers  them  to  the  consignee. 

On  report.    Judgment  for  plaintiffs. 

An  action  to  recover  the  value  of  four  bales  of  woollen  rags 
shipped  by  William  F.  Allen  &  Co.,  at  Philadelphia,  to  William 
Beatty,  of  Gray,  Me. 

Soon  after  Allen  &  Co.  parted  with  the  goods  they  learned  that 
Beatty  was  insolvent,  and  notified  the  station  agent  of  defendant 


CABRIEB — STOPPAGE  IN  TEANSITU.  128 

eompany,  who  liad  charge  of  receipts  and  delivery  of  freight  at 
Gray,  me.,  to  stop  the  transit  of  the  goods.  They  gave  this  notice 
by  the  following  telegram,  received  at  3.15  of  the  afternoon  of 
its  date : 

Philadelphia,  March  24,  1884. 

Stop  and  return  four  bales  rags  consigned  to  William  Beatty,  No.  Gray, 
Maine,  marked  Diamond  P.  with  B.  outside. 

W.  P.  Allbn  &  Co. 

They  also  at  the  same  date,  March  24, 1884,  instructed  the  agent 
of  the  steamship  company,  the  Winsor  Line,  to  have  the  stock  re- 
turned, and  wrote  a  letter,  in  addition  to  their  telegram,  to  the 
said  station  agent  of  the  Maine  Central  Eailroad,  at  Gray,  Me.,  of 
^hich  the  foflowing  is  a  copy  : 


William  F.  Allen  &  Co. 

Woollen  Rags,  Wool,  and  Hair, 

No.  182  North  St.,  Philadelphia. 


March  24,  1884. 


To  Ft  A^.  Maine  Central  R.  R.,  Gray,  Maine: 

Dear  Sir, — We  telegraphed  you  to  stop  and  return  four  bales  rag^  con- 
signed to  William  Beatty,  No.  Gray,  Maine,  marked  Diamond  P.  with  B. 
outside.  We  now  write  to  confirm  same.  Enclosed  you  will  find  a  postal- 
card;  please  make  us  an  early  reply  and  oblige 

Yours  truly, 

W.  F.  Allen  &  Co. 

A  postal-card  was  enclosed,  with  their  printed  address  upon  it, 
for  an  answer. 

In  answer  to  said  letter  and  said  telegram,  A.  H.  Perley,  the 
station  agent  at  Gray,  on  March  26,  1884,  sent  the  following 
message  upon  the  postal-card  which  had  been  forwarded  to  him 
by  plaintinsy  to  wit : 

Gray,  March  26,  1884. 
Tour  rags  are    in  freight-house  at  Gray.    Mr.  Beatty  claims  that  he  can 
take  the  rags  if  he  pays  the  freight.    I  will  do  as  the  company  says. 

A.  H.  Peblbt. 

This  postal^rd  was  received  by  plaintife,  as  appears  by  the 
post-stamp  npon  it,  March  27,  1884;  and  upon  the  same  day 
plaintiffs  sent  another  letter  to  Ferley,  as  follows : 

«  

Dear  Sir, — ^Your  postal  at  hand.  We  are  very  much  obliged  to  you  for 
the  information  in  reference  to  rags  consigned  to  Beatty.  We  have  in- 
structed the  agent  of  the  Steamship  Co.  here  to  have  the  stock  returned, 
which  we^  trust  will  be  successful  ;  and  if  we  do  get  them  back  it  is  all 
due  to  y^r  kindness  in  notifying  us.  We  enclose  you  a  postal,  which,  if 
not  too  much  trouble,  would  like  you  to  write  and  state  whether  the  rags 
have  been  shipped  back  or  not    Awaiting  your  reply,  we  remain, 

Respectfully  yours, 

W.  F.  A. 

Befere  receiving  the  last  letter,  Perley,  under  date  of  March  27, 
wrote  Allen  &  Ca  as  follows : 
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You  will  have  to  prove  that  those  rags  are  yours  before  I  can  send  them; 
Mr.  Beatty  claims  them.  A.  H.  Pbblet,  Agent. 

On  March  28,  in  answer  to  postal  of  Perlej,  of  March  27,  just 
quoted,  plaintifis  wrote  to  Ferley  as  follows : 

Dear  Sir, — ^Your  postal  at  hand;  we  have  forwarded  through  the  Winsor 
Line  agent  our  affidavit  proving  our  claim  to  the  goods,  which  will  probably 
arrive  at  your  end  of  the  line  in  due  time.  Our  attorney  advises  this  course, 
although  our  telegram  to  you  would  relieve  you  of  any  responsibity ;  but  of 
course  you  are  the  judge  of  that.  As  soon  as  our  affidavit  arrives,  please 
return  stock.  Thanking  you  for  your  promptness  in  answeriuff  our  com- 
munication, we  remain  respectfully  yours,  W.  F.  A.  &  Co. 

On  April  1,  the  general  freight  agent  at  Portland  received  the 
following  letter  enclosing  an  affidavit,  a  copy  of  which  follows : 

Office  of  the  Boston  &  Philadelphia 

Steamships, 

E.  B.  Sampson,  Agent,  70  Long  Wharf. 

Boston,  March  81,  1884* 

Mr.  W.  S.  Eaton^  General  Agt.  Maine  Cen.  R.  R.,  Portland: 

Dear  Sir, — Referring  again  to  the  four  bales  rags  consigrned  to  Wm.  Beatty, 
North  Gray,  Maine,  our  agts.  in  Phil,  send  me  copy  of  bill  and  deposition 
of  shippers,  which  I  herewith  enclose  to  you.  They  further  say.  From  what 
we  know  of  the  firm,  we  believe  the  goodis  belong  to  them  (the  shippers),  and 
that  their  request  to  have  them  returned  should  be  complied  with  unless 
there  are  some  legal  proceedings  to  prevent  it.    Please  advise  me  result 

Yours  truly, 

E.  B.  Sampson,  Agt. 

The  bill  and  deposition  are  as  follows : 

Philadelphia,  March  15,  1884 

Mr.  Wm.  Beatty 

Bought  of  Wm.  F.  Allen  &  Co., 
Wholesale  Dealers  of  Woollen  Rags.  Wool,  and 

Hair,  No.  182  North  Front  Street. 
403    4  bales  soft  woollens, 
467    '  1,847        9  1176.41 

456 
441    Marked  Diamond  P  with  B,  outside. 

Shipped  to  North  Gray,  Maine,  via  Winsor  Line. 

State  of  Pennsylvania.       ) 
County  of  Philadelphia,  ss.  \ 

Before  me,  the  subscriber,  a  notary  public,  personally  appeared  WilMam 
F.  Allen,  who,  being  duly  sworn  according  to  law,  doth  depose  aod  say  that 
he  is  a  member  of  the  firm  of  Wm.  F.  Allen  &  Co.,  and  that  said  firm  of 
Wm.  F.  Allen  &  Co.  shipped  four  bales  of  soft  woollen  rags,  as  is  set  out  on 
the  invoice  hereto  attached,  marked  A.  J.  R.  M.  ct.  P.,  toWm.  Beatty,  of 
No.  Gray,  Maine,  by  the  Winsor  Line,  via  Maine  Central  Railroad. 

WOiLiAM  F.  Allbn. 
Sworn  to  and  subscribed  before  me  the  28th  day  of  March,  a.d.  1884. 

Joshua  R.  Morgan. 

Notary  Public. 
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In  the  afternoon  of  March  31,  the  said  station  agent  at  Gray, 
nnder  threat  of  immediate  suit  by  Beatty,  delivered  the  ^oods  to 
him,  without  waiting  longer  to  receive  the  affidavit  aforesaid. . 

Clarence  Hale  for  plaintiff. 

Drummond  <&  Drummond  for  defendant. 

Emebt,  J.  The  only  mooted  question  in  this  case  is  whether 
the  plaintiffs  effectually  exercised  against  the  carrier  their  clear 
rights  of  stopping  the  goods  in  transitu.  The  plaintiffs  season- 
aolv  telegrapned  and  wrote  the  proper  officer  of  the 
de^ndant  company  (the  carrier)  to  stop  and  return  the  SSJS'JS^^^ 
goods.  The  defendant  company  contend  the  notice  was ' 
insufficient,  because  there  was  no  statement  of  the  nature  or  basis 
of  the  claim  to  have  the  goods  stopped.  While  such  a  statement  is 
probably  usual,  it  does  not  seem  necessary  in  this  case.  The 
^rrier  i  presumed  to  know  the  law,  and,  by  such  a  notice  as  was 
given  here,  is  effectually  apprised  of  a  claim  adverse  to  the  con- 
si^ee,  as  well  as  a  claim  upon  himself.  In  Benj.  Sales,  1276, 
wnile  it  is  said  that  the  usual  mode  is  a  simple  notice  to  the  earners, 
stating  the  vendor's  claim,  etc.,  it  is  also  stated  that -^^  all  that  is 
required  is  some  act  or  decision  of  the  vendor  countermanding  the 
delivery."  Brewer,  J.,  in  Rucker  v.  Donovan,  13  Kan.  251  (19 
Amer.  Eep.  84),  said :  '^  A  notice  to  the  carrier  to  stop  the  goods 
is  sufficient.  No  particular  form  of  notice  is  required."  In 
Clementson  v.  Grand  Trunk  R.  Co.,  42  U.  C.  Q.  B.  263,  while  it 
was  held  that  the  notice  was  faulty  in  not  identifying  the  goods, 
it  was  said  that  a  specification  of  the  basis  of  the  claim  was  not 
necessarv. 

The  defendant  further  contends  that  the  plaintiffs'  omission 
to  afterwards  prove  to  the  carrier  their  right  to  stop  the  goods, 
when  requested  by  the  carrier  to  do  so,  has  vacated  their  claim, 
and  released  the  carrier  from  liability.     But  the  carrier 
is  not  the  tribunal  to  determine  the  ri£:hts  of  the  con-  omi^ion      to 
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fiignor  and  consignee.  Neither  of  these  parties  can 
be  required  to  plead  or  make  proof  before  the  carrier.  No  man 
need  prove  his  case  to  his  adversary.  It  is  sufficient  if  he  prove 
it  to  the  court.  The  carrier  cannot  conclusively  adjudicate  upon 
his  own  obligations  to  either  party.  He  is  in  the  same  position  as 
is  any  man  against  whom  conflicting  claims  are  made.  If,  as  is 
alleged  here,  the  circumstances  are  such  that  he  cannot  compel 
them  to  interplead,  he  must  inquire  for  himself,  and  resist  or 
yield  at  his  peril. 

It  is  reasonable,  however,  that  the  person  assuming  the  right  to 
stop  goods  in  transit  should  act  in  good  faith  towards  the  carrier. 
He  should,  if  requested,  furnish  him,  in  due  time,  with  reasonable 
evidence  of  the  validity  of  his  claim,  though  it  may  not  amount  to 
proof.     Should  the  consignor  refuse  such  reasonable  information 
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as  he  may  possess,  such  refusal  miffht  be  eonstrned  as  a  waiver  of 
Ills  pecaliar  right,  and  might  insti^  the  carrier,  after  a  reasonable 
time,  in  no  longer  detaining  the  goods  from  the  consignee.  But 
there  was  no  sach  refusal  here.  The  plaintiffs  sent  K>rward  the 
invoice  and  their  affidavit  within  a  reasonable  time. 

The  plaintiffs  have  now  proved  their  right  to  stop  the  eoods^ 
and  the  defendant  company,  having  denied  that  right  without 
good  reason,  must  respond  in  damages. 

Judgment  for  plaintiffs  for  $176.41^  with  interest  from  the 
date  oi  the  writ. 

Peters,  C.J.,  Walton,  Yibgin,  Libbet,,  and  Haskell,  JJ^ 
concurred. 

f  What  is  Sufficient  Notice  to  Carrier  to  Stop  Qootft  in  Transit.— The  carrier 
is  entitled  to  express  notice  from  the  consiffnor  before  he  will  bd  liable  for 
not  stopping  goods  in  transit.  To  make  such  a  notice  effective  it  must  be 
given  at  such  time  and  under  such  circumstances  that  the  carrier  may,  bj 
the  exercise  of  reasonable  diligence,  communicate  to  his  servants  in  time  to 
prevent  the  delivery  of  the  goods  to  the  consignee.  Whitehead  v.  Ander- 
son, 9  M.  &  W.  618;  Litt  tJ.  Cowley.  7  Taunt.  169;  mt  parU  Falk,  L.  R.  14 
Ch.  D.446;  Ascher«.  Grand  Trunk  R.  Co.,  86  U.  C.  Q.  B.  609;  Bell  e.  Moss, 
5  Whart.  (Pa.)  189;  Mottnam  v.  Heyer,  5  Denio,  029;  Bloomingdale  •. 
Memphis,  etc.,  R.  Co.,  6  Lea  (Tenn.)  618;  s.  c,  6  Am.  &  £ne.  R.  R.  Cas. 
871.  In  regard  to  the  form  of  the  notice,  Benjamin  on  Sales,  4th  Am. 
ed.  §  859,  says:  **No  particular  form  or  mode  of  stoppage  has  been  held 
necessary  in  any  case.  .  .  .  All  that  is  required  is  some  act  or  declara- 
tion of  the  vendor,  countermanding  delivery.  Litt  v,  Cowley,  7  Taunt.  169^ 
in  the  court  of  common  pleas,  was  a  case  where  notice  was  given  to  stop 
goods;  but  by  mistake  of  the  agent  oi  the  carrier,  they  were  delivered. 
Gibbs,  Ch.  J.,  said:  '*It  was  formerly  held  that  the  only  way  of  stoppage 
in  trarmtu  was  by  actual  corporal  touch  of  the  goods.  It  has  since  been  held 
that  after  notice  to  a  carrier  not  to  deliver,  he  is  liable  for  the  goods  in  trover 
against  himself,  if  he  does  deliver  them."  In  Newhall  «.  Yargais,  18  Me. 
98,  on  the  point  of  notice  the  court  says  :  *'  Notice  to  the  carrier,  or  to  any 
one  having  charge  of  the  goods,  before  the  transit  ends,  is  sufficient  for 
this  purpose.  Mills  ».  Ball,  2  Bos.  &  P.  467;  Litt  tJ.  Cowley,  7  Taunt.  169." 
Rucker  v.  Donovan,  18  Eans.  251,  19  Am.  Rep.  84,  was  a  case  where  goods 
were  seized  in  transit  on  an  execution  against  the  vendee ;  and  after  a  demand 
made  by  the  vendor  from  the  officer  making  the  levy,  replevin  was  brought. 
Brewer,  J.,  delivering  the  opinion  of  the  court,  said:  **The  facts  show  a 
passa^  of  title  from  plaintiffs  to  Conner  &  Co. ;  and  a  reinvestment,  in  the 
plaintiffs,  of  title  and  right  to  possession  is  claimed  only  by  virtue  of  an 
exercise  of  the  right  of  stoppage  in  transitu  ....  Actual  seizure  of  the 

goods  before  they  came  into  the  hands  of  the  vendee  is  not  essential.  A 
emand  of  the  carrier  or  notice  to  him  to  stop  the  goods,  or  a  claim  and  en- 
deavor to  get  the  possession,  is  sufficient.  No  particular  form  of  notice  and 
demand  is  required."  In  Bx  parte  Falk,  14  Ch.  D.  446,  the  notice  was  by 
cable  from  Liverpool  to  Calcutta,  and  the  court  held  the  notice  sufficient. 
See  Bloomingdale  «.  Memphis,  etc.,  R  Co.,  6  Am.  &  Eng.  R.  R.  Cas.  871 
and  note;  Poole  o.  Houatoo^  etc^  R.  Co.,  9  Am.  &  £ag.  R.  R.  Cas.  197. 
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WOEDEN 
V. 

Canadian  Pacific  R.  Co. 

(18  Ontario  SeporU,  652.) 

The  plaintiff  on  the  2d  March,  1882,  delivered  to  the  G.  W.  R.  Co.  at  L. , 
Ont,,  340  bushels  of  oats,  to  be  carried  by  said  railway  and  connecting  rail- 
ways to  B.,  Man.,  and  there  delivered  to  the  plaintiff.  The  oats  were  shipped 
in  car  No.  6268,  and  while  in  transit  were  transferred  to  car  No.  8966  of  the 
St.  P.  M.  &  M.  R.  Co.  Before  the  arrival  of  the  oats,  the  plaintiff  arranged 
with  the  defendants'  agent  at  Winnipeg  to  have  car  6268  stopped  at  Winni- 

Seg.  The  oats  were  not  stopped  at  Winnipeg  but  were  carried  on  to  Bran- 
on.  The  plaintiff,  before  leaving  Brandon  and  making  the  Winnipeg  ar- 
rangement, had  instructed  his  agent  at  Brandon  to  receive  the  oats.  The 
oats  arrived  at  Brandon  on  the  5th  May.  The  plaintiff's  agent  at  Brandon 
frequently  applied  for  the  same,  but  was  informed  they  had  not  arrived.  The 
defendants  alleged  that  notice  of  arrival  was  sent  by  post-card  to  the  plain- 
tiff's proper  address  at  Brandon,  but  there  was  no  evidence  to  show  that  this 
reached  the  plaintiff,  and  the  goods  being  of  a  damageable  or  perishable 
nature,  were,  on  22d  July,  sold  by  defendants.  In  an  action  for  non-deliv- 
ery and  conversion,  hdd  (reversing  the  judgment  by  Gait,  J.,  at  the  trial), 
that  the  plaintiff  was  entitled  to  recover ;  that  the  defendants  were  not 
protected  oy  42  Vic.  ch.  9,  sec.  17  (D.),  and  sub- sections,  for  to  come  within 
it  the  goods  must  remain  in  the  defendants'  possession  for  at  least  a  year, 
unless  the  tolls  have  been  demanded  from  the  persons  liable,  and  payment 
refused  or  neglected  for  six  weeks  after  demand ;  and  though  sub-sec.  8  says 
nothing  of  a  demand,  the  whole  section  must  be  read  together,  which 
shows  a  demand  was  required ;  that  the  post-card  was  not  a  sufficient 
demand,  unless  it  was  shown  to  have  reached  the  person  it  was  addressed 
to;  that  there  was  no  breach  in  not  stopping  at  Winnipeg,  as  the  contract 
to  stop  only  applied  to  car  6263;  and  that  the  plaintiff  was  entitled  to 
recover  as  damages  the  value  of  the  oats  at  Bran  a  on  at  the  time  of  con- 
version; but  as  there  was  some  difficulty  in  ascertaining  this,  the  court 
thought  substantial  justice  would  be  done  by  allowing  the  plaintiff  the 
price  paid  at  L.  with  six  per  cent  interest  added. 

This  was  an  action  for  a  breach  of  contract  for  the  non-delivery 
of  a  quantity  of  oats;  and  also  for  conversion. 

The  cause  was  tried  before  Gait,  J.,  without  a  iury,  at  Toronto, 
at  the  Fall  Assizes  of  1886,  when  the  learned  judge  delivered  the 
following  Judgment : 

Galt,  J. — The  evidence,  which  was  principally  under  commis- 
sion, was  very  voluminous,  but  may  be  summarized  as  follows : 
The  plaintiff  purchased  a  quantity  of  oats,  which  were  shipped  by 
the  (ireat  Western  Railway  from  Lucknow,  under  a  bill  of  lading 
dated  1st  March,  1882. 

The  i*eceipt  bill  was  as  follows :  / 
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"  Lucknow,  March  Ist,  1882.  Eeceived  from  W.  S.  Holmes, 
the  undermentioned  property,  in  apparent  good  order,  addressed 
to  order  William  Worden,  Toronto,  to  Brandon,  Manitoba,  as  ear 
No.6263,  via  G.  W.  E.,  M.  C,  C.  S.  W.,  St.  Paul,  M.  &  M.,  and  C.  P. 
Railways,"  meaning  thereby  that  the  oats  were  to  be  shipped  in 
car  No.  6263,  to  be  transported  therein  to  Brandon,  by  the  lines 
of  the  Great  Western  Railway,  the  Michigan  Central,  and  the  St. 
Paul,  Minn.  &  Manitoba  Railway,  and  the  Canadian  Pacific  Railway. 

After  the  oats  were  shipped,  the  plaintiff,  being  in  Winnipeg, 
applied  to  the  agent  of  the  defendants  there  to  stop  the  oats  in 
Winnipeg ;  and  the  following  correspondence  took  place : 

Winnipeg. 
Mb.  Habdbb: 

I  shipped  from  Lucknow,  Ont.,  on  Ist  of  March,  one  car  of  oats  con- 
signed to  my  order,  Brandon,  in  car  6263.  I  would  like  to  know  if  you  can 
stop  the  car  here.  (Signed)  T.  W.  Wobdbn. 

To  which  Mr.  Harder  replied :  "  Upon  paying  all  charges,  and 
surrendering  original  B.  of  L.,  you  can  tate  delivery  of  this  cai* 
here." 

From  some  canse,  which  is  not  very  clear,  it  became  necessary 
to  unload  car  6263 ;  and  on  the  9th  March  the  oats  were  tran- 
shipped on  the  Minneapolis  &  Manitoba  Railway  to  one  of  their 
own  cars.  No.  3966.  Car  No.  6263  never  arrived  at  Winnipeg, 
nor  was  it  ever  under  the  control  of  the  defendants.  Car  3966 
arrived  at  Winnipeg  some  time  in  April,  for  on  20th  April,  on  the 
application  of  one  J.  H.  Christie,  what  is  called  a  "  bill  of  sight 
entry"  was  made  at  the  custom  house,  Winnipeg,  so  as  to  enable 
the  oats  to  be  forwarded  to  Brandon. 

It  does  not  appear  that  the  defendants  or  their  agents  had  any- 
thing whatever  to  do  with  this  entry ;  nor  is  there  any  evidence 
that  any  information  Was  brought  to  them  that  the  oats  in  car 
3966  had  been  transferred  from  car  6263. 

The  oats  were  then  forwarded  to  Brandon.  On  their  arrival, 
notice  was  given  by  postal-card,  addressed  to  plaintiff,  "  Brandon," 
which  is  the  only  address  on  the  shipping  bill  of  the  St.  Paul, 
Minneapolis  &  Manitoba  R.  Co. 

In  my  opinion,  the  defendants  were  in  no  respect  guilty  of  neg- 
ligence, and  therefore  are  not  responsible  as  for  a  breach  of  con- 
tract.  In  fact  they  never  made  any  contract  with  the  plaintiff,  un- 
less the  correspondence  that  took  place  between  the  plaintiff  and 
Harder  can  be  considered  as  a  contract ;  and,  if  so,  it  had  reference 
to  the  arrival  and  stoppage  of  a  particular  car,  which  never  came 
into  the  possession  of  the  defendants. 

Then  as  to  the  conversion.  After  the  oats  had  reached  Bran- 
don, and  several  notices  addressed  to  the  plaintiff,  at  Brandon,  had 
l;eeu  mailed,  and  as  the  oats  were  becoming  damaged,  the  agent  of 
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the  defendants  directed  them  to  b^sold.  The  car  arrived  at  Bran- 
don on  22d  May,  1882.     The  oats  were  sold  on  22d  July,  1882. 

By  sec.  17,  sub-section  3  of  42  Vic.  ch.  9  (D.^  "  If  the  tolls  are 
not  paid  >?7ithiu  six  weeks,  the  company  may  sell  the  whole,  or  any 
part  of  such  goods." 

It  appeal's  to  me  that  the  company  acted  in  accordance  with 
this  provision,  consequently  they  are  not  liable  for  the  conversion 
complained  of. 

The  action  must  be  dismissed,  with  costs. 
^   Amoldi  for  plaintiff. 

Wallace  Newitt  and  P.  McPhiUips  contra, 

Cameron,  C.J. — The  plaintiff  caused  to  be  delivered  to  the 
Great  Western  R.  Co.,  on  the  2d  March,  1882,  at  Lucknow,  in  the 
province  of  Ontario,  200  bags  containing  840  bushels  factb. 

of  oats,  to  be  carried  by  the  said  i*ailway  company,  and  connecting 
railways,  to  Brandon,  in  the  province  of  Manitoba,  and  there  de- 
livered to  the  plaintiff.  The  oats  were  shipped  by  the  said  Great 
Western  R.  Co.  in  their  car  No.  6263.  While  the  oats  were  in 
transit,  on  account  of  some  accident  that  occurred  on  the  Minne- 
apolis &  Manitoba  R.,  they  were  transferred  from  the  Great 
Western  car  6263  to  car  ISo.  3966  of  the  said  Minneapolis  & 
Manitoba  R.,  and  car  No.  6263  did  not,  as  far  as  the  evidence  dis- 
closes, reach  either  Winnipeg  or  Brandon. 

Before  the  arrival  of  the  oats  at  Winnipeg,^  routej  the  plain- 
tiff applied  to  an  agent  of  the  defendants  at  Winnipeg  to  have  the 
said  car.  No.  6263,  stopped  at  that  place,  and  was  told  by  the 
agent  that  upon  paying  all  charges  and  surrendering  the  original 
bill  of  lading,  he  could  have  delivery  at  Winnipeg. 

Owing,  probably,  to  the  change  of  car,  the  oats  were  not  stopped 
at  Winnipeg,  but  were  carried  by  the  deifeudants  to  their  original 
destination — Brandon. 

Befoi*e  leaving  Brandon  and  making  the  above  arrangement  to 
have  the  car  of  oats  detained  at  Winnipeg,  the  plaintiff  instructed 
an  agent  to  receive  the  oats  for  him  at  Brandon. 

The  oats  arrived  at  Brandon  about  the  5th  day  of  May,  1882, 
and  the  defendants  in  their  defence  alleged  that,  after  the  arrival 
of  the  oats  at  Brandon,  they  caused  notice  thereof  to  be  sent  to  the 
proper  address  of  the  plaintiff;  and,  after  the  expiration  of  the 
time,  and  in  pursuance  of  the  statute  in  that  behalf,  the  said  goods, 
being  of  a  damageable  or  perishable  nature,  and  the  tolls  thereon 
not  having  been  paid,  were  sold.  This  sale  took  place  on  22d 
July,  1882. 

The  evidence  on  the  part  of  the  defendants  showed  that  notice 

of  the  arrival  of  the  oats  at  Brandon  was  given  to  the  plaintiff  by 

postal-card,  mailed  to  his  address,  Bi*andon.     But  it  was  shown 

that  the  agent  of  the  plaintiff  at  Brandon,  without  any  knowledgo 

80  A.  &  E.  R.  Cas.— 9 
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of  this  notice,  applied  to  the  agent  of  the  defendants  at  Brandon 
for  the  oats,  and  was  always  informed  that  no  oats  had  arrived  for 
the  plaintiff. 

At  the  trial  the  learned  judge  foand  in  favor  of  the  defendants, 
on  the  ground  that  they  had  acted  in  pursuance  of  sec  17,  sub^sec. 
3,  of  42  Yic.  ch.  9  (D.) ;  and  dismissed  the  plaintiff's  action,  with 
costs. 

Section  17  provides  for  the  fixing  and  regulating  tolls  by  the 
by-laws  of  the  company. 

STATDTOBTrao-  Sub-scctiou  2  enacts:  ^^  In  case  of  denial  or  neglect 
vMioHB.  ^f  payment,  on  de?nandy  of  any  such  tolls,  or  any  part 

thereof,  .  .  .  the  same  may  be  sued  for  and  recovered  in  any  com- 
petent court,  or  the  agents  or  servants  of  the  company  may  seize 
the  goods  for  or  in  respect  whereof  such  tolls  ougiit  to  be  paid, 
and  detain  the  same  until  payment  thereof ;  and  in  the  mean  time 
the  said  goods  shall  be  at  the  risk  of  the  owners  thereof." 

Sub-section  8  :  ^^If  the  tolls  are  not  paid  within  six  weeks,  the 
company  may  sell  the  whole,  or  any  part  of  such  goods,  and  out 
of  the  money  arising  from  such  sale  retain  the  tolls  payable,  and 
all  charges  and  expenses  of  such  detention  and  sale ;  rendering  the 
surplus,  if  any,  or  such  of  the  goods  as  remain  unsold,  to  the  per- 
sons entitled  thereto." 

Sub-section  4 :  ^^  If  any  goods  remain  in  the  possession  of  the 
company  unclaimed  for  the  space  of  twelve  months,  the  company 
may  thereafter,  and  on  giving  public  notice  thereof  by  advertise- 
ment for  six  weeks  in  the  Official  Gazette  of  the  Province  in  which 
such  goods  are,  and  in  such  other  newspaper  as  they  may  deem 
necessary,  sell  such  goods  by  public  auction,  at  a  time  and  place  to 
be  mentioned  in  such  advertisement,  and  out  of  the  proceeds 
thereof  pay  such  tolls  and  all  reasonable  charges  for  storing,  adver- 
tising, and  selling  such  good3 ;  and  the  balance  of  the  proceeds,  if 
any,  shall  be  kept  by  the  company  for  a  further  period  of  three 
months,  to  be  paid  over  to  any  party  entitled  thereto." 

And  by  sub-section  5,  if  such  balance  be  not  claimed  within  the 
three  months,  "  the  same  shall  be  paid  over  to  the  receiver-gen- 
eral, to  be  applied  to  the  general  purposes  of  Canada,  until  claimed 
by  the  party  entitled  thereto." 

It  is  manifest  under  these  provisions  that,  to  warrant  or  authorize 
wbxn  OOOD8  &  s&l®  <)f  goods  for  tolls,  such  goods  must  remain  in  the 
KAY  9K  BOLD,  posscsslon  of  the  company  for  at  least  a  year,  unless  scuh 
tolls  have  been  demanded  from  tlie  pei*son  liable  to  pay  the  same, 
and  payment  thereof  has  been  refused  or  neglected  for  the  period 
of  six  weeks  after  sueh  demand.  Sub-section  3,  it  is  true,  read  by 
itself,  says  nothing  about  demand  of  tolls ;  but  the  whole  section 
with  its  sub-sections  must  be  read  together  to  enable  the  court  to 
put  a  proper  interpretation  upon  the  section  and  sub-section.  Then 
80  read  it  would  be  impossible  to   suppose  that  the  legislature 
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could  have  required  all  the  formalities  indicated  in  section  4  to  be 
taken  in  order  that  the  owner  of  the  goods  might  have  notice  they 
would  be  sold,  after  the  goods  were  held  for  a  year,  and  yet  per- 
mit their  sale  in  six  weeks  under  sub-section  3  without  demand, 
notice  of  sale,  or  other  formality  whatever.  The  provision 
amounts  to  a  statutory  license  to  sell  the  goods  subject  to  the  con 
dition  that  there  shall  be  a  demand  of  payment  of  the  tolls  upon 
the  consignee,  or  owner  of  the  goods,  at  least  six  weeks  before  the 
sale,  in  default  whereof  no  sale  shall  take  place  till  the  expiration 
of  thirteen  months  and  two  weeks  after  the  goods  have  been  cairied 
by  the  railway  to  their  destination. 

It  was  not  argued  or  contended  on  behalf  of  the  dkmahd 
defendants  in  this  case,  that  sending  the  postal-card  to 
notify  the  arrival  of  the  oats  was  a  sufficient  demand  ; 
nor  could  it  have  been  properly  so  contended. 

In  Simpson  v.  Routh,  2  !B.  &  C.  683,  it  was  held  under  27  Geo. 
II.  ch.  20,  that  it  was  necessary  to  prove  a  demand  of  the  overplus 
where  a  bailiff  distrained  for  poor-rates.  The  statute  provided 
that  such  surplus  should  be  returned  on  demand. 

Chief  Justice  Abbott,  at  p.  683,  said  :  ''  The  second  section  of 
the  Act  states  ^  that  the  officer  hiaking  the  distress  shall  deduct  the 
reasonable  charges  of  taking,  keeping,  and  selling  such  distress 
out  of  the  money  arising  by  the  sale ;  and  the  overplus  (if  any> 
after  such  charges  and  also  the  said  penalty  or  sum  of  money  shall 
be  fully  satisfied  and  paid,  shall  be  returned,  on  demand^  to  the 
owner  of  the  goods  and  chattels  so  distrained.'  If  we  were  to  hold 
that  an  action  would  lie  for  the  surplus  without  any  demand,  we 
should  convert  the  statute  into  a  snare,  by  which  every  parish 
officer  would  be  rendered  liable  to  a  variety  of  actions.  If  it  were 
necessary  to  pay  the  money  without  demand,  it  would  be  incum- 
bent on  the  officer  to  follow  and  make  a  tender  to  the  party  dis- 
trained upon,  in  whatever  part  of  the  kingdom  he  might  happen 
to  be." 

I  refer  to  this  case,  not  because  it  at  all  resembles  the  circum- 
stances  of  the  one  under  consideration,  but  because  it  determines, 
where  a  statute  provides  for  something  to  be  done  on  demand,  the 
demand  is  a  condition  precedent  to  the  enforcement  of  the  things 
to  be  done. 

In  Belding  v.  Head,  3  H.  &  C.  955,  Martin,  B.,  uses  language 
that  applies  to  the  insufficiency  of  the  demand  alleged  to  have  been 
made  in  this  case.  A  right  had  been  given  to  the  defendant  by 
deed  to  enter  the  premises  of  A.  and  take  after-acquired  property 
on  demand.    A  demand  was  served  on  A's  wife. 

At  p.  963,  the  learned  Baron  said  :  "  But  in  my  judgment  the 
defenaant  never  was  in  a  position  to  exercise  this  power,  inasmuch 
as  no  sufficient  demand  of  payment  was  ever  made ;  for  I  think  the 
demand  made  on  the  wife  was  insufficient    There  is  nothing  to 


132  WORDEN  V.   CANADIAN  PACIFIC  E.    CO. 

show  that  the  demand  on  the  husband  was  impracticable,  and  the 
deed  does  not  contain  any  stipulation  that  a  notice  may  be  left  at 
the  dwelling-house,  though  that  stipulation  is  frequently  made." 

Baron  Bramwell,  at  p.  964,  said:  '^As  to  the  residue  of  the 
goods  acquired  after  the  bill  of  sale  was  executed,  the  exercise  of 
the  power  was  conditional  upon  a  demand,  and  no  sufficient 
demand  *was  made." 

Channel,  B.,  on  p.  966,  on  the  same  point, said  :  "But,  inasmuch, 
as  the  demand  made  was  not  a  demand  in  accordance  with  the 
power,  that  was  not  such  an  act  of  intervention  as  could  pass  the 
property." 

The  disposal  of  the  plaintiffs  property  under  the  provision  of 
the  Act  is  a  quasi-ioAeitave,  and  no  forfeiture  is  permitted  except 
where  the  act  or  omission  which  works  the  forfeiture  is  clearly 
established. 

There  is  a  conflict  of  authorities  as  to  the  effect  of  sending  a 
BBrDmo  HoncB  "^^^^®  througli  the  general  post-office  to  the  address  of 
THBouoH  POST,  thc  party  entitled  to  receive  it.     Speaking  for  myself, 

°^  a  notice  or  demand  so  sent  is  of  no  avail,  unless  it  be 

shown  to  have  reached  the  party  entitled  to  it,  or  that  method  of 
giving  notice  is  expressly  provided  by  statute,  or  the  agreement 
of  the  parties. 

It  is  unnecessary,  however,  to  pureue  this  branch  of  the  question 
nbouoehc*  o»  any  further,  as  the  frequent  application  of  the  agent  of 
D«r«wDAjiT.  ^]^Q  plaintiff  for  the  oats,  and  the  information  given  by 
the  defendant's  agent,  at  Brandon,  that  they  had  not  arrived,  would 
be  such  an  act  of  negligence  as  to  disentitle  the  defendants  to  avail 
themselves  of  sub-section  3  under  the  notice  they  mailed  to  plain- 
tiff, even  assuming  that  notice  was  in  terms  sufficient. 

By  the  sale  of  the  oats  there  was  a  wrongful  conversion  by  the 
defendants  thereof;  and  the  only  remaining  question  is,  what  dam- 
ages the  plaintiff  is  entitled  to  recover?  The  correct  measure  is 
the  value  of  the  oats,  at  Brandon,  at  the  time  of  the  convei'sion. 
It  is  not  very  easy  to  ascertain  accurately  from  the  evidence  what 
that  value  is. 

[The  learned  Chief  Justice  then  considered  the  evidence  as  to 
the  damages,  coming  to  the  conclusion  that  substantial  justice 
would  be  done  by  allowing  the  plaintiff  the  price  paid  at  Lucknow 
for  the  oats,  with  interest  at  six  per  cent  from  22d  of  July,  1882, 
and  continued :] 

The  judgment  for  the  defendants  must  be  revci'sed,  and  judg- 
ment entered  for  the  plaintiff  for  $400.44 ;  that  is  to  say,  value  of 
the  oats,  $323,  and  interest,  $90.44,  less  the  sum  of  $13  paid  into 
court,  with  costs. 

I  quite  agree  with  the  opinion  of  my  learned  brother  Gait  at 
the  trial,  that  the  change  in  the  place  of  delivery  that  the  defend- 
ants assented  to  had  relation  to  the  car  No.  6263,  and  as  that  car 
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neyer  reached  Winnipeg  there  was  no  breach  of  contract  or  breach 
of  duty  on  the  part  of  the  defendants  in  delivering  the  oats  in  ques- 
tion at  Brandon,  instead  of  stopping  them  at  Winnipeg. 

BosE,  J.J  concurred. 

Oalt,  J.,  having  been  engaged  in  the  case  at  the  trial,  took  no 
in  the  judgment. 

Motion  allowed. 

Liability  of  Carrier  for  viegiig^ence  in  Not  Notifying  Consignee  of  Arrival  of 
Goods  —See  McEinney  v.  Jewett,  9  Am.  &  Eng.  R.  R.  Gas.  209. 

Liability  of  Carrier  for  Erroneously  Informing  Consignee  of  Non-arrlvai  of 
Goods. — In  Burlington,  etc.,  R.  Co.  9.  Arms,  16  Am.  &  Eng.  R.  R.  Gas.  272, 
it  was  held  that  where  goods  arrived  at  carrier's  station,  but  consignee  was 
repeatedly  informed  that  they  had  not  arrived,  and  they  were  then  destroyed 
by  fire,  tlie  company  was  held  liable  as  a  common  carrier.  In  McEinney  e. 
Jewett,  9  Am.  &  Ens.  R  R.  Gas.  209,  the  bill  of  lading  for  certain  hams  for- 
warded by  a  railroad  company  provided  that  the  company  should  be  liable 
only  as  warehousemen,  while  the  goods  were  **  at  any  of  their  stations  await- 
ing delivery."  It  also  required  all  goods  to  be  removed  from  the  cars  during 
business  hours.  The  hams  arrived  in  good  time  on  Thursday  at  the  point  of 
destination,  and  were  allowed  to  remain  locked  up  in  a  car.  The  consignee 
inquired  for  them  on  Thursday  and  Friday,  but  was  told  they  had  not 
arrived.  On  Saturday,  at  5.80  f.k.,  the  company  informed  the  consignee  of 
their  arrival.  On  Monday  morning  the  consignee  removed  them,  when  they 
were  found  to  have  been  damaged  by  the  heat  and  the  detention.  In  an 
action  by  the  consignee  against  the  company  to  recover  dama^zres  for  the  loss, 
held,  that  the  company  was  not  exempted  from  liability  by  the  terms  of  the 
bill  of  lading. 

Notice  to  Consignee  of  Arrival  of  Goods. — ^In  Sherman  i;.  Hudson  River, 
etc.,  R.  Go.,  64  N.  Y.  254,  the  court  observed  :  **The  carrier  has  not  per- 
formed his  duty,  until  he  has  delivered  or  offered  to  deliver  the  goods  to  the 
consignee,  or  done  what  the  law  esteems  equivalent  to  delivery.  When  the 
consignee  is  unknown  to  the  carrier,  a  due  effort  to  find  him  and  notify  him 
of  the  arrival  of  the  goods  is  a  condition  precedent  to  the  right  to  ware- 
house them.  See  also  Spears  e.  Spartanburg,  etc.,  R.  Go.,  11  S.  Gar.  158; 
Union  Exp.  Go.  e.  Ohleman,  92  Pa.  St.  825. 

In  Tennessee,  common  carriers  are  required  by  statute  to  give  the  con- 
signee a  notice  of  the  arrival  of  the  goods.  See  Acts  1870,  ch.  17;  Rev.  Stat. 
sec.  1998;.  In  Dean  e.  Vacaro,  2  Head,  490,  it  was  held  that  such  was  the 
duty  of  the  carrier  irrespective  of  the  statute.  In  Butler  e.  E.  Tennessee,  etc., 
R.  Go.,  8  Lea  82,  s.  c,  9  Am.  &  Eng.  R.  R.  Gas.  249,  the  consignee  had  no 
fixed  residence  and  the  carrier  had  no  knowledge  of  his  temporary  stopping- 
place.  It  was  ?ield,  that  that  the  above  statute  did  not,  by  prescribing  a 
g articular  form  and  manner  of  notice,  change  the  character  of  the  carrier^s 
ability,  and  that  the  latter  was  not  liable  for  the  loss  of  a  trunk  stored  in 
his  warehouse  and  burned  under  such  circumstances.  See  generally  upon 
this  subject,  Garriers  of  Goods,  2  Am.  &  Eng.  Encyc.  of  Law^  891. 
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A  parcel  of  samples  was  delivered  to  the  defendants,  a  railway  company, 
to  be  forwarded  to  the  plaintiffs.  By  the  negligence  of  the  defendants,  who 
had  notice  that  the  parcel  contained  samples,  it  was  delayed  on  the  way  un- 
til the  season  at  which  the  samples  could  be  used  for  procuring  orders  had 
elapsed,  and  they  had  in  consequence  become  yalueless.  The  plaintiffs  could 
not  have  procured  similar  samples  in  the  market.  In  an  action  for  the  non- 
deliyery  in  a  reasonable  time,  A^  (affirming  the  judgment  of  Day,  J.),  that 
the  plaintiffs  were  entitled  to  recover  as  damages  the  value  to  them  of  the 
samples  at  the  time  when  they  should  have  been  delivered. 

This  was  an  appeal  by  the  defendants  frqm  the  judgment  of 
Day,  J.,  at  the  trial  without  a  jury. 

The  plaintiffs  were  woollen  mercliants,  and  for  the  purpose  of 
their  business  they  were  in  the  habit  yearly  of  causing  pattern 
goods  to  be  made.  These  patterns  were  made  on  small  looms.  Each 
pattern  was  then  divided  into  eight  or  ten  pieces  so  as  to  make  that 
number  of  sets  of  samples.  The  cost  of  making  was  abont  £630, 
exclusive  of  the  cost  of  arranging,  dividing  into  sets,  and  other 
work  on  the  samples.  One  of  the  sets  of  samples  was  sent  with  a 
traveller  to  Italj',  but  as  it  was  required  for  a  journey  which  one 
of  the  firm  intended  to  make  to  Paris,  the  traveller  was  directed 
to  return  it  to  Galashiels,  in  Scotland.  He  accordingly  delivered 
it  to  the  agent  of  the  defendants  at  Milan,  who  was  informed  that 
the  parcel  contained  samples,  and  it  was  forwarded  to  Basle. 
Thence  it  was  sent  by  the  defendants,  on  the  14th  of  Jnly,  and  a 
post-card  was  despatched  to  the  plaintiffs  stating  that  the  goods, 
described  as  cotton-  samples  (a  mistake  for  woollen),  were  due  on 
the  21st  of  July.  The  parcel  was  not  tendered  to  the  plaintiffs 
till  the  9th  of  September  following,  and  was  refused  by  them.  The 
evidence  for  the  plaintiffs  was  that  at  the  time  the  samples  should 
liave  been  delivered  no  other  set  was  available  fpr  the  journey  to 
Paris,  and  that  it  was  worth  to  them  £60 ;  that  they  would  have 
given  that  sum  for  such  a  set,  but  that  it  could  not  be  procured  in 
the  market  or  manufactured  in  less  time  than  a  month,  or  by  any 
other  means  than  by  remaking  the  whole  of  the  patterns.  It  was 
also  stated  that  when  the  parcel  was  delivered  the  season  for  travel- 
ling with  such  goods  was  over,  and  the  samples  were  valueless. 

On  these  facts  the  learned  judge  held  that  a  carrier  who  accepts 
samples  for  carriage  must  be  taken  to  know  that  their  value  would 
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be  diminished  bj  failure  to  deliver  in  a  reasonable  time,  and  that 
the  diminution  of  value  in  this  case  was  £60.  He  accordingly  gave 
judgment  for  the  plaintiffs  for  that  amount. 

Tne  defendants  appealed. 

Crump^  Q.C.,  and  D(mgla%  Walker  for  the  defendants. 

MovlUrn^  Q.  (7.,  and  Woodthorpe  for  the  plaintiffs. 

Lord  Esheb,  M.R. — I  think  this  case  is  within  Wilson  v.  Lan- 
cashire &  Yorkshire  R.  Co.,  9  0.  B.  (N.  S.)  632.  These  goods 
were  delivered  to  the  carriers  under  a  denomination  kkaibuu  or 
which  the  learned  judge  has  found  would  inform  them 
that  there  was  a  commercial  necessity  that  the  goods 
should  be  delivered  in  a  reasonable  time.  They  were  not  so  de- 
livered, and  the  question  is  what  is  to  be  the  measure  of  damages. 
In  Wilson  v.  Lancashire  &  Yorkshire  R.  Co.,  9  0.  B.  (N.  S.)  632, 
the  question  arose  as  to  the  recovery  of  damages  for  a  delay  by  which 
the  plaintiff  lost  the  season.  The  learned  judge  who  tried  the  case 
bad  told  the  jury  that  they  were  at  liberty  to  take  into  considera- 
tion the  fact  that  the  plaintiff  had  lost  the  season  in  consequence 
of  the  non-arrival  of  the  cloth  in  due  time,  and  it  was  laid  down 
by  the  court  of  common  pleas  that  if  the  meaning  of  loss  of  sear- 
son  was  that  "  the  goods  by  reason  of  their  not  having  been  deliv- 
ered in  due  time  had  been  lessened  in  value,  that  is,  if  in  conse- 
quence of  the  delay  they  had  become  of  less  value  to  the  plaintiff, 
because  the  articles  to  be  made  up  would  be  less  marketable  as  the 
time  for  finding  customers  for  them  had  gone  by,  and  so  the  goods 
were  left  in  the  plaintiff's  hands  deteriorated  or  diminished  in 
value,"  then  there  was  not  any  mistake  in  point  of  law  in  the 
direction  of  the  learned  judge.  If  it  is  right  here  to  say  that  the 
railway  company  were  bound  to  know  that  late  delivery  of  the 
samples  might  have  the  effect  of  their  being  left  on  the  consignee's 
hands  at  a  time  when  their  value  to  him  would  be  lessened,  then 
these  remarks  apply  to  this  case.  The  cases  in  which  the  court 
are  bound  to  consider  the  market  value  of  the  goods  are  those  in 
which  the  plaintiff  can  go  into  the  market  and  supply  himself. 
If  he  cannot  do  so  that  measure  of  damajges  cannot  be  applied. 
Here  the  plaintiffs  could  not  have  suppliea  themselves  witli  the 
like  goods  in  the  market,  and  the  test  of  damage  to  be  applied  is 
that  laid  down  in  Wilson  v.  Lancashire  &  Yorkshire  R.  Co.,  9  C. 
B.  (N.  S.)  632,  within  the  principle  of  which  this  case  falls. 

Fry  and  Lopes,  L.JJ.,  concurred. 

Appeal  dismissed. 

Measure  of  Damages  for  Delay  in  Carriage  of  Qoodt. — See,  generally, 
Savannah,  etc.,  R.  Co.  v.  Pritcbard,  28  Am.  &  £ng.  R.  R.  Cas.  67;  E.  Tenn., 
etc.,  R.  Co.  9.  Hale,  27  lb.  86;  Lindley  9.  Richmond,  etc.,  R.  Co.,  9  lb.  81; 
Peterson's  Case,  18  lb.  578;  Houston,  etc.,  R.  Co.  €.  Jackson,  21  lb.  126; 
Texas  Pac.  R.  Co.  v,  Nicholson,  21  lb.  188;  St.  Louis,  etc.,  R.  Co.  v.  Mud- 
ford,  21  Xb.  189-142  and  note;  Houston,  etc.,  R.  Co.  v.  Smith,  22  lb.  421. 
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'  Tl(e  point  in  the  iabove  case  upon  which  the  decision  turns  is  contained  in 
the  opinion  of  the  judge  in  the  court  below,  who  held  that  the  carrier  who 
accepts  samples  for  carriage  must  be  taken  to  know  that  their  value  would 
be  aiminished  by  failure  to  deliver  in  a  reasonable  time.  This  point  is 
affirmed  in  the  court  of  Queen's  bench  without  comment.  Tlie  knowledge 
of  the  carrier  of  a  commercial  necessity  for  a  delivery  of  the  goods  within  a 
reasonable  time,  is  rather  assumed  by  the  court  than  established  by  the  facts. 

It  is  well  settled  that  in  the  absence  of  an  express  contract  as  to  the  time 
within  which  goods  are  to  be  delivered,  the  carrier  is  bound  to  deliver  within 
a  reasonable  time.  Chicago,  etc.,  R.  v.  Dawson,  79  Mo.  296;  s.  c,  18 
Am.  &  Eng.  R.  R.  Cas.  521 ;  McGraw  €.  Baltimore,  etc.,  R.,  18  W.  Va. 
861;  s.  c,  9  Am.  &  Enff.  R.  R.  Cas.  188;  Carriers  of  Goods,  2  Am.  &  Eng. 
Encyc.  of  Law,  841,  and  authorities  there  cited. 

There  is  no  doubt  that  where  the  carrier  has  been  ^ven  express  notice  of 
the  fact  that  delay  is  liable  to  result  in  a  special  damage,  or  where  such 
knowledge  on  his  part  may  be  fairly  inferred  from  the  circumstances  of  the 
shipment,  or  from  the  nature  of  the  articles  consigned,  he  is  assumed  to  have 
accepted  the  goods  with  the  implied  undertaking  to  respond  in  damages  for 
a  loss  by  his  negligence;  but  without  such  express  or  implied  notice  only  the 
ordinary  liability  attaches.  Yicksburg  &  M.  R.  Co.  v.  Ragsdale,  46  Miss. 
458;  Illinois  Central  R.  Co.  v.  Cobb,  64  HI.  128;  W.  &  W.  R.  Co.  v.  Lock- 
hart,  71  HI.  627;  Chicago,  B.  &  Q.  R.  Co.  €.  Hale,  83  III.  860;  Gee  €.  Lan- 
cashire &  Yorkshire  R.  Co.,  6  H.  <&  N.  211;  Great  Western  R.  Co.  v.  Red- 
mayne,  L.  R  1  C.  P.  829;  Carriers  of  Goods,  2  Am.  &  Eng.  Encyc.  of  Law, 


Commonwealth 


The  New  York,  Lake  Eeie  and  Western  E.  Co.,  and  The 
Northwestern  Mining  and  Exchange  Co. 

(Advance  Otue,  Pennsylvania,    January  18,  1887.) 

The  New  York,  L.  E.  &  W.  R.  Co.,  a  foreign  corporation  in  Pennsylvania, 
purchased  the  capital  stock  of  the  Northwestern  Mining  and  Exchange  Co., 
a  Pennsylvania  corporation,  reorganized  the  company,  and  under  its  name 
purchased  coal  lands.  A  statute  provided  that  *^  no  corporation  other  than 
such  as  shall  have  been  incorporated  under  the  laws  of  this  State  shall  here- 
after acquire  and  hold  any  real  estate  in  this  commonwealth,  directly  in  the 
corporate  name,  or  by  or  through  any  trustee,  or  other  device  whatsoever, 
unless  specially  authorized  to  hold  such  property  by  the  laws  of  this  com- 
monwealth." Held^  that  if  the  purpose  of  the  purchaser  was  a  mere  device 
planned  to  violate  and  evade  the  above  act^  and  if  the  true  ownership  of  the 
land  was  in  the  foreign  corporation,  and  the  name  of  the  Pennsylvania 
corporation  had  been  merely  used  as  a  repository  of  the  legal  title  to  cover 
up  the  scheme,  then  the  land  purchased  was  subject  to  escheat. 

The  testimony  before  the  jury  would  have  warranted  them  in  finding  the 
issues  of  fact  in  favor  of  the  commonwealth,  and  hence  the  trial  court  erred 
in  directing  a  verdict  for  defendants. 
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Error  to  the  conrt  of  common  pleas  of  Jeffereon  county. 

Tliis  was  an  information  and  suggestion  for  a  writ  of  quo  war^ 
ranto  filed  by  the  Commonwealth — against  a  foreign  corporation 
with  notice  to  a  Pennsylvania  corporation  controlled  by  such  for- 
eign corporation — to  escheat  real  estate  held  in  the  name  of  the 
Pennsylvania  corporation. 

Robert  SnodgraaSy  deputy  attornev-general,  Lewis  C.  Caasidyy 
attorney-general,  Silas  W.  Pettit^  John  H.  Head,  George  A.  Jenks, 
and  TFi'iKam  P,  Jenks  for  plaintiff  in  error. 

George  Biddle^  John  G.  Hall,  and  George  W.  Biddle  for  de- 
fendants in  error. 

Stkbrbtf,  J. — It  is  contended  the  testimony  before  the  jury 
would  have  warranted  them  in  finding  the  issues  of  fact  in  favor 
of  the  Commonwealth,  and  hence  the  learned  court  erred  in  direct- 
ing a  verdict  for  defendants.  It  is  important,  therefore,  to  notice 
in  the  outset  the  questions  of  fact  raised  by  the  pleadings. 

The  first  count  of  the  information  sets  forth  in  substance  that 
prior  to  committing  the  grievances  complained  of,  the  New  York, 
Lake  Erie  &  Western  E.  Co.,  formerly  the  Erie  R.  Co.,  facts. 

a  corporation  of  the  State  of  New  York,  constructed,  maintained, 
and  operated,  and  yet  maintains  and  operates,  a  line  of  rail- 
road irom  Jersey  City,  N.  J.,  to  DunKirk,  N.  Y.,  and  was 
and  yet  is  engaged  in  the  business  of  a  common  carrier  on  said 
road  ;  that  as  sucli  corporation  the  company  was  and  is  prohibited 
by  the  laws  of  this  Commonwealth  from  acquiring  and  holding 
therein  any  lands  in  the  name  of,  or  by  or  through  any  trustee,  or 
by  any  device  whatever,  and  by  said  laws  it  was  and  is  expressly 
declared  that  any  lands  so  purchased  and  acquired  shall  escfieat  to 
the  Commonwealth ;  that  on  July  12,  1878,  said  company,  in  its 
former  name  of  "The  Erie  Railway  Company,"  purchased  and 
acquired  certain  lands  in  Jefferson  county  in  this  Commonwealth, 
in  the  name  of  Charles  R.  Earley,  who  held  the  same  in  trust  for 
the  use,  benefit,  and  behoof  of  said  company ;  that  said  lands  were 
acquired  and  purchased  by  said  company  without  any  cliartrv,  grant 
or  right  whatsoever  so  to  do,  and  contrary  to  the  express  prohi- 
bition of  the  laws  of  this  Commonwealth;  and  that  by  reason  of 
the  premises  said  lands  became  and  were  escheated,  etc. 

After  setting  forth  the  corporate  existence,  business,  etc.,  of  the 
railroad  company  defendant,  the  prohibition  against  acquiring  and 
holding  lands  in  this  Commonwealth,  and  the  provisions  of  an  act 
entitled  "An  Act  to  incorporate  the  Northwestern  Mining  and 
Exchange  Company  of  Erie,  Pennsylvania,"  approved  Marcli  15, 

1872,  the  second  count  substantially  charges  that  in  "November, 

1873,  said  New  York,  Lake  Erie  and  Western  Railroad  Company, 
formerly  the  Erie  Railway  Company,  without  any  authority  of 
law  it  thereunto  enabling,  acquired  all  the  capital  stock  of  said 
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Kortli  western  Mining  and  Exchange  Com  pan  y<,  and  from  thence 
hitherto  has  and  yet  does  own,  hold  or  control  the  same."  '^That 
on  July,  1874j,  Oharles  E.  Earley  and  wife  conveyed  to  said  North- 
western Mining  and  Exchange  Go«  the  lands  which  the  Erie  R. 
Co.,  now  the  defendant  railroad  company,  had  theretofore  pur- 
chased and  held  in  the  name  of  said  Earley,  being  the  same  lands 
mentioned  and  described  in  the  first  coant  of  the  information ;  that 
the  defendant  railroad  company,  being  a  foreign  corporation,  en- 
gaged in  the  business  of  a  common  carrier,  acquired  the  capital 
stock  of  said  Mining  and  Exchange  Cou  for  the  purpose  of  enabling 
it  to  hold  the  lands  which  had  been  so  as  aforesaid  acquired  .and 


held  in  the  name  of  said  Earley,  in  violation  and  evasion  of  the 
laws  of  this  Commonwealth,  and  so  that  defendant  railroad  com- 
pany might,  in  like  evasion  and  violation  of  said  laws,  hold  lands 
in  this  Commonwealth  not  necessary  for  carrying  on  its  business 
as  a  common  carrier,  and  also,  in  like  evasion  ana  violation  of  said 
laws,  enga^  within  this  Commonwealth  in  mining  ai'ticles  for 
transportation  over  its  roads,  and  in  business  other  than  that  of  a 
common  carrier ;  that  under  color  and  by  pretended  authority  of 
eaid  act  of  March  15,  1872,  the  defendant  railroad  company,  in 
violation  and  attempted  evasion  of  tlie  constitution,  laws,  and  de- 
clared pnblic  policy  of  this  Commonwealth,  has  acquii*ed  and  yet 
holds  said  lands,  not  necessary  for  carrying  on  its  business  of  com- 
mon carrier,  and  has  and  yet  does  engage  in  and  carry  on,  within 
this  Commonwealth,  business  other  than  that  of  a  common  carrier, 
including  the  mining  of  coal  for  transportation  over  its  roads; 
that  all  said  acts  are  contrary  to  the  prerogative  of  this  Common- 
wealth, and  an  unlawful  encroachment  on  its  power  and  authority, 
done  in  contempt  and  disregard  of  tlie  repeated  acts  of  its  people 
and  general  assembly,  positively  prohibiting  the  same;"  and  tliat 
by  reason  of  the  premises,  said  lands  became  and  are  forfeited  and 
escheated  to  said  Common  weal tlu 

In  their  plea,  defendants  substantially  deny  the  several  illegal 
acts  charged  in  the  information.  They  say :  "  The  New  York, 
Lake  Erie  and  Western  R.  Ca  does  not  hold  the  lands,  or  any 
of  them,  mentioned  or  described  in  the  information,  either 
directly  in  the  corporate  name,  or  by  or  through  any  trustee  or 
other  device  whatsoever ;  that  each  and  all  of  said  lands  are  owned 
and  held  by  tlte  Northwestern  Mining  and  Exchange  Co.,  the 
other  defendant  in  this  action,  directly  in  its  corporate  name ;" 
that  the  said  Nortliwestern  Mining  and  Exchange  Co.,  duly  in- 
corporated under  the  act  of  March  15,  1872,  was  and  is  authorized 
to  acquire  and  hold  tlie  lands  mentioned  and  described  in  the  in- 
formation and  complaint  of  tlie  plaintiff,  as  well  as  to  mine  coal 
and  other  miberals  and  deal  in  tlie  same ;  ^^  that  a  large  majority 
of  the  stock  of  the  Northwestern  Mining  and  Exchange  Co. 
is  held  and  controlled  by  the  New  York,  Lake  Erie  &  Western 
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TL  Co.,  a  corporation  organized  under  the  laws  of  tlie  State 
of  New  York  and  existing  under  the  laws  of  that  State  as  well 
as  under  the  laws  of  Pennsylvania,  and  that  a  small  minority 
of  said  stock  is  owned  by  sundry  citizens  of  Pennsylvania  and  New 
York,  but  defendants  are  advised  and  believe  that  the  holding  of 
said  stock  as  aforesaid  is  not  in  violation  of  the  laws  of  Pennsyl* 
vania. 

^^  And  the  defendants  deny  that  said  lands  are  held  as  aforesaid 
for  the  purpose  of  enabling  the  New  York,  Lake  Erie  &  Western 
B.  Co.  to  engage  in  business  other  than  that  of  a  common  carrier, 
and  deny  that  the  products  of  said  lands  are  intended  for  transpor- 
tation over  said  railroad  of  said  company  in  Pennsylvania." 

"  And  for  further  plea  to  the  first  count  of  said  information,  the 
defendants  say,  the  New  York,  Lake  Erie  &  Western  R.  Co.  did 
not  purchase  and  acquire  the  lands  in  said  count  mentioned  in  the 
name  of  Charles  K.  Earley,  as  trustee ;  that  the  said  Charles  K. 
Earley  purchased  said  lands  from  sundry  individuals  in  his  own 
right  and  for  his  own  use  and  benefit,  and  subsequently,  to  wit,  the 
13th  day  of  July,  1874,  conveyed  the  same  to  the  Northwestern 
Mining  and  Exchange  Co.  aforesaid,  at  considerable  advance  in 
price,  the]*eby  making  large  profits  to  himself." 

They  further  say,  *^  they  have  done  no  act  conti'ary  to  the  pre- 
rogative of  Pennsylvania  as  an  independent  State,  and  have  com- 
mitted no  unlawful  encroachment  upon  its  power  or  authority,  or 
any  cause  of  forfeiture  of  the  lands  of  the  Northwestern  Mining 
and  Exchange  Co.  aforesaid,  but  have  in  all  things  complied  with 
the  laws  of  said  Commonwealth." 

It  will  be  observed  that  the  burden  of  the  Commonwealth's 
complaint  is  not  that  there  was  any  thing  wrong,  ^^y*  oravambh  or 
sSy  in  Dr.  Earley  purchasing  large  bodies  of  coa^l  and  ^"^  coMn-Awr. 
timber  lands  and  afterward  conveying  them  to  the  Northwestern 
Mining  and  Exchange  Co.,  for  the  purpose  of  developing  the  same 
and  transporting  the  product ;  nor  in  the  Erie  R.  Co.,  or  its  suc- 
cessors, the  defendant  railroad  company,  in  good  faith  and  for  a 
legitimate  purpose,  investing  part  of  its  capital  in  stock  of  the 
Mining  and  Exchange  Co. ;  but  the  gravamen  of  the  complaint  is 
that  said  lands  were  purchased  at  the  instance  and  for  the  benefit 
of  the  Erie  K.  Co.  and  held  in  trnst  for  it ;  that  afterward  said 
railway  company,  for  the  purpose  of  better  enabling  it  to  use  and 
control  said  lands  and  enjoy  the  full  benefit  of  the  same  without 
appearing  to  be  the  beneficial  owners  thereof,  purchased  the  char- 
ter of  the  Northwestern  Mining  and  Exchange  Co.  and  caused  said 
lands  to  be  conveyed  to  it ;  that  all  this  was  done,  not  in  good 
faith  nor  for  any  legitimate  object,  but  for  the  purpose  of  conceal- 
ing the  real  ownership  of  said  lands,  and  thus  evading  and  violat- 
ing the  laws  of  this  Commonwealth  prohibiting  the  holding  of 
lands  therein  for  tlie  purposes  for  whicn  said  lands  were  purchased, 
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owned,  held  and  nsed;  and  that  defendant  raUroad  company,  as 
successor  of  the  Erie  B.  Co.,  in  like  evasion  and  violation  of  said 
laws,  acquired,  holds,  controls,  and  uses  said  lands  in  a  manner  and 
for  purposes  forbidden  by  law. 

To  maintain  the  issue  on  the  part  of  the  Commonwealth,  the 
attornev-general  introduced  testimony  tending  to  prove  substan- 
tially all  the  material  allegations  of  fact  put  in  issue  by  the  plead- 
btidkncb.  ings.  Among  other  things,  he  put  in  evidence  the 
contract  of  July  19,  1873,  between  Dr.  Earley  and  Mr.  Watson, 
then  president  of  the  Erie  R.  Co.,  embracing  over  twenty  thousand 
acres  of  coal  lands,  including  the  lands  in  question ;  and,  in  con- 
nection therewith,  proved  by  Dr.  Earley  and  othei*s,  that  in  the 
transaction  Mr.  Watson  acted  for  and  on  behalf  of  the  i*ailroad 
company,  giving  as  a  reason  for  using  his  own  name  in  the  con- 
tract, ^'  that  it  must  not  be  known  the  Erie  B.  Co.  was  purchasing 
mineral  or  mining  property  in  Pennsylvania,"  etc.  Dr.  Earley 
also  testified  in  substance  that  the  consideration  for  the  lands  was 
paid  or  secured  by  the  railroad  company.  In  short,  that  the  com- 
pany through  his  agency  purchased  and  paid  for  the  lands.  He 
also  testified  in  regard  to  the  purchase  of  the  charter  of  the  North- 
western Mining  and  Exchange  Co. ;  that  the  attorney  acting  for 
the  railroad  company  declared  they  must  have  "  a  charter  to  cover 
the  lands  purchased,  the  bituminous  coal  lands,"  as  the  company 
could  not  hold  them  in  its  own  name.  "  Nor  could  Mr.  Watson 
hold  them  as  trustee."  The  result  was  that  the  charter  of  the 
Northwestern  Mining  and  Exchange  Co.,  then  in  the  market  for 
sale,  was  selected,  and  the  witness,  Dr.  Earley,  was  deputed  to  pur- 
chase it  and  did  buy  it  for  the  railway  company  for  $5000.  The 
same  witness  then  testified,  in  detail,  how  the  dii*ectors  of  the 
Mining  and  Exchange  Co.  resigned  and  their  places  were  immedi- 
ately hlled  by  the  election  of  persons  who  were  eitlier  oflicers  or 
employees  of  the  Erie  E.  Co.,  the  then  owner  and  holder  of  all 
the  stock  ordered  to  be  issued  by  the  new  board  of  directors  of  the 
Mining  and  Exchange  Co.,  except  ten  shares  given  without  con- 
sideration to  each  of  the  directors  to  render  theni  eligible.  These 
shares  or  certificates  of  stock  were  indorsed  in  blank  and  deposited 
with  the  treasurer  of  the  railway  company,  so  that  in  fact  that 
corporation  actually  owned  and  controlled  all  the  stock  of  the 
Northwestern  Mining  and  Exchange  Co.,  whose  charter  it  is  al- 
leged to  have  purchased  for  the  purpose  of  making  it  the  mei-e  . 
repository  of  the  legal  title  to  the  lands  inqnestion.  The  testimony 
further  shows  that  the  lands  were  conveyed  by  Dr.  Earley  to  the 
Mining  and  Exchange  Co.  pursuant  to  assignment  of  the  contract 
by  Mr.  Watson.  It  also  tends  to  show  that  the  stock  of  the  last- 
mentioned  company,  respecting  the  lands  in  question,  continued 
to  be  held  by  the  Erie  K.  Co.  until  all  its  property,  rights,  fran- 
chises, etc.,  were  sold  and  subsequently  transferred  to  its  succes- 
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sor,  the  New  York,  Lake  Erie  and  Western  E.  Co.  We  might 
refer  at  considerable  length  to  other  portions  of  the  testimony  cor- 
roborative of  the  testimony  of  Dr.  Earley,  and  tending  to  prove 
other  allegations  of  fact  put  in  issue  by  the  pleadings,  but  it  is  un- 
necessary. It  is  sufficient  to  say  that  the  testimony  introduced  by 
the  attorney-general  tended  to  prove  substantially  all  the  disputed 
allegations  oi  fact. 

Tlie  defeoi'pi'tfl  having  ofiEered  no  testimony,  the  court  was  re- 
quested, OF  Vfhdlf  of  the  Commonwealth,  to  charge: 

"  FirsL  That  if  the  Erie  R.  Co.,  a  corporation  of  the  State  of 
New  York,  bought  and  owned  the  lands  described  in  imstbuotiokb 
the  inforination  in  the  name  of  its  president,  and  then  SmmS™ 
purchased  the  charter  of  the  Northwestern  Mining  and 
Exchange  Co.  and  caused  all  the  stock  to  be  issued  to  itself, 
directly  or  indirectly,  only  as  a  device  or  cover  to  avoid  the  escheat 
imposed  by  the  laws  of  the  State  of  Pennsylvania,  the  lands  so 
purchased  are  subject  to  escheat  by  proceedings  in  this  case,  and  if 
the  jury  so  lind,  their  verdict  should  be  for  the  plaintiff. 

^^  Se€0?id,  That  if  the  purchase  of  the  charter  of  the  North- 
western Mining  and  Exchange  Co.  in  aid  of  its  own  purposes,  and 
as  a  mere  device  under  which  the  Erie  K.  Co.  intended  to  hold 
and  own  the  lands  in  dispute,  and  under  which  the  New  York, 
Lake  Erie  &  Western  R.  Co.,  in  pursuance  of  such  purchase, 
holds  and  enjoys  the  lands  in  dispute,  such  purpose  and  use  of  the 
name  of  the  Northwestern  Mining  and  Exchange  Co.  will  not 
defeat  an  escheat  in  this  case,  and  if  the  jury  so  find,  their  verdict 
should  be  for  the  plaintiff. 

''Third.  If  the  iury  find  that  the  New  York,  Lake  Erie  & 
Western  R.  Co.  is  the  actual  owner  of  the  lands  described  in  the 
information,  and  the  use  of  the  name  of  the  Northwestern  Mining 
and  Exchange  Co.,  and  the  stock  claimed  to  be  issued  thereby,  is 
only  colorable,  and  a  device  to  .cover  and  conceal  the  true  owner- 
ship, the  verdict  of  the  jury  should  be  for  the  plaintiff." 

The  learned  judge  refused  to  affirm  either  of  these  propositions 
for  the  following  reasons  embodied  in  his  answer  to  the  first,  viz.: 
*^  If  the  New  York,  Lake  Erie  &  Western  R.  Co.  had  rkabons  for 
used  the  name  of  another  as  trustee,  or  by  any  device  ""^^^ 
had  used  even  a  corporation  as  trustee,  and  if  the  jury  so  found, 
the  lands  would  be  liable  to  escheat;  but,  under  the  facts  in  this 
case,  we  answer  the  point  in  the  negative.  They  have  used  a 
Pennsylvania  charter,  and  although  they  virtually  paid  for  all  the 
stock — ^giving  to  certain  persons  ten  shares  and  using  them  as 
directoi-s — we  do  not  thiuK  that  the  lands  are  subject  to  escheat. 
In  other  words,  we  think  if  there  is  anything  vicious  in  the  organi- 
zation, the  plaintiff  ought  to  have  proceedea  to  forfeit  the  charter 
or  dissolve  it." 
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If  we  were  prepared  to  concede  that  mere  form  is  everything^ 
and  substance  nothing,  we  might,  perhaps,  better  appreciate  the 
^  force  of  these  reasons  ;  but  we  are  unwilhne:  to  admit 

DBTxcB  TO  EVADE  that  VL  trausDarcnt  devicc,  deliberately  planned  and  eze- 
cuted  for  the  purpose  of  concealing  the  true  character  of 
the  transaction,  is  en  titled  to  such  consideration  in  a  court  of  justice. 
The  learned  judge  appeal's  to  have  thought  that  inasmuch  as  a  Fenn- 
sylvauia  charter  was  purchased  by  the  railroad  company,  and  the 
legal  title  to  the  lands  in  question  vested  in  the  corporation  organ- 
ized under  that  charter,  the  lands  are  not  subject  to  escheat,  not- 
withstanding the  transaction,  from  its  very  inception,  is  shown  to 
be  a  mere  device  to  cover  and  conceal  the  actual  ownership  of  the- 
lands,  and  thus  evade  the  provisions  of  the  Hfth  section  of  the  act 
of  April  26,  1855,  which  declares :  "  That  no  corporation  other 
than  such  as  shall  have  been  incorporated  under  the  laws  of  this* 
State  shall  .  .  .  hereafter  acquire  and  hold  any  real  estate 
within  this  Commonwealth,  directly  in  the  corporate  name,  or  by 
or  through  any  trustee,  or  other  device  wlwitsoever,  unless  specially 
authorized  to  hold  such  property  by  the  laws  of  this  Common- 
wealth." In  this  we  think  he  was  mistaken.  If  either  the  organic 
or  statute  law  of  the  State  can  be  successfully  circumvented  and 
evaded  by  any  device,  however  ingenious  it  may  be,  there  would 
be  little  or  no  protection  in  either. 

The  plaintiff's  propositions  were  not  refused  because  the  ques- 
tion of  fact  they  involve  are  not  mised  by  the  pleadings,  nor  for 
the  reason  that  the  testimony  is  insufficient  to  warrant  the  sub- 
mission of  those  questions  to  the  jury.  The  testimony  was,  there- 
fore, for  the  jury,  and  they  should  have  been  permitted  to  pass 
upon  it  and  iind  the  facts. 

In  defendant's  first  point,  the  court  was  requested  to  charge : 
^  "  That  the  evidence  shows  the  Northwesteni  Mining: 

owwKBgHip  or  and  Exchange  Co.  acquired  and  now  holds  in  its  own 
^^^  name  both  the  legal  and  equitable  title  to  the  lands  in 

controversy." 

In  the  absence  of  qualifying  facts  which  the  jury  would  have 
been  warranted  in  finding  from  the  testimony  before  them,  this 
proposition  may  be  regarded  as  correct ;  but  it  was  for  the  jury  to 
inquire  and  find  from  the  testimony  how  and  for  what  purpose, 
and  by  whom,  the  lands  were  acquired  and  held.  If  they  were  in 
fact  purchased  and  owned  by  the  railroad  company,  and,  as  part  of 
the  scheme  and  device  to  conceal  the  true  ownership  and  evade 
the  law  above  quoted,  the  railroad  company  used  the  mining  and 
exchange  company  as  a  mere  repository  of  the  legal  title,  it  would 
be  a  travesty  of  justice  to  hold  that  the  mere  outward  form  of  the 
transaction  would  preclude  inquiring  into  its  real  character. 

In  affirming  defendants'  second  point,  the  learned  judge  in- 
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Btructed  the  jury,  ^'  That  the  acquiring  and  holding  of  the  stock  of 

the  Northwestern  Minins:  and  £xchan&:e  Co.,  in  whole 

or  in  part,  by  the  New  York,  Lake  Erie  &  Westeni  traksactioii  ^ 
R.  Co.  is  not  an  acqairins:  and  holding:  by  the  latter  DM?K»Da"uTOic 
company  m  its  corporate  name,  or  by  or  through  any 
trustee  or  device  whatsoever  of  the  lands  in  controversy,  within 
the  meaning  of  the  sixth  section  of  the  act  of  April  26,  1886, 
upon  which  this  action  is  based,  and,  therefore,  the  verdict  of  the 
jury  must  be  for  the  defendants."  What  has  just  been  said  in 
relation  to  the  first  point  is  applicable  to  this.  Whether  such  ac- 
quiring and  holding  is  a  ^^  device,"  within  the  meaning  of  the  sec- 
tion above  quoteo,  depends  largely  on  qualifying  facts  which 
might  have  been  found  by  the  jury  had  they  been  permitted  to 
consider  and  pass  upon  the  testimony. 

If  it  be  true  that  the  raih*oad  company  defendant  has  in  fact  ac« 
quired  and  holds  real  estate  within   this  Commonwealth,  it  is 
incumbent  on  the  company  to  show  that  it  has  been 
specially  authorized  by  law  to  hold  such  property.     In  visIoks-what- 

I  ,*'  »  1  i»i  •••Jill*  IS  RKKBERBD  TO. 

the  absence  of  such  proof,  the  acquisition  and  holdmg 

are  illegal ;  and  the  ninth  section  of  the  act  prescribes  the  remedy, 

viz.:    "All  property  hereafter  acquired  ana  held  by  pereons,  cor- 

E orations  or  associations  forbidden  by  this  act  to  hold  the  same,  or 
eld  contrary  to  the  intent  of  this  act"  ..."  shall  escheat  to  this 
Commonwealth,  and  upon  the  same  being  adjudged  to  have 
escheated  under  proceedings  in  court  by  quo  warranto  in  all  re- 
spects, as  is  provided  by  law  in  the  case  of  the  usurpation  of  any 
corporate  franchise,  the  same  shall  be  taken  in  possession  and  dis- 
posed of,"  etc. 

Neither  of  the  acts  of  assembly  referred  to  by  defendants  au- 
thorizes or  sanctions  such  acquisition  and  use  of  real  estate,  as  are 
suggested  in  the  points  for  charge  submitted  by  the  Common- 
wemh.  It  is  one  thing  for  a  railroad  company  to  invest  its  sur- 
plus funds  in  the  stock  of  another  corporation,  or  to  aid  a  corpora* 
tion  authorized  by  law  to  develop  the  coal,  iron,  or  other  material 
interests  of  the  Commonwealth,  in  the  manner  specified  in  the  act 
of  April  15,  1869 ;  but  it  is  another  and  quite  a  different  thing  to 
purchase  and  hold  real  estate  contrary  to  law ;  to  purchase  the 
charter  of  a  mining  company,  and  use  it  as  a  mere  device  to  cover 
and  conceal  the  true  ownership  of  realty  which  the  law  forbids  it 
to  acquire  or  hold  in  the  name  of  the  trustee  or  by  any  ^^  device 
whatsoever." 

We  have  treated  this  case  as  a  proceeding  under  the  act  of  1865, 
without  reference  to  the  effect  of  section  5  of  article  17  of  the 
present  Constitution  upon  the  rifi^hts  of  the  railroad  company  de- 
fendant. There  is  certainly  nothing  in  that  section  that  can,  by 
any  possibility,  be  invoked  in  aid  of  the  defendant's  position. 
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The  points  submitted  by  the  Commonwealth  were  clearly  war- 
ranted by  the  pleading  and  evidence  and  should  have  been  a&rmed. 
Judgment  reversed  and  a  venire  facias  de  novo  awarded. 

Power  of  Foreign  Corporation  to  Hold  Landi— As  a  general  rule  a  cor- 
poration organized  under  the  laws  of  one  State,  and  competent  under  the 
laws  of  such  State  to  take  the  title  to  real  estate  therein,  is  also  competent 
to  take  title  to  real  estate  in  another  State,  unless  prohibited  by  statute; 
this  capacity  rests  upon  the  same  principles  of  comity  as  their  capacity  to 
make  or  enforce  contracts,  hold  and  convey  personal  property.  Thompson 
«.  Waters,  25  Mich.  214.  In  this  case  Chief  Justice  Christiancy,  in  a  very 
logical  and  exhaustive  opinion,  reviews  the  principles  of  comity  and  public 
and  legislative  policy  which  permits  a  corporation  to  hold  land  in  a  State 
other  than  the  one  of  its  creation.  He  observes:  **  When,  therefore,  a  cor- 
poration is  created  in  the  State  of  Indiana,  with  powers,  so  far  as  that  State 
can  give  them,  of  taking,  holdinj^,  and  conveying  lands  in  this  State,  I  do 
not  see  upon  what  principle  it  canl>e  held  that  an  affirmative  enabling  act 
in  this  State  is  necessary  to  give  them  the  capacity  to  take,  hold,  and  convey 
such  lands  here,  unless  our  legislature  have,  expressly  or  by  implication, 
forbidden  it.  The  question  of  capacity  seems  to  me  to  rest  upon  the  prin- 
ciple of  comity,  as  much  as  their  capacity  to  make  or  enforce  contracts,  or 
to  acquire,  hold,  or  convey  personal  property.  I  say  the  question  seems  to  mo 
to  rest  upon  the  same  principles,  but  by  this  I  do  not  mean  that  there  may  not 
be  stronger  reasons  against  recognizing  the  capacity  as  to  land  than  as  to  per- 
sonal property;  but  these  are  all  reasons  of  public  policy  which  bear  upon  the 
question  of  comity,  and,  therefore,  more  appropriate  for  the  legislature  than 
the  courts.  Thus  the  main,  if  not  the  only,  reasons  to  be  apprehended  from 
allowing  corporations,  domestic  and  foreign,  to  take,  hold,  or  convey  lands, 
are:  1st.  The  dangers  of  their  becoming  speculators  in  lauds  to  large 
amounts,  keeping  them  unimproved  and  thereby  retarding  the  progress  of* 
settlement  and  improvement,  or,  if  improved,  prevenuing  settlers  from  ob- 
taining clear  and  independent  titles,  and  introducing  a  system  of  tenancies 
in  which  the  tenants  would  be,  in  a  great  measure,  dependent  upon  such 
corporations.  2d.  The  holding  of  such  lands  for  a  long  period  of  time,  as 
they  pass  by  perpetual  succession  without  any  change  or  break  by  death,  as 
in  the  case  of  natural  persons.  And  3d.  The  influence  which  wealthy  cor- 
porations, holding  large  bodies  of  land  in  the  State,  might  exercise  upon 
the  legislature.  These  considerations  apply  with  no  particular  force  to  rail- 
road corporations  as  such,  but  equally  to  banking,  manufacturing,  and  other 
corporations;  and  they  are  all  very  proper  considerations  for  a  constitutional 
convention,  in  framing  the  fundamental  law,  and  for  the  people  in  adopting 
it,  as  well  as  for  the  legislature,  who,  in  all  matters  not  fixed  by  the  consti- 
tution, are  properly  vested  with  the  power  of  determining  the  public  policy. 
And  in  a  case  where  it  should  very  clearly  appear  to  the  court  from  the 
amount  of  the  lands  purchased,  or  the  purpose  for  which  they  were  pur- 
chased, or  other  circumstances,  that  the  dangers  I  have  mentioned  were 
seriously  to  be  apprehended,  it  may  be  (though  the  present  case  does  not 
call  for  an  opinion  upon  this  point)  that  the  court  would  be  authorized  with- 
out any  legislative  prohibition  to  that  end,  to  refuse  to  reco^ize  the  law  of 
the  State  creating  the  corporation,  or  so  much  of  it  as  had  undertaken  to 
confer  the  right  of  holding  such  lands;  and,  consequently,  to  treat  the  con- 
veyance as  void  for  want  of  such  capacity.  But  when  from  the  nature  of 
the  case  no  such  danger  can  be  reasonably  apprehended,  I  see  no  very  intel- 
ligible ground  upon  which  the  court  could  thus  treat  the  conveyance  as  void, 
unless  the  legislative  department,  in  some  way,  have  clearly  indicated  a 
policy  which  requires  it.  .  .  .  Now,  whatever  danger  might  be  apprehended 
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from  allowiDg  corporations  of  other  States  to*  take  lands  fpr  stocky  .or,  for 
purposes  of  speculation,  I  cannot  conceiTe  that  the  privilege  of  taking  lands, 
in  good  faitb^  in  payment  of  debts,  and  which  must  therefore  be  merely 
occasional,  and  with  the  intention  and  for  the  purpose  of  converting  them 
into  money  for  the  realization  of  the  proceeds,  can  be  so  dangerous  to  the 
public  interests  of  this  State  or  its  citizens,  ^  to  authorize  the  courts  to  de- 
clare such  conveyance  void  on  that  ground ;  especially  as  the  property  could 
only  be  held  for  ten  years,  under  the  constitutional  provision  already  cited. 
And  I  think  it  may  be  laid  down  as  a  safe  and  sound  principle,  that,  unless 
the  constitution  of  the  State~or  its  legislature  have,  either  expressly  or  by 
clear  implication,  declared  a  contrary  rule,  the  courts  of  any  State  are  bound 
to  recognize  this  right  of  the  cqrporations  of  other  States  thus  to  realize  and 
collect  the  debts  due  them;  and  such  seems  to  have  been  the  course  of  the 
decisions  of  the  several  States  where  this  question  has  arisen.  See  Silver 
Lake  Bank  v.  North,  4  Johns.  Ch.  370;  Lumbard  t?.  Aldrich,  8  N.  H.  81; 
New  York  Dry  Dock  v.  Hicks,  5  McLean,  111;  Lothrop  v.  Commercial  Bank 
of  Scotia,  8  Dana,  114.''  And  this  view  is  supported  by  the  great  weight  of 
authority.  See  Christian  Union  v,  Yount,  101  U.  S.  356;  Col  well  i;.  Springs 
Co.,  100  U.  8.  55;  National  Trust  Co.  v.  Murphy,  30  N.  J.  Eq.  408;  De 
Camp  V.  Robbins,  2Q  N.  J.  Eq.  .36;  Bunyan  v.  Coster's  Lessees,  14  Pet.  122; 
States.  Boston,  etc.,  R.  Co.,  25  Vt.  433;  Claremont  Bridge  Co.  v.  Royce, 
42  Vt.  736;  Cincinnati,  etc.,  R.  Co.  v,  Pearce,  28  Ind.  602;  Northern  Trans. 
Co.  V.  City,  7  Biss.  45;  New  Hampshire  Land  Co.  v,  Tilton,  19  Fed.  Rep. 
73;  Columbus  Buggy  Co.  v.  Graves,  108  III.  459;  Barnes  v.  Suddard,  13 
Am.  &  Eng.  Corp.  Cas.  7.  They  may  acquire  realty  by  mortgage  and  fore- 
closure. Am.  Mut.  Livery  Co.  v,  Watson,  81  Mass.  491 ;  Farmers'  Loan  and 
Trust  Co.  V.  McEinney,  6  McLean,  7 ;  Bard  v.  Pool,  12  N.  Y.  495 ;  Hards  v. 
Conn.  Mut.  Life  Ins.  Co.,  8  Biss.  236;  Elston  v.  Piggot,  94  Ind.  14;  s.  c,  8 
Am.  &  Eng.  Corp.  Cas.  185;  Life  Ins.  Co.  o.  Overholt,  4  Dill.  287;  Stevens 
c,  Pratt,  101  111.  206  (overruling  U.  S.  Mortgage  Co.  v.  Gross,  93  III.  483) ; 
Lebanon  Savings  Bank  v.  HoUenbeck,  29  Min.  322.  By  devise:  Am.  Bible 
Soc.  V.  Marshall,  15  Ohio  St.  537;  Thompson  v.  Swoope,  24  Pa.  St.  480 
(overruling  Met h.  Ch.  «.  Remmington,  1  Watts,  218);  White  v.  Howard,  38 
Conn.  342;  Santa  Clara  Academy  v,  Sullivan  (111.),  13  Am.  &  Eng.  Corp. 
Cas.  11. 

The  Pennsylvania  Statute  Prohibiting  Foreign  Corporations  to  Acquire 
and  Hold  Real  Estate. — In  the  case  of  Hickory  Farm  Oil  Co.  v.  Buffalo,  etc., 
R.  Co.,  32  Fed.  Hep.  22  (decided  since  the  principal  case),  it  is  ?ield,  that 
under  the  Pennsylvania  act  of  April  26,  1855,  which  forbids  a  foreign  cor- 
poration Co  ac<][uire  and  hold  real  estate,  a  deed  of  conveyance  of  land  to 
such  a  corporation  is  not  void.  It  passes  the  title,  and  the  corporation  may 
hold  the  land  subject  to  the  commonwealth's  right  of  escheat.  And  that  the 
commonwealth  alone  can  object  to  the  legal  capacity  of  a  corporation  to  hold 
real  estate. 

The  leading  case  in  Pennsylvania  on  the  subject  of  the  effect  of  a  convey- 
ance of  real  estate  to  a  corporation  forbidden  by  law  to  *^  purchase  and  hold  " 
the  same,  is  that  of  Leazure  v,  Hillegas,  7  Sers.  &  R.  313,  in  which  it  was 
heldy  that  such  corporation  might  purchase  and  take  title  to  the  real  estate; 
its  title,  however,  like  that  of  an  alien,  being  defeasible  at  the  pleasure  of 
the  commonwealth.  That  case,  and  the  later  case  of  Goundie  f>.  Water  Co., 
7  Pa.  St.  233,  settle  the  principle  that  the  commonwealth  alone  can  object 
to  a  want  of  capacity  in  a  corporation  to  hold  land  In  Runyan  €.  Lessee  of 
Ooster,  14  Pet.  122,  the  supreme  court  of  the  United  States,  following  the 
ruling  in  Leazure  v,  Hilligas,  sustained  the  right  of  a  foreign  corporation  to 
maintain  an  action  of  ejectment  for  land  which  it  was  not  licensed  to  hold 
under  the  laws  of  Pennsylvania,  the  commonwealth  not  having  exercised  its 
right  of  escheat.  The  supreme  court  of  Pennsylvania  had  occasion  to  con- 
80  A.  &  E.  R.  Cas.— 10 
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aider  the  act  of  April  26,  1855,  in  the  case  of  Slate  Co.  «.  SaTinga  Bank,  8 
Wkly.  Notes  Cas.  480,  and  therein  declared  that  it  was  a  mortmain  act,  dk- 
abling  foreign  corporations  from  acquiring  and  holding  real  estate,  but  the 
commonwealth  only  can  take  advantage  of  the  disability,  and  that  it  wai 
not  intended  that  a  deed  to  a  foreign  corporatioo  should  ba  void  so  as  lot 
to  pass  the  estate  of  the  grantor. 


Oanal  and  Claebobne  St.  B.  Co* 

V, 

City  of  New  Orleans  et  al. 
(Advance  Case,  Lauuiana.    May  28,  1887.) 

The  original  grantee  from  the  city  of  New  Orleans  of  «  franchise  er  priTi- 
lege  of  a  right  of  way  over  certain  streets  for  railroads,  for  a  term  of  29 
years,  cannot,  after  the  expiration  of  said  term,  enjoin  the  city  from  adver- 
tising and  selling  the  same  franchise,  on  the  ground  that  the  city  has  failed 
to  comply  with  its  alleged  contract  obligation  to  take  and  pay  for  its  **  rail- 
road, rolling  stock,  equipments,  and  fixtures." 

Such  failure,  even  if  the  obligation  existed,  could  not  operate  to  prolong 
the  franchise,  or  to  restrain  the  city  in  the  exercise  of  its  sovereign  authority 
over  its  streets  for  the  benefit  of  the  people  tp  whom  they  belong  in  common. 

The  specifications  of  the  proposed  sale  cover  only  the  franchise  of  tbe 
right  of  way,  and  do  not  propose  to  sell  any  property  of  plaintiff,  all  of 
whose  legal  rights  are  expressly  reserved  under  a  clause  requiring  the  pur- 
chaser to  respect  and  equitably  settle  for  them ;  and,  under  the  same  claose, 
plaintiff  may  compete  at  the  sale  without  waiving  any  rights. 

Appeal  from  civil  district  court,  Orleans  parish. 

IT.  I),  Ogden  and  Braughuy  Buck^  BinMespid  &  Hart  for 
plaintiff  and  appellant. 

W.  n,  Rogers^  city  attorney,  and  Wynne  Rogers^  assistant  city 
attorney,  for  defendant  and  appellee. 

« 

Fennee,  J. — In  1867  the  city  of  New  Orleans  sold  to  C.  A. 
Labuzan  &  Co.  (who  subsequently  transferred  to  plaintiflf)  the 
"  right  of  way,"  or  "  the  privilege  of  the  right  of  way,"  to  estab- 
facts.  lish  railroads  on  Claiborne  and  other  streets,  for  pas- 

sengers only,"  which  right  and  privilege  was  awarded  and  ti-ans- 
ferred  for  the  term  of  20  years.  The  contract  contains  the  usoal 
specifications  as  to  routes,  method,  and  material  of  construction,  and 
various  other  matters  not  necessary  to  detail,  and  also  the  following 
stipulation :  "  The  said  railroads,  rolling  stock,  equipments,  ana 
fixtures  to  revert  to  the  city  of  New  Orleans  at  the  expiration  of 
said  twenty  years'  privilege,  on  a  valuation  to  be  ascertained  by  two 
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disinterested  persons,  one  to  be  appointed  by  the  purchaser,  and 
the  other  by  the  city ;  and,  in  the  event  of  a  disagreement  as  to 
said  valnation  between  said  persons  thus  appointed,  a  third  person 
or  umpire  shall  be  appointed  by  one  of  the  district  courts  of  and 
in  the  city  of  Kew  Orleans^  the  decision  thereby  had  to  be  final 
and  binding." 

The  20  years,  for  which  the  privilege  and  right  of  way  was 
sold,  having  expired,  the  city  proposed  to  sell,  and  advertised  for 
sale, 'the  same  privilege  and  right,  with  certain  extensions  and 
modifications,  upon  specifications  adopted  and  published  by  the 
city.  Plaintiff  brings  the  present  suit  to  enjoin  this  sale,  on  vari- 
ous grounds,  and  brings  up  the  present  appeal  from  a  judgment  of 
the  court  a  q^w^  maintaining  an  exception  of  no  cause  of  action  in- 
terposed by  the  city,  and  dismissing  the  suit. 

The  grounds  of  plaintiff's  claim  ai-e,  substantially  (1)  that,  under 
the  I'evei-sion  clause  of  the  original  contract  heretofore  quoted,  ap- 
praisei*s  had  been  appointed  to  value  "the  railroads, 
roUinor-stock,  equipments,  and  fixtures;"  and  that  they  to  bell  woht 
had  agreed  upon  a  valuation  of  $223,664.74,  which,  it  out payihq  for 
alleges,  was  binding,  and  had  the  effect  of  r^es  ddjudi-  ^^^ 
cata;  that  the  city  was  bound,  by  its  contract,  to  take  the  property 
at  its  valujition,  and  to  pay  for  the  same ;  and  that  it  has  no  rio^lit 
to  sell  the  right  of  way  heretofore  enjoyed  by  plaintiff  without  first 
paying  for  its  property  as  aforesaid,  or,  at  least,  that  it  can  only 
sell  it  subject  to  a  condition  imposed  on  the  purchaser  to  take 
and  pay  for  said  property.  The  city  responds  that  the  reversion 
clause  imposed  no  obligation  whatever  on  the  city  to  take  or  pay 
for  plaintiff's  property,  but  merely  gave  it  the  privilege  of  taking 
it  at  the  appraised  value,  if  it  should  desire  to  do  so. 

Irrespective  of  this  controverey,  which  we  find  it  unnecessary  to 
decide,  we  do  not  see  how  the  failure  of  the  city  to  comply  with 
such  obligation,  even  if  it  existed,  could  give  to  the  plaintiff  any 
other  right  than  to  claim  its  judicial  enforcement  by  ordinary  legal 
remedies.  It  is  impossible  that  such  failure  should  operate  to  pro- 
long plaintiff's  right  to  exercise  the  right  of  way  by  a  railroad  over 
the  public  streets,  after  the  expiration  of  the  term  for  which  that 
privilege  was  granted ;  or  to  prevent  the  sovereign  power  of  the 
city,  delegated  by  the  State  over  the  public  streets,  from  immedi- 
ately attaching,  free  from  such  privilege,  or  to  restrain  the  city,  in 
the  exercise  of  the  same  sovereign  power,  from  again  granting  the 
right  of  way  on  such  terms  and  conditions  as  it  may  choose,  con- 
sistent with  the  general  rights  of  the  public. 

We  have  heretofore  held  that,  as  stated  in  the  Code  itself,  "  the 
streets,  public  walks,  and  quays  are  things  which  belong  in  common 
to  all  the  inhabitants  of  cities  and  other  places,  to  the  use  of  which  all 
the  inhabitants,  and  even  strangers,  are  entitled  in  common  ;"  that 
the  right  of  the  city  in  regulating  them,  and  in  grant^'ng  proper 
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rights  of  way  over  them  for  raih'oad  purposes  and  the  like,  "  ema- 
nate from  the  State,  which,  in  the  exercise  of  its  sovereignty,  has 
delegated  them ;"  that  "  the  power  to  dispose  of  a  franchise  (right 
of  way),  being  an  attribute  of  sovereignty,  is  one  which  no  extrinsic 
pow^r  can  set  in  motion,  and  which  requires,  as  ^primum  mohile^ 
the  volition  of  the  being  in  whom  it  was  vested,  which  is,  in  the 
present  instance,  the  city  of  New  Orleans."  Board  of  Liquida- 
tion V,  City,  32  La.  Ann.  915. 

In  the  exercise  of  her  sovereign  right  and  volition,  the  city  sold 
to  plaintiff  the  privileges  of  this  right  of  way  for  20  yeai-s,  and  no 
longer.  The  term  has  expired.  The  plaintiff  has  no  longer  any 
such  right  or  privilege.  The  sovereign  rights' of  the  city  have  re- 
attached, absolutely  free  from  any  privilege  of  plaintiff.  Her 
sovereign  power  over  her  streets,  delegated  for  the  convenience 
and  welfare  of  her  people,  cannot  be  restrained  in  its  exercise,  to 
await  the  settlement  of  controversies  touching  rights  and  obliga- 
tions, not  concerning  the  franchise  or  privilege  itself,  but  other 
private  property. 

2.  It  is  claimed  that  the  specifications,  under  which  the  sale  is 
proposed,  violate  plaintiff's  right  of  property,  because  they  locate 
SPBCIFICATIOII8  tli6  route  precisely  where  plaintiff's  tracks  now  are,  and 
OF  SALE.  ^jgQ  because  they  contain  the  clause, "  tiie  existing  tracks 
in  the  above- enumerated  routes  may  be  used."  Under  the  views 
heretofore  expressed,  plaintiff's  right  to  occupy  the  streets  with 
railroads,  or  to  use  the  right  of  way  over  them,  has  absolutely  ex- 
pired, and  the  city  has  the  power  to  sell  and  locate  the  right  of 
way,  thereafter  to  be  granted,  according  to  its  will.  So  far  as  the 
grant  of  the  right  to  "  use  existing  tracks"  contemplates  the  use 
of  plaintiff's  cross-ties,  iron,  and  other  severable  property,  it  would 
be  mere  hrutum  fuLm&a^  not  binding  on  plaintiff,  and  which  it 
could  resist,  or  exact  compensation  therefor.  We  find,  however, 
another  clause  in  the  specifications  which  rob  this  grant  of  all  sig- 
nificance, viz. :  "  If  anything  in  these  specifications  are  in  conflict 
with  any  rights  or  privileges  granted  to  any  person  or  company 
prior  to  this  grant,  the  purchaser  must  equitably  settle  all  such  con- 
flicts, and  hold  the  city  harmless  for  all  consequent  damages." 
This  evidently  operates  as  a  reserve  of  all  plaintiff's  existing  rights, 
whatever  they  may  be,  and  warns  the  purchaser  that  they  must  be 
respected  or  settled  equitably. 

3.  The  same  clause  destroys  the  last  contention  of  plaintiff,  viz., 
that  it  has  the  right  to  be  the  bidder  at  any  public  sale  of  the  fran- 
chise, but  that  it  is  excluded  from  bidding,  under  the 

Right  OF  PLAiH-  ^       ,  'r*      ..  i  ..  ,    1°  .^1        ^ 

TIFF  TO  BscoMK  proposcd  speciiications,  because  it  cannot  do  so  without 
BiDDEB.  abandoning  its  rights  of  property,  and  insisting  on  the 

payment  by  the  city  of  its  appraised  value.  Whether  or  not  this 
would  be  a  ground  for  injunction,  it  is  obvious  that,  under  the 
clause  above  quoted,  no  such  obstacle  exists  to  its  becoming  a  bid** 
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der,  and  that  it  may  purchase,  if  it  should  be  the  adjudicatee,  with- 
out waiving  any  of  its  legal  rights;  and  that  any  other  purchaser 
who  should  seek  to  use  ^'  existing  tracks,"  could  not  use  plaintiff's 
property,  situated  on  said  tracks,  without  an  equitable  settlement 
therefor.  Indeed,  the  city  does  not  propose  to  sell  or  transfer  any 
property  of  plaintiff,  but  only  the  privilege  or  franchise  of  the 
right  of  way,  plaintiff's  interest  in  which  has  absolutely  terminated. 

J  udgnient  affirmed. 

Eehearing  refused. 


Chesapeake,  Ohio  and  Southwestern  B.  Co. 

V, 

Gbeist. 

{Advance  CtuSy  Kentuchy.    Mfvy  19,  1887.) 

The  plaintiff  brought  suit  against  the  defendant  company  to  recover  dam- 
ages on  account  of  personal  injuries  received  while  in  the  employ  of  a  com- 
Sany  to  which  the  defendant  is  the  successor,  the  old  company  having  been 
issolyed  by  sale.  Hdd,^  that  the  plaintiff  cannot  maintain  his  action  against 
the  new  company.  His  only  right  of  action  remaining  is  against  the  stock- 
holders of  the  old  company,  who  received  the  purchase-money. 

Appeal  from  circuit  court,  Hardin  county. 

Ilolmes  CumminSy  Wm,  WUsoriy  J.  P.  Hohson^  and  P.  JT". 
Darby  for  appellant. 

Matt.  0*I)ougliertyy  R.  C.  DaviSy  and  C,  D.  Walker  for 
appellee. 

Pryor,  C.J. — The  appellee,  William  F.  Greist,  while  in  the 
emplo}'  of  tlie  Paducah  &  Elizabethtown  R.  Co.,  and  running  one 
of  its  excnreion  trains  from  Cecilia,  in  Hardin  county,  facts. 

to  the  city  of  Paducah,  was  severely  injured  by  the  collision  of  the* 
engine  with  horses  upon  the  track,  by  which  the  engine  ran  off  the 
roadbed  and  capsized,  crushing  and  wounding  him  in  a  frightful 
manner.  He  instituted  this  action  against  the  Chesapeake,  Oliio  & 
Southwestern  R.  Co.  and  the  Paducah  &  Elizabethtown  R.  Co., 
alleging,  in  substance,  that  the  injury  resulted  from  insufiScient 
air-brakes,  that  were  defective,  and  so  known  to  the  defendants, 
and  unknown  to  the  plaintiff,  and  which,  if  in  proper  condition, 
would  have  enabled  him  to  check  the  train,  and  have  prevented 
the  injury.  His  claim  for  damages  was  allowed  to  the  extent  of 
$10,000  against  the  Chesapeake^  Ohio  &  Southwestern  R.  Co. 
alone,  the  Paducah  &  Elizabethtown  R.  Co.  not  being  served  with 
process,  or  appearing  in  the  action. 
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The  Chesapeakp,  Oliio  &  Southwestern  R.  Co.  was  ii:icoqx>rated 
in  the  month  of  January  in  the  year  1882,  and  the  accident  result* 
ing  in  injuries  to  the  plaintiff  occurred  in  July,  1881.  The  claim 
against  this  corporation  is  attempted  to  be  maintained  on  the  idea 
that  by  its  charter,  and  the  contract  by  which  it  became  the  owner 
of  the  Paducah  &  Elizabeth  town  R.  Co.,  the  two  were  consolidated, 
and  constituted  the  one  corporation  ;  and,  further,  that  by  the 
terms  of  the  purchase  the  pi'esent  appellant  undertook  to  discharge 
all  the  liabilities  of  the  taducah  &  Elizabeth  town  R.  Co.  A 
demurrer  was  filed  to  the  petition,  on  the  gronnd  that  it  presented 
no  cause  of  action  against  the  appellant,  and  the  demurrer  was 
overruled.  An  answer  was  then  filed  to  the  petition,  the  first 
paragraph  of  which  denied  any  responsibility  for  the  tort  complained 
of,  or  for  any  personal  injury  to  the  employee  while  engaged  in 
the  service  of  tlie  Paducah  &  Elizabethtown  R.  Co.;  maintaining 
that  the  agreement  by  which  it  became  the  owner  of  the  last-named 
corporation  was  a  deed  of  bargain  and  sale,  entered  into  by  botli 
corporations  under  their  respective  charters.  The  identical  ques- 
tion, in  fact,  is  made  by  this  paragraph  of  the  answer  that  was 
raised  by  the  demurrer  to  the  petition. 

We  must  look  to  the  writing,  therefore,  by  which  the  appellant 
acquired  the  Padncah  ife  Elizabethtown  Railroad  to  determine  the 
liability  of  the  one  for  all  the  debts  and  liabilities  of  the  other. 
The  facts  alleged  in  the  petition  constitute  a  canse  of  action  against 
the  Paducah  &  Elizabethtown  R.  Co.,  and,  if  the  appellant  is  liable 
in  this  case,  it  must  be  by  reason  of  the  contract  between  the  two 
corporations.  The  deed  of  bargain  and  sale  recites  that  "  the  one 
has  bargained  and  sold,  and  by  these  presents  doth  grant,  bargain, 
and  sell,  alien,  convey,  and  confirm,  unto  the  Chesapeake,  Ohio  ife 
Southwestern  Railroad  all  the  railroad,  and  its  properties,"  naming 
them  specifically,  to  have  and  to  hold  in  fee,  including  "  all  debts, 
dues,  and  demands,  of  whatever  nature,  due,  or  to  become  due,  to  it, 
and  all  the  rights,  privileges,  and  franchises  belonging  to,  or  apper- 
taining to,  the  P.  <fe  E.  R.  Co."  The  consideration  for  this  sale 
*was  over  $70,000  in  money,  and  $2,853,000  in  negotiable  bonds, 
and  the  assumption  of  certain  mortgage  liens  that  were  on  the  road  ; 
and,  further,  the  appellant  bound  itself  to  pay  all  sums  lawfully 
due  for  taxes,  and  all  current  indebtedness  incurred  by  the  party 
of  the  second  part  in  the  operation  of  said  railroad  and  property. 

Tiie  Paducali  &  Elizabethtown  R.  Co.  was  authorized  by  its 
charter,  with  the  assent  of  a  majority  in  value  of  the  stock  of  the 
company,  to  sell  or  lease  it«  road,  and  the  power  to  purchase  was 
conferred  on  the  appellant ;  so  no  obstacle  existed  to  the  consum- 
mation of  such  a  transaction  but  the  consent  of  the  stockholders, 
as  provided  by  the  several  charters.  That  consent  was  obtained, 
and  the  legal  effect  of  the  agreement  was  to  transfer  to  the  appel- 
lant all  the  rights,  property,  etc.,  of  the  Paducah  &  Elizabethtown 
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K.  Co.  free  from  the  eiaims  of  creditors.  It  was  a  bona  fide  pnr- 
^haser,  paying  full  value  for  tlie  road.  At  least,  the  validity  of 
the  transaction  is  nowbere  assailed  ;  and,  in  such  a  state  of  case,  we 
are  aware  of  no  rale  of  law  or  equity  that  would  follow  the  prop- 
erty in  the  hands  of  a  bona  fide  purchaser  for  the  benefit  of  a  cred- 
itor who  has  no  liens,  by  law  or  contract^  as  against  it  or  the  prop- 
erty sold. 

If  the  corporation  had  but  changed  its  name,  with  the  same 
stockholders,  or  with  additional  stockholders,  it  would  be  regarded 
as  the  same  corporation.  Here,  however,  is  a  great  line  of  railroad, 
incorporated  under  the  name  of  the  Chesapeake,  Ohio  &  South- 
western K.  Co.,  with  I'esponsibilities  greater  than  those  belonging 
to  the  corporatiotn  whose  property  has  been  purchased  by  it,  with 
different  stockholders,  and  property-rights  tiiat  were,  before  and 
after  the  purchase,  disconnected  from  the  interest  of  stockholders 
in  the  corporation  purchased,  and  it  cannot  be  well  argued  that  the 
two  have  consolidated,  or  have  each  a  common  interest  in  the 
appellant.  No  stockholder  in  the  Paducah  &  Elizabethtown  B. 
Og.  held  stock  as  such  in  the  Chesapeake,  Ohio  &  Southwestern 
R.  Co.,  but,  on  the  contrary,  the  stockholders  in  the  Paducah  & 
Elizabethtown  R.  Co.  were  paid  off  in  bonds  by  the  appellant,  ex- 
tinguishing the  existence  of  all  the  property-rights  of  the  latter 
company,  and  in  fact  it  may  be  said  to  have  no  longer  an  exist- 
•ence,  except  for  the  purpose  of  winding  up  the  affairs  of  the  com- 
pany. 

A  creditor  of  the  corporation,  whether  from  an  express  or  implied 
contract,  subjects  himself,  when  dealing  with  it,  to  the  powers  con- 
ferred by  the  charter.  If  the  power  to  sell  is  given  by  the  terms 
•of  the  grant,  the  purchaser  for  value  holds  the  property  as  if  it  had 
been  an  individual  transaction.  There  is  no  reason  for  making 
the  distinction,  and  the  rule  in  individual  transactions  should  apply 
as  between  corporations,  whei-e  the  power  to  sell  and  purchase  is 
conferred  by  the  charter.  While  a  dissolution  of  a  corporation 
would  entitle  the  creditors  to  enforce  their  demands  in  a  court  of 
equity,  or,  where  there  is  a  consolidation,  to  follow  the  assets  of 
their  debtor  in  the  consolidated  company,  still,  where  there  is  a 
«ale  of  the  corporate  property,  it  passes  the  title  as  to  all,  in  the 
absence  of  some  reservation  in  the  charter  protecting  the  rights  of 
tcreditors.  Mor.  Corp.  567,569.  Where  the  corporation  is  dis- 
€olved  or  is  consolidated,  the  assets  of  the  company  are  a  trust  fund 
for  the  payment  of  its  debts,  and  may  be  reached  by  a  court  of 
'equity. 

What,  then,  is  the  remedy  of  the  appellee  in  this  case,  in  the 
event  he  is  entitled  to  a  judgment  against  the  Paducah  &  Eliza- 
tethtown  R.  CoJ  If  a  sale  in  good  faith  has  been  made  to  the 
appellant, — and  that  is  not  questioned, — the  stockholders  of  the 
dradnciih  &  Elizabethtown  R.  Co.,  having  received  a  consideration 
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for  their  stock,  would  scarcely  be  permitted  to  hold  thfe  proceeds 
in  their  pockets,  and  the  debts  of  the  company  be  left  unpaid. 
An  equivalent  has  been  paid  by  the  appellant,  in  money  and  bonds, 
that  have  passed  to  the  stockholders  oi  the  old  corporation.  This 
must  be  regarded  as  assets  for  the  payment  of  debts,  if  iiot  already 
appropriated  in  that  way. 

This  court  held  in  the  case  of  Smith  v.  Gower,  2  Duv.  17,  that 
where  the  property  and  franchise  of  a  railroad  company  had  been 
sold  under  a  mortgage,  that  the  liabilities  of  the  corporation  still 
existed,  and  the  corporation  still  lived,  at  l^ast  for  the  payment  of 
its  debts. 

It  is  urged,  however,  that  the  appellant  undertook  to  pay  the 
current  indebtedness  incurred  by  the  Paducah  <fc  Elizabethtown 
H.  Co.  in  running  its  road,  and  that  this  embraced  tlie  tort  com- 
plained of,  or  the  liability  of  the  company  to  the  appellee  under 
Its  implied  contract  to  furnish  safe  machinery  in  opei-ating  the 
road.  In  the  case  of  Coggin  v.  Central  R,  Co.,  62  Ga.  685,  where 
the  one  company  absorbed  the  former,  one  of  the  provisions  of  the 
act  was  that  the  living  corporation  should  discharge  all  the  con- 
tracts of  the  extinct  corporation.  There  the  court  permitted 
the  injured  party  to  sue  for  a  tort,  and  to  recover  on  the  agree- 
ment to  pay  all  the  debts ;  the  reasoning  being  based  upon  some 
provision  of  the  Code  in  which  the  word  "  debts''  was  used,  the 
court  saying  that  there  was  a  strong  probability  that  the  record  was 
intended  to  embrace  liabilities  of  all  classes,  torts  included. 
Whether  the  words,  "to  pay  all  current  indebtedness  in  operating 
the  road,"  embraces  such  a  tort  as  is  complained  of  in  this  cnse, 
is  not  necessary  to  be  determined,  as  Me  think  it  evident  that,  be- 
fore such  a  recovery  could  be  had,  some  claim  should  be  established 
against  the  party  or  corporation  committing  the  injury.  If  we 
could  construe  the  words  "current  indebtedness"  as  meauins^what 
the  appellee  insists  it  does  mean,  we  are  not  disposed  to  adjudge 
that  an  action  for  negligence,  in  which  punitive  as  well  as  compen- 
satory damages  can  be  recovered,  may  be  maintained  against  one 
not  in  existence  when  the  tort  was  committed.  This  action  should 
have  been  prosecuted  against  the  Paducah  &  Elizabethtown  R.  Co. 
for  the  pnrjwse  of  establishing  the  claim,  and  then  the  equity  of 
the  appellant,  as  against  the  stockholder  of  that  corporation,  or 
the  claim  of  any  against  the  present  appellant,  could  be  asserted. 

The  case  of  Powell  v.  North  Missouri  R.  Co.  was  a  case  where 
several  railroad  companies  were,  by  an  act  of  the  legislature, 
merged  into  one,  and  constituted  one  body,  under  the  name  of  one 
of  them.  It  was  there  held  that  where,  by  the  terms  of  the  deed, 
the  lirst  corporation  was  extinguished,  and  the  second  only  contin- 
ued to  exist,  the  case  was  not  one  of  consolidation  or  amalgama- 
tion. There  the  one  corporation  was  authorized  by  a  majority  in 
interest  of  its  stockholdei's  to  transfer  its  effects,  assets,  rights,  and 
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privileges  to  the  North  Missouri  R.  Co.,  and  upon  such  transfer  the 
company  was  to  cease  to  exist,  and  the  road  tliencefortli  to  be 
styled  the  West  Branch  of  tlie  North  Missouri  E.,  their  franchises- 
to  be  completely  vested  in  the  North  Missouri  R.  Co.,  etc.  It 
was  there  said  that  the  one  corporation  was  absolutely  extin- 
guished ;  it  w*as  a  matter  of  contmct,  and  made  upon  a  valuable 
consideration  to  a  honafide  purchaser;  and  that,  while  a  court  of 
equity  will  not  allow  a  corporation  to  give  away  its  property  to  the 
prejudice  of  creditors,  it  will  not  follow  the  propertv  into  the  hands 
of  txmafide  purchasers.  42  Mo.  68 ;  Eaton  &JI.  ll.  Co.  v.  Hunt, 
20  Ind.  463. 

In  this  case  the  appellee  is  proceeding  on  the  theory  that  the 
Paducah  ife  Elizabeth  town  R.  Co.  no  longer  exists;  that  its  prop- 
erty and  franchises  have  passed  to  the  appellant  by  the  deed  liled 
with  the  petition.  It  has  no  interest  in  common  with  the  appel- 
lant, nor  has  any  of  its  stockholders  any  stock  in  the  new  com- 
pany; and  the  fact  that  the  president  of  the  appellant  was  the 
owner  of  most  of  the  stock  in  the  Paducah  &  Elizabethtown  road 
caimot  have  the  effect  of  making  a  new  and  distinct  corporation, 
that  is  a  purchaser  for  value,  liable  for  its  debts,  except  as  made  so 
by  the  terms  of  the  sale.  We  do  not  mean  to  adjudge  that  one 
corporation  can  be  relieved  of  its  liability  by  passing  its  property 
over  to  some  other  company,  or  that  a  creditor  is  deprived  of  his 
rights  in  such  a  case  where  the  company  liable  to  him  consolidates 
with  another.  The  right  to  consolidate  cannot  be  prevented  by 
the  creditor,  but  he  may,  in  such  a  case,  have  the  assets  applied  by 
a  court  of  equity  to  the  payment  of  his  debt,  because,  in  enect,  the 
corfwration  is  dissolved. 

The  creditor,  in  the  event  the  agreement  of  consolidation  bound 
the  consolidated  company  to  pay  the  debts,  could  not  be  compelled 
to  accept  the  agreement,  and  thereby  destroy  his  right  to  look  to 
his  own  debtor;  and,  as  said  in  Morawetz :  ^^It  has  sometimes  been 
held  that,  when  a  new  company  is  formed  by  consolidation  of  sev- 
eral companies,  it  thereby  impliedly  assumes  the  debts  and  obliga- 
tions of  the  old.  But  this  doctrine  is  not  universally  accepted, 
and  there  seems  to  be  no  sufficient  reason  for  implying  such  an  as- 
sumption of  liabilities,  particularly  as  creditors  are  not  compelled 
to  accept  the  same,"  etc.     Mor.  Corp.  558. 

In  the  present  case  it  is  apparent  that  there  was  an  absolute  sale 
of  the  Paducah  &  Elizabethtown  R.,  and  the  action  should  have 
been  prosecuted  to  judgment  against  the  latter  company.  The  de- 
murrer by  the  appellant  shoula  have  been  sustained.  The  judg- 
ment is  therefore  reveraed  and  remanded,  with  directions  to  sustain 
the  demurrer. 

A  sale  or  lease  by  one  railroad  of  the  roadbed,  property,  and  franchise  of 
another  must  be  carefully  distinguished  from  a  consolidation  of  two  or  more 
distinct' companies.-    By  a  consolidation  a  new  artificial  being  is  created. 
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4iBtiiict  fr»m  either  of  its  cooBtitaents.  A.  A  R  A.  L.  R.  Go.  «.  State,  1 
Am.  <&  En|f.  R.  R.  Cm.  890.  See  sIbo  Shields  v.  Ohio,  05  U.  S.  810;  Rail- 
road V.  Maiae,  96  U.  S.  499.  The  new  corporation  exists  and  is  created  by 
An  absorption  of  its  constituent  companies.  The  acquisition  of  this  property 
And  franchises  gives  it  being,  and  as  it  succeeds  to  all  the  faculties  and 
rights  of  its  several  components  it  must,  as  a  necessary  consequence,  be  sub- 
ject to  all  the  conditions  and  duties  imposed  by  the  law  of  their  creation, 
except  80  far  as  it  may  be  otherwise  provided  by  the  act  under  which  such 
consolidation  is  effected.  Miss.  Valley  Co.  v.  Chicago,  etc.,  R.  Co.,  58  Miss. 
846;  s.  c,  8  Am.  &£ng.  R.  R  Cas.  580;  C,  R.  I.  &  P.  R.  Co.v.  Moffit.76  111. 
528;  Hawkins  v.  Small,  7  Bax.  198,  s.  c,  9  Am.  &  Eng.  R  R  Cas.  482.  Aa 
to  effect  of  oonsolidation  in  exemptions  from  taxation,  see  Cheraw  v.  Salis- 
bury R  Co.,  17  Am.  &  Eng.  R  R  Cas.  481. 

Hence  in  general  a  consolidated  company  is  held  to  have  assumed  the 
liabilities  of  all  the  companies  of  which  it  is  composed.  Miller  v.  Lancaster, 
5  Coldw.  513;  Columbus  R  Co.  v,  Powell,  40  Ind.  87;  Ind..  Cin.  &  Lafayette 
R  Co.  V,  Jones,  29  Ind.  466;  Northern  Cent.  R  Co.  v.  Drew,  8  Woods,  891; 
Powell  V.  Northern  Mo.  R.  Co.,  42  Mo.  68 ;  Pierce  on  Am.  R.  R  Law,  p 
508;  1  Am.  Rail.  Cas.  91,  notes. 

The  new  company  takes  the  property  of  the  original  companies  subject  to 
all  liens  upon  it  which  ^ere  valid  against  thetai.  It  will  not  be  heard  to 
aver  ignorance  of  any  of  the  debts,  contracts,  or  encumbrances  of  either  of 
the  companies  by  a  merger  of  which  it  was  formed.  Miss.  Valley  Co.  v. 
Chicago,  etc.,  R.  Co.,  8  Am.  &  Eng.  R.  R  Cas.  580. 

Where  two  railroad  companies  consolidate,  and  the  articles  of  consolida- 
tion provide  that  all  contracts  made  by  either  company  are  assumed  by  the 
consolidated,  and  stock  to  be  issued  to  persons  entitled  thereto  in  either 
compatxy,  a  stockholder  of  one  company  which  sells  its  roadbed  to  the  other 
company  has  not  a  vendor^s  lien  on  the  land  so  conveyed.  Cross  v,  Bur- 
lington &  S.  W.  R  Co.,  8  Am.  &  Eng.  R  R  Cas.  263. 

The  consolidated  company  is  in  like  manner  liable  for  all  torts  of  the 
companies  of  which  it  is  composed  prior  to  the  consolidation.  Chicago,  R 
L  &  P.  R  Co.  T.  Moffit,  75  111.  624;  Coggin  v.  Central  R  Co.,  62  Ga.  686; 
New  Bedford  R.  Co.  v.  Old  Colony  R.  Co.,  120  Mass.  897. 

After  the  consolidation  the  old  companies  have  no  legal  existence,  and 
their  liabilities  can  only  be  enforced  against  the  consolidated  company. 
Ind.  R  Co.  V,  Fryer,  11  Am.  &  Eng.  R  R  Co.  824.  See  also  Sappington  v. 
Little  Rock  R,  11  Am.  &  Eng.  R  R.  Cas.  830;  McAlpine  t;.  Southern  Pac. 
R  Co.,  20  Am.  &  Eng.  R  R  Cas.  586. 

Suits  pending  against  a  railroad  company  at  the  time  of  its  consolidation 
do  not  abate,  but  may  be  continued  against  the  consolidated  company. 
Bait.  &  Susq.  R.  Co.  «.  Musselman,  2  Qrant*s  Cas.  (Pa.)  848.  It  is,  however, 
error  to  take  judgment  in  such  case  against  the  consolidated  company 
without  having  first  made  it  a  party  defendant.  Selma,  Rome  &  Dal  ton 
R.  Co.  «.  Harlin,  40  Qa.  706.  See  also  Prouty  v.  Lake  S.  &  Mich.  S.  R  Co., 
52  N.  Y.  363;  Chase  v,  Vanderbilt,  62  N.  Y.  807;  Ridgway  v.  Griswold,  1 
McCrary,  151.  See  further  as  to  effects  of  consolidation,  Meyer  v.  Johnston 
and  Stewart,  8  Am.  &  Eng.  R.  R.  Cas.  584  and  note. 

A  mere  lease  or  sale  of  one  road  by  another  does  not  affect  the  identity  of 
the  companies.     Central  R.  Co.  v,  Brinson,  64  Qa.  475. 

Therefore,  it  is  well  settled  that  a  railroad  company,  with  power  to  pur- 
chase the  franchises  and  property  of  an  older  company,  previously  sold 
under  a  mortgage,  as  well  as  to  construct  and  operate  other  lines  of  road,  is  not 
by  virtue  of  such  purchase  an  assignee  of  tne  older  company,  so  as  to  be 
bound  by  any  of  its  contracts  except  such  as  are  a  lien  upon  or  otherwise 
bind  the  property  and  franchises  thus  purchased.  City  of  Menasha  v.  Mil- 
waukee &  North.  R  Co.,  52  Wis.  414;  s.  c,  5  Am.  &  Eng.  R  R  Cas.  800. 
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Bee  the  Houston  &  T.  C.  R.  Co.  v,  Sbirlej,  54  Tex.  Id5;  s.  c,  4  Am.  &  Eng. 
R.  B.  Gas.  448;  Branson  «.  Oregonian  R.  Co.,  16  Am.  A  Eng.  R.  R.  Cas. 
^17;  Lake  Erie  &  W.  R.  Co.,  17  Am.  &  Eng.  R.  R.  Cas.  285. 

Purchasers  at  Forsolosure  Sale  not  Liable  for  Debts  of  Old  Company. — 
It  is,  as  A  general  rule,  well  settled  that  the  purchasers  of  a  railroad  under  a 
decree  of  foreclosure,  who  reorganize  and  form  a  new  corporation,  are  not 
liable  upon  any  of  the  debts,  contracts,  or  obligations  of  the  old  compsny. 
Vilas  e.  Milwaukee  &  Prairie  du  Chien  R.  Co.,  17  Wis.  497;  Wright  v.  Mil- 
waukee &  St.  Paul  R.  Co.,  25  Wis.  46 ;  Oilman  v,  Sheboygan  &  Fond  du 
Lac  Rw  Co.,  87  Wis.  817;  Smith  «.  Chicago  &  N.  W.  R.  Co.,  18  Wis.  17; 
Stewart's  Appeal,  72  Pa.  St.  291 ;  North  Hudson  R.  Co.  v,  Booraem,  28 
N.  J.  Eq.  450;  Hopkins  «.  St.  Paul  &  Pacific  R.  Co.,  2  Dill.  806;  Secombe 
e.  Milwaukee,  etc.,  R.  Co.,  2  Dill.  469;  Sullivan  o.  Portland  &  Kennebec  R. 
Co.,  94  U.  S.  806;  Menasha  v.  Milwaukee  &  Northern  R.  Co.,  52  Wis.  514; 
s.  c,  5  Am.  Ss  Eng.  R.  R.  Cas.  800;  Cook  v.  Detroit,  Grand  Haven  <Sar  Mil- 
waukee R.  Co.,  48  Mich.  48;  8.  c,  9  Am.  &  Eng.  R.  R.  Cas.  448;  Cooper  v. 
Oorbin,  105  111.  224;  s.  c,  18  Am.  &  Eng.  R.  R.  Cas.  895.  But  the  debts 
incurred  in  the  course  of  a  receivership  are  often,  by  special  order  of  the 
court,  made  a  lien  upon  the  property  in  the  hands  of  purchasers  at  a  fore- 
closure sale.  Such  an  order  is  valid  and  binding.  Farmers'  Loan  &  Trust. 
Co.  f>.  Central  R.  of  Iowa,  12  Am.  &  Eng.  R.  It  Cas.  461.  See  also  Farmers' 
L.  &  Co.  «.  C.  R.,  1  Am.  &  Eng.  R.  R.  Cas.  680;  N.  Y.,  etc.,  R.  Co.  v.  Vata- 
ble,  17  Am.  &  Eng.  R.  R.  Cas.  268. 

When,  however,  the  old  company  has  appropriated  land  for  the  purposes 
of  its  railroad,  and  a  judgment  has  been  rendered  against  it  for  the  value  of 
the  land  appropriated  or  condemned,  which  judgment  is  unpaid,  if  the  new 
company  enters  upon  and  occupies  such  land  it  will  be  liable  in  equity  for 
the  payment  of  such  judgment,  upon  the  principle  that  it  has  adopted  and 
ratified  the  original  appropriation.  Lake  Erie  &  W.  R.  Co.,  17  Am.  &  Eng. 
R.  R.  Cas.  285. 

Where  the  decree  of  foreclosure  and  sale  recites  that  the  sale  shall  be  subject 
to  the  lien  of  receiver's  certificates  as  prior  and  superior  liens  to  the  lien  of 
the  bonds  issued  under  the  mortgage,  the  purchaser  cannot  dispute  the 
validity  of  the  liens  thus  established  even  on  the  ground  of  fraud  alleged  to 
have  been  discovered  after  the  confirmation  of  the  master's  report,  fixing  the 
amount  of  the  liens.  Swane.  Wright's  Ez'r,  110  U.  S.  590;  s.  c,  17  Am. 
&  Eng.  R.  R.  Cas.  845. 


Sewell 

V. 

Gape  May  and  Sbwell's  Point  R.  Co. 

(Advance  0(ue^  0<mrt  qf  Chaneery^  New  Jersey,    June  21,  1887.) 

The  entire  capital  stock  of  the  defendant  company  and  more  was  expended 
in  building  and  eouipping  its  road,  and  an  indebtedness  for  current  expenses 
and  taxes  incurrea.  Bonds  were  issued,  but  the  indebtedness  had  not  been 
liquidated  nor  the  interest  on  the  bonds  paid.  A  New  Jersey  statute  de- 
clares that  when  a  company  shall  become  insolvent,  or  shall  suspend  its  busi- 
ness for  want  of  funds  to  csrry  on  the  same,  a  receiver  may  be  appointed. 
Under  these  circumstances  a  bill  was  filed  and  a  receiver  appointed.     Upon 
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a  motion  to  dissolve  and  .dismiss,  held:  1.  That  the  facts  justified  the  con- 
clusion that  the  company  was  insolvent  within  the  meaning  of  the  statute 
and  authorized  the  appointment  of  a  receiver;  .2.  That  it  is  the  duty  of  the 
court  to  get  rid  of  a  receiver  at  the  earliest  possible  moment  consistent  with 
the  interests  of  the  creditors  and  stockholders,  and  that  when  the  admitted 
liabilities  and  receiver's  expenses  are. paid  the  receiver  will  be  discharged. 

Bill  for  an  injunction  and  receiver.    Motion  to  dissolve  and 
dismiss.     Denied. 
F.  F.  Hogate  and  8.  H.  Grey  for  motion. 
E,  A.  Armstrong  contra. 

BytD,  V.C. — On  tlie  return  of  the  order  to  show  cause,  a  re- 
ceiver was  appointed,  with  the  consent  of  the  present  solicitor  of 
the  defendant.  Tlie  defendant  now  answers  and  moves  to  dissolve 
the  injunction  and  to  dismiss  the  bill. 

It  is  undisputed  that  the  capital  stock  of  the  defendant  company 
is  $39,000,  which  is  all  paid  in  ;  this  was  all  expended  in  building 
Facts.  and  equipping  the  road,  and  also  $2228.67  more.      At 

the  close  of  the  year  1886,  tlie  company  was  indebted  at  least 
$1100 ;  of  tliis  sum  $400  was  upon  its  promissory  note,  $250  was 
a  lumber  bill,  $120  was  a  coal  bill,  $68  was  for  exchange  tickets, 
and  $150  was  for  taxes  due  the  State. 

After  this  indebtedness  was  created  and  the  company  had  no 
money  to  pay  with,  it  issued  bonds  to  the  amount  of  $29,000  to 
the  Camden  Safe  Deposit  &  Trust  Co.,  the  interest  thereon  to  be 
paid  semi-annually,  and  gave  a  moilgage  on  the  road  to  secure  the 
payment  thereof. 

The  injunction  was  awarded,  and  the  receiver  appointed,  because 
of  the  allegation  and  proof  of  the  above-stated  facts.  The  whole 
amount  of  indebtedness  was  indeed  small;  but  the  fact  that  a  rail- 
road company  would  allow  a  note  of  only  $400,  a  lumber  bill  of 
only  $250,  a  coal  bill  of  only  $120,  and  a  tax  bill  of  only  $150,  to 
stand  unpaid  for  a  long  time  after  it  had  ceased  operating  its  road 
for  the  season  (it  being  a  seaside,  summer-i'esort  road),  had  a  very 
strong  influence  in  leading  the  court  to  believe  that  the  company 
was  in  very  straitened  circumstances,  and  led  to  the  undoubted 
conclusion  that  it  wad  then  insolvent,  in  contemplation  of  law. 
The  influence  of  this  fact  was  not  owing  to  the  insignificance  of 
the  debts,  but  to  the  fact  that  (being  so  insignificant)  they  were 
not  paid.  And  this  reasoning  is  sustained  by  the  answer,  which 
says  that  the  loan  of  $29,000  was  negotiated  to  raise  mojiey  to  pay 
off  these  liabilities  in  part.  Nor  can  it  be  said  that  this  loan  im- 
proves the  situation,  for  it  is  only  exchanging  one  form  of  indebt- 
edness for  another ;  in  doing  which  it  brings  to  light  the  additional 
unfavorable  circumstance  tliat  the  first  half-yearly  instalment  of 
intei*est  on  these  bonds  has  been  allowed  to  remain  unpaid  for  sev- 
eral mouths  after  it  became  due. 
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I  think  the  foregoing  facts  bring  the  case  within  the  Seventieth 
section  of  the  act  respecting  corporations,  Rev.  189,  wliich  declares 
that  when  a  company  shall  become  insolvent,  or  shall  ^he 
suspend  its  business  for  want  of  funds  to  carry  on  the  SJJi,?'  1 
same,  a  receiver  may  be  appointed.  And  I  also  think 
that  I  am  warranted  in  delnring  that  the  defendant  company  is  in- 
solvent, under  the  rule  laid  down  in  National  Bank  of  the  Metrop- 
olis V,  Sprague,  6  C.  E.  Green,  538,  which  declares:  "Insolvency 
means  a  general  inability  of  a  debtor  to  answer  pecuniary  engage- 
ments; and  it  does  not  follow  that  he  is  not  insolvent  because  ne 
may  ultimately  have  a  surplus  after  winding  up  his  affairs.'^ 

I  arrive  at  this  conclusion  without  considering  the  allegation  in 
the  bill  that  the  said  loan  of  $29,000  was  and  is  only  a  pre- 
tence and  without  any  consideration.  This  is  denied  in  the  answer, 
and  the  denial  is  accompanied  by  the  allegation  that  "each  and  all 
of  said  bonds  were  issued  and  delivered  by  the  oflScers  of  this  de- 
fendant company  to  the  purchasers  thereof,  for  the  full  value  and 
consideration  in  the  said  several  bonds  mentioned ;  and  that  full 
value  and  consideration  was  paid,  and  the  same  was  received  by 
this  defendant  company." 

Now  I  cannot  comprehend  why,  with  all  this  money  in  the  treas- 
ury, or  any  considerable  part  of  it,  these  small  debts  were  not  paid 
long  ago,  long  before  tnis  bill  was  filed ;  for  the  company  must 
have  had  the  money,  since  it  is  conceded  that  the  first  instalment 
of  interest  was  due  last  November  and  has  not  yet  been  paid. 

Taking  into  account  all  the  circumstances,  I  think  the  order  ap- 
pointing the  receiver  should  not  be  revoked.  I  think  it  is  the 
duty  of  the  court,  made,  so  by  the  statute,  to  take  charge  of  the 
affairs  of  this  company  by  a  receiver. 

But  the  court  feels  it  to  be  a  duty  of  equally  high  character  to 
get  rid  of  every  such  receiver  at  the  earliest  possible  moment,  con- 
sistent with  the  interests  of  creditor  and  stockholders.  _ 
And  now,  therefore,  since  the  defendant  company,  by  ceiverwillbk 
its  answers,  declares  its  ability  to  pay  all  of  its  obliga-  ^^"^"®^- 
tions  and  to  manage  the  affairs  of  the  company  successfully,  I  will 
further  advise  that  if,  at  any  time  within  thirty  days  after  an  order 
«hall  have  been  served  upon  the  president,  secretary,  or  treasurer  it 
produces  in  court,  upon  five  days'  notice  to  the  solicitor  of  the  com- 
plainant, money  sufficient  to  pay  and  discharge  all  the  liabilities 
named  in  said  bill  and  answer  and  not  litigated,  and  except  the 
principal  of  said  bonds,  and  also  all  the  other  liabilities  of  said 
company  which  have  accrued  since  tlie  filing  of  said  bill,  including 
the  interest  on  said  bonds,  and  also  all  the  reasonable  costs  and  ex- 
penses of  the  said  receiver,  and  his  just  commissions  or  compensa- 
tion^ and  the  costs  of  this  suit,  the  said  receiver  shall  be  discharged 
and  the  said  company  I'emanded  to  the  full  care  and  possession  of 
the  road.     And  that  the  said  defendant  company  may  know  the 


168    SEWELL  V.  CAPE  MAY  AXD  BEWELL'S  POINT  R.  Ca 

amonnt  of  the  cdsts  and  expenses  of  said  receiver  and  aide  of  th& 
liabilities  of  said  company  which  have  come  to  the  knowledge  of 
said  receiver,  the  said  receiver  wi)l  be  req^aired  to  file  his  accomit 
as  receiver,  and  of  all  such  matters,  withm  five  days  after  notice- 
that  he  shall  so  do  by  the  defendant  company. 

When  Receiver  will  be  Appointed. — See  generally  note  to  U.  S.  Trust  Co. 
e.  N.  Y.  etc.,  R.  Co.,  25  Am.  &  Eoflr.  R.  R.  Cas.  605;  Smith  «.  Port  Dover, 
etc.  R.  Co.,  25  lb.  639;  In  re  Birmingham  &  L.  J.  R.  Co.,  8  lb.  616;  Rail- 
way Co.  f>.  Jewett,  8  lb.  702;  Brassey  «,  N.  Y.  etc.,,  R.  Co.,  17  lb.  285;  Dow 
V.  Memphis,  etc.,  R.  Co.,  17  lb.  824;  Bigelow  v.  Union  Freight  R  Co.,  20 
lb.  425. 

The  Power  to  Appoint. — The  appointment  of  receivers  originated  in  the 
court  of  chancery  in  England,  ana  has  naturally  and  regularly  descended 
to  all  courts  which  have  jurisdiction  in  equity.  Beach  on  Receivers,  §  8. 
It  is  inherent  in  courts  of  equity.  Folsom  v,  Evans,  5  Minn.  418;  Skinner 
e.  Maxwell,  66  N.  C.  45. 

Under  the  New  York  code  the  appointment  of  receivers  is  included  among- 
the  **  provisional  remedies^*  (N.  \.  Code  Civ.  Proc.  §  712),  and  it  has  been 
held  that  the  provisional  remedies  are  mere  incidents  to  the  general  juris- 
diction of  the  court,  and  not  an  essential  part  of  such  jurisdiction,  and  the 
legislature  has  carefully  prescribed  the  cases  in  which  a  receiver  may  be 
appointed,  and  other  provisional  remedies  granted,  and  by  specifying  the- 
cases  in  which  a  receivership  may  be  had,  pending  the  action,  and  as  a  pro- 
ceeding in  the  action  have  as  carefully  excluded  every  other  case  and  pro- 
hibited the  appointment  except  as  authorized.  Fellows  v.  Heermans,  18- 
Abb.  Pr.  (N.  8.)  1. 

The  power  to  appoint  receivers  in  mortgage  cases  was  inherent  in  the 
court  of  chancery  before  the  Code  of  1848.  It  was  continued  by  that  code 
under  subdivision  5  of  section  244,  and  it  is  again  reaffirmed  by  the  general 
provision  of  section  4  of  the  Code  of  Civil  Procedure,  there  being  nothing  to 
the  contrary  in  that  code.  Hollenbeck  v.  Daniell,  94  N.  Y.  842.  In  the 
recent  case  of  United  States  Trust  Co.  v,  N.  Y.,  W.  S.  &  B.  R.  Co.,  r& 
Russell,  25  Eng.  &  Am.  R.  R.  Cas.  601,  it  was  said  that  the  power  of  a  court 
of  equity  to  appoint  a  receiver  pendente  lite  in  foreclosure  proceedings  is 
inherent  and  not  dependent  upon  statutory  authorization. 

It  has  been  held  in  N(n^h  Carolina  that  the  code,  which  specified  certain 
cases  in  which  a  receiver  may  be  appointed,  **does  not  materially  alter  the 
equitable  jurisdiction^'  of  the  courts  of  that  State.  Skinner  o.  Maxwell,  66 
N.  C.  45;  Battle  e.  Davis,  66  N.  C.  252. 

A  court  commissioner  has  no  jurisdiction  to  appoint  a  receiver.  Quiggle 
V.  Trumbo,  56  Cal.  626. 

In  Georgia  it  has  been  decided  that  a  judge  pro  hoc  vice  has  jurisdiction* 
to  try  a  case  including  an  application  for  a  receiver.  Landrum  e.  Chamber- 
lin,  73  Ga.  727. 

In  Wieeomin  it  has  been  held  that  a  county  court  having  no  original 
jurisdiction  of  equitable  actions  may  appoint  a  receiver,  or  employ  other 
equitable  remedies,  in  aid  of  a  suit  or  a  judgment  at  law ;  the  code  of  that 
State  having  expressly  adopted  such  modes  of  procedure  as  a  part  of  the 
remedy  in  every  civil  action.     Second  Ward  Bank  «.  Upman,  12  Wis.  499. 

This  power  is  rarely  exercised  by  courts  of  appellate  jurisdiction ;  and 
when  it  becomes  necessary  for  such  courts  to  appoint  a  receiver,  in  order  to- 
enforce  their  powers  as  courts  of  appeal,  and  for  the  due  administration  of 
justice,  they  must  have  jurisdiction  of  the  suit  by  appeal  and  of  the  personi 
against  whom  the  remedy  is  sougkl.    Kerr  ir.  Whi^te,.  7  Baxter  (Tenn.),  894; 
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Allen  «.  Harris,  4  Lea  rTenn.),  190;  West  e.  Wearer,  t  Heifik.  (Tenn.)  589. 
See  also  Pacific  R.  of  Mo.  v.  Ketchum,  95  U.  S.  1. 

As  between  courts  of  the  same  State,  the  court  which  first  appoints  a  re^ 
ceiver  has  the  sole  disposition  of  the  funds  or  property  received  by  him  as 
such,  and  is  bound  in  the  exercise  of  its  judicial  powers  to  make  administra- 
tion of  it.  Beach  on  Receivers,  1 15 ;  Stearns  «.  Stearns,  16  Miss.  167 ; 
O'Mahony  v.  Belmont,  87  N.  T.  Super.  Ct  880;  McCarthy  t;.  Peake,  18  How. 
Pr.;  s.  c,  9  Abb.  Pr.  164;  Pugh  «.  Brown,  19  Ohio,  202,  211. 

'*Not  till  the  proceedings  in  the  first  suit  have  so  resulted  that  the  prop- 
erty is  no  longer  in  the  possession  of  the  court  through  its  receiver,  can  any 
other  court  or  parties  interfere  with  it."  Redress  must  be  sought  in  the 
court  which  appointed  the  receiver.  Young  v.  Montgomery  &  E.  R.  Co.,  2 
Woods  (U.  S.)  606.  See  also  U.  8.  Trust  Co.  v.  N.  Y.,  W.  S.  &  B.  R. 
Co.,  67  How.  Pr.  890. 

While  the  property  is  in  the  possession  of  a  court,  either  actually  or  con- 
structively, that  court  is  bound  to  protect  its  possession  from  the  process  of 
other  courts.  Buck  v.  Colbath,  8  Wall.  (U.  S.)  884,  842.  Andrews  v.  Smithy 
19  Blatchf.  (U.  S.)  100;  TheHolliday  Case,  27  Fed.  Rep.  880,  848. 

It  has  been  held  that  the  actual  taking  possession  by  a  receiver  is  not  neces- 
sary to  invest  a  court  having  cognizance  of  the  subject-matter  with  exclusive 
control,  but  such  control  is  recognized  in  a  court  of  competent  jurisdiction 
from  the  time  it  first  takes  cognizance  of  the  controversy.  Union  Trust  Co. 
V.  The  Rockford.  Rock  Island  &  St.  Louis  R.  Co.,  6  Biss.  C.  C.  197.  But 
see  Merchants  Ss  Planters*  Nat.  Bank  v.  Trustees  of  Masonic  Hall,  68  Ga. 
549.  The  prior  jurisdiction  acquired  by  the  pendency  of  a  former  action  in 
which  an  injunction  and  receivership  are  sought,  will  exclude  the  interfer- 
ence of  the  court  in  ^another  suit  of  which  the  principal  object  is  the  same 
provisional  remedies.*  Young  v,  Rollins,  85  N.  Car.  485;  12  Am.  &  Eng. 
R.  R.  Cas.  458. 

It  is  well  settled  that  receivers  appointed  in  one  jurisdiction  are  not  enti- 
tled as  of  right  to  recognition  in  other  jurisdictions.  Booth  «.  Clark,  17 
How.  (U.  S.)  322;  Atkins  v,  Wabash,  St.  L.  &  P.  R.  Co.,  29  Fed.  Rep.  161; 
People  V,  Central  City  Bank,  58  Barb.  412;  Hunt  v.  Columbian  Ins.  Co.,  55 
Me.  290;  Willetts  v.  Waite,  25  N.  Y.  577;  Taylor  v.  Columbian  Ins.  Co..  14 
Allen,  858;  2  Kent's  Com.  (18th  ed.)  406,  and  cases  cited;  Story's  Conflict 
of  Laws,  §  419  et  seq. 

Under  principles  of  comity,  however,  a  receiver  appointed  by  the  court  of 
another  State  will  be  allowed  to  assert  his  claim  when  his  right  does  not 
conflict  with  the  interests  of  citizens  of  the  State  where  the  suit  is  brought. 
Bank  «.  McLeod,  880  Ohio  St.  174;  South  Car.  R.  Co.  «.  People's  Sav.  Inst., 
64  Qa.  18;  Hoyt  v.  Thompson,  5  N.  Y.  820;  Williams  v.  Hintermeister,  26 
Fed.  Rep.  889.  ^ 

Where  the  same  person  has  been  appointed  receiver  of  a  railroad  operating 
its  road  within  several  States,  by  two  United  States  district  courts,  and  a 
difference  arises  under  the  order  of  the  two  courts  as  to  a  mere  matter  of 
administration  and  procedure,  and  not  as  to  any  substantial  rights  of  the 

?arties,  the  circuit  judge  will  not  interfere  or  modify  such  orders.  Central 
rust  Co.  f>,  Texas  &  St.  L.  R.,  17  Am.  &  Eng.  R.  R.  Cas.  884. 
Grounds  for  Appointment — How  far  Discretionary. — In  the  appoint- 
ment of  a  receiver  the  court  acts  only  upon  a  proper  case  being  made  out 
for  the  exercise  of  its  jurisdiction,  according  to  well-established  principles, 
and  in  that  sense  only  can  a  receiver  be  said  ro  be  ex  ddnto  jtutiatj  whether 
the  application  be  interlocutory  or  made  at  the  hearing,  whether  the  appoint- 
ment of  the  receiver  is  the  sole  objeet  of  the  action  or  only  incidental  to 
other  relief,  and  whether  the  relief  is  soii^ht  at  the  instance  of  a  judgment 
creditor  or  any  one  else.  Smith  v.  Port  Dover  &  L:  H.  R.  Co.,  25  Am.  & 
Eng.  R.  R.  Cas.  689 ;  s.  c.,12  Ont.  App.^88.    See  Farmers'  L.  i&  T.  Co.  v.  Chi- 
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cago  &  Atl.  R.  Co.,  24  Am.  &  Eng.  R.  R.  Cas.  166.  It  may  be  laid  down  as 
an  admitted  principle  that  where  the  court  cannot  interpose  usefully  it  should 
not  interfere  at  all,  and  it  should  interfere  only  so  far  as  it  can  interfere  use- 
fully.    Simpson  v,  Ottawa  &  Prescott  R.  Co.,  1  Ch.  Chamb.  R.  126. 

There  is  no  case  in  which  the  court  appoints  a  receiver  merely  because  the 
measure  can  do  no  harm.  Orphan  Asylum  Soc.  t.  McCartee,  1  Hopkins 
<N.  Y  )  Ch.  426;  Blendheim  v.  Moore,  11  Md.  365.  Under  this  principle  a 
receiver  will  not  be  appointed  at  the  suit  of  a  judgment  creditor  of  a  leased 
road,  where  the  whole  surplus  earnings  of  the  road  were  made  applicable  by 
the  statute,  and  were  being  applied,*by  the  lessee,  towards  reducing  the  in- 
cumbrances, the  interest  upon  which  they  were  insufficient  to  pay.  '*Be- 
«ause  there  is  no  reason  to  suppose  that  there  is  anything  to  receive  in  which 
the  plaintiffcan  be  interested.  .  .  .  the  only  way  in  which  the  plaintiff  expects 
the  appointment  of  a  receiver  to  be  useful  to  him  was  that  the  defenaants 
would  possibly  pay  his  claim  rather  than  submit  to  interference  with  their 
arrangements. ''  Smith  v.  Port  Dover  &  Lake  Huron  R.  Co.,  12  Ont.  A  pp. 
288;  s.  c.  25  Am.  &  Eng.  R.  R.  Cas.  689.  Upon  an  interlocutory  application 
for  the  appointment  of  a  receiver  of  land  held  subject  to  a  mortgage,  the 
legal  estate  being  outstanding  in  the  mortgagee,  and  the  judgment  creditor 
unable  to  obtain  possession  under  the  ordinary  writ  of  eleffity  Jessel,  M.R., 
said:  **In  dealing  with  such  an  application  the  first  point  to  be  considered 
was  whether  there  was  an  undisputed  judgment.  .  .  .  The  next  point  was, 
^as  the  defendant  sold  the  land?  .  .  .  The  third  point  was,  is  the  interest  of 
the  debtor  in  the  land  such  that  it  cannot  be  reached  by  law?  ...  If  that 
was  answered  in  the  affirmative  it  seems  to  me  that  the  order  should  be  of 
course.*'  Anglo-Italian  Bank  v,  Davies,  L.  R.  9  Ch.  D.  282.  See  also  Hop- 
kins V.  Worcester  &  Birmingham  Canal  Proprietors,  L.  R.  6  Eq.  477. 

*'  The  rule  in  equity  in  regard  to  the  appointing  a  receiver  of  mortgaged 
property  is  that  it  will  be  granted  in  all  cases  where  the  income  of  the 
estate  is  required  to  meet  the  incumbrance,  and  is  at  the  present  time  being 
so  applied  as  not  to  be  legally  applicable  to  reduce  the  incumbrance.'*  2  Red- 
field  on  Railways,  363.  Under  such  circumstances  a  receiver  will  be  ap- 
pointed during  the  pendency  of  a  bill  filed  by  the  mortgagee  to  be  put  m 
possession  of  the  mortgaged  property.  Dow  v.  Memphis  &  L.  R.  Co.,  17 
Am.  &  Eng.  R.  R.  Cas.  324.  As  against  a  prior  mortgagee  or  incumbrancer 
in  possession  a  receiver  will  not,  as  a  general  rule,  be  appointed.  Kerr,  34; 
DanicU,  1665,  1666. 

If  a  default  is  imminent  and  manifest,  and  the  corporation  is  in  peril  of 
breaking  up  and  destruction  of  its  business,  a  receiver  may  be  appointed  in 
the  sound  discretion  of  the  court,  even  though  no  default  has  actually  been 
made  by  the  <;orporation  in  its  obligations  to  the  petitioner.  Brass  v.  N.  Y. 
4&  N.  E.  R.  Co.,  17  Am.  &  Eng.  R.  R.  Cas.  285.  The  fact  that  certain  of  the 
bondholders  are  in  possession,  to  the  exclusion  of  others,  is  sufficient  reason 
for  the  appointment  of  a  receiver,  unless  the  interval  between  the  decree  and 
the  sale  is  very  brief.  Benedict  v.  St.  Joseph  &  W.  R.  Co.,  14  Am.  &  Eng. 
R.  R.  Cas.  609. 

In  order  to  have  a  receiver  appointed,  it  is  essential  that  the  defendant 
corporation  have  something  to  be  received.  Hence  when  the  sole  assets  of 
a  corporation  in  respect  to  which  a  decree  could  be  made  consisted  of  a 
•claim  for  damages  against  another  corporation,  which  claim  was  held  to  be 
untenable,  a  bill  for  the  appointment  of  a  receiver  will  be  dismissed.  Bige- 
low  V,  Union  Freight  R.  Co.,  20  Am.  &  Eng.  R.  R.  Cas.  425;  s.  c,  137  Mass. 
478.  To  the  same  principle  may  be  referred  In  re  Birmingham,  etc.,  R.  Co., 
18  Chan.  D.  155,  s.  c,  3  Am.  &  Eng.  Corp.  Cas.  616,  in  which  it  was  hdd^ 
that  a  railway  company  which  has  never  commenced  to  acquire  the  lands  or 
construct  the  railways  authorized  by  this  act  is  not  an  '*  undertaking"  within 
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the  meaning  of  sect.  4  of  the  Railway  Companies  Act,  1867,  of  which  a  re- 
ceiver can  be  appointed  under  that  section. 

Whenever  the  judgment  creditor  of  a  railway  company  is  unpaid,  the  ap* 
pointment  of  a  receiver  or  manager  under  this  section  is  a  matter  of  right. 
la  re  Manchester  &  Milford  R.  Co.,  L.  R.  14  Ch.  Div.  645.  For  a  good 
illustration  of  the  principle  see  St.  Louis,  K.  C.  &  C.  R.  Co.  v.  Dewees,  28 
Fed.  Rep.  519,  in  which  it  was  held  that  where  the  title  to  an  unused  rail- 
road track  is  in  dispute,  and  both  parties  to  the  controversy  claim  possession, 
and  neither  is  in  actual  physical  possession,  a  court  of  equity  will  not  inter- 
fere in  a  suit  to  quiet  title  by  appointing  a  receiver,  even  where  the  defend- 
ant has  attempted  to  take  forcible  possession,  until  the  right  to  possession 
is  established  at  law. 

A  receiver  will  not  be  appointed  on  the  ground  that  part  of  the  stock- 
holders participating  in  a  corporate  meeting  had  been  prohibited  from  so 
doinfir  by  injunction.  Nor  will  a  receiver  be  appointed  without  notice  to 
the  defendant — unless  the  delay  required  to  give  sucn  notfce  would  result 
in  irreparable  loss.  Railway  Co.  t;.  Jewett,  8  Am.  &  Eng.  R.  R.  Cas.  702; 
8.  c,  37  Ohio  St.  649. 

When  a  corporation  has  become  extinct  by  legislative  enactment,  and  its 
powers  and  property  transferred  to  a  new  corporation  substituted  for  it,  the 
courts  have  no  power  on  an  ex  parte  application  to  appoint  a  receiver  of  the 
assets  of  the  defunct  corporation;  such  order  cannot  properly  be  made  except 
in  a  proceeding  to  which  its  successor  or  substitute  is  a  party.  Young  v, 
Rollins,  85  N.  Car.  485;  s.  c,  12  Am.  <&Eng.  R.  R.  Cas.  455. 

A  receiver,  cannot  be  appointed  ex  parte  in  a  proceeding  by  creditors  to 
wind  up  an  insolvent  corporation,  and  pending  the  decision  on  a  demurrer 
whereby  the  right  to  file  the  bill  is  put  in  issue.  Cook  v,  Detroit  &  Mil- 
waukee R.  Co.,  12  Am.  &  En^.  R.  R.  Cas.  459;  s.  c,  45  Mich.  453. 

Courts  of  equity  are  exceedingly  unwilling  to  appoint  a  receiver  on  an  ex 
parte  application,  and  will  do  so  only  in  case  of  urgent  necessity.  Bisson  v. 
Ourry,  85  Iowa,  72;  Blondheim  o.  Moore,  11  Md.  365;  Triebert  t;.  Burgess, 
11  Md.  452;  Vohsell  v.  Henson,  26  Md.  83;  Verplanck  v.  Mercantile  Ins. 
Co.,  2  Paige,  438;  Sandford  o.  Sinclair,  8  Paige,  373;  People  «.  Albany  & 
8.  R.  Co.,  7  Abb.  Pr.  N.  8.  265 ;  Whitehead  v,  Worten,  43  Miss.  523 ;  Rogers 
o.  Dougherty,  20  Ga.  271 ;  Devoe  v.  Ithaca  &  Oswego  R.  Co.,  5  Paige,  521 ; 
Maynard  v.  Reilly,  2  Nev.  213;  McLean  v.  Lafayette  Bank,  8  McLean,  503. 

Allegations  in  a  bill  that  the  company  is  insolvent,  and  has  suspended  its 
business  for  want  of  funds  to  carry  on  the  same,  are  not  sufficient  in  a  bill 
to  have  a  corporation  declared  insolvent  and  a  receiver  appointed.  The  facts 
and  circumstances  must  be  set  out  from  which  the  insolvency  shall  appear. 
Newfoundland  R.  Const.  Co.  «.  Shack,  40  N.  J.  Eq.  222. 

Where  pending  an  action  to  subject  a  railroad  to  sale  for  the  payment  of 
its  mortgage  debts,  the  president  and  directors  are  ordered  by  the  court  to 
continue  in  the  possession  of  the  property  of  the  road  and  to  carry  on  its 
business  subject  to  the  court^s  control,  the  president  and  directors  and  their 
successors  in  office  are  thereby  constituted  receivers  of  the  court.  Qibbes  t, 
Greenville  &  Columbia  R.  Co.,  15  Shand*s  Rep.  (8.  Car.)  518,  304;  s.  c,  9 
Am.  &  Eng.  R.  R.  Cas.  718,  739. 

Discharge  of  Receiver — A  court  of  equity  will  not  conduct  the  business 
of  a  corporation  through  a  receiver  unless  the  interest  of  creditors  unmistak- 
ably requires  it;  and  when  a  railroad  company,  by  collusion  with  a  creditor 
who  prays  for  the  appointment  of  a  receiver,  allows  its  property  to  go  into  a 
receiver's  hands,  not  for  the  purpose  of  meeting  its  obligations  to  the  peti- 
tioning creditor,  bnt  for  the  purpose  of  keeping  its  property  from  other 
creditors,  the  court  which  appointed  the  receiver  will,  upon  information  of 
the  facts,  discharge  him  of  its  own  motion.  Sage  v.  Memphis  &  L.  R.  Co., 
17  Am.  &  Eng.  R.  R.  Cas.  859.    In  the  absence  of  such  collusion  in  the  ap- 

80  A.  <&  E.  R.  Cas.— 11 
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pointment;  a  receivership  continues  as  long  as  the  court  may  think  it  neces- 
sary to  the  performance  of  the  duties  pertaining  thereto.  Toung  v.  Rollins, 
90  N.  Oar.  125;  s.  c,  25  Ajn.  &  Eng.  K.  R.  Gas.  646. 

The  appointment  of  a  receiver  is  a  temporary  measure:  **The  court  does 
not  assume  the  management  of  a  business  or  undertaking  except  with  a  view 
to  the  winding-up  and  sale  of  the  business  and  undertaking.  The  manage- 
ment is  an  interim  management;  its  necessity  and  justification  spring  out  of 
the  jurisdiction  to  liquidate  and  to  sell;  the  business  or  undertaking  is  man- 
aged and  continued  in  order  that  it  may  be  sold  as  a  going  concern,  and 
with  the  sale  the  management  ends."  Lord  Cairns  in  Gardner  v.  London, 
Chatham  &  Dover  R.  Co.,  L.  R.  2  Ch.  App.  212.  See  also  Gilbert  v.  Wash- 
ington R.  Co.,  1  Am.  &  Eng.  R.  R.  Cas.  478;  Taylor  v.  Phila.  &  Reading  R. 
Co.,  8  Am.  &  Eng.  R.  R.  Cas.  177  and  note. 

As  a  general  rule,  the  court  to  which  an  application  for  an  order  of  dis- 
charge must  be  made  is  the  court  of  which  the  receiver  is  an  officer.  A 
modification  of  this  doctrine  has  grown  up  in  the  American  practice,  out  of 
the  power  of  removal  exercised  by  the  United  States  courts.  Thus,  where 
in  an  action  pending  in  a  State  court  a  receiver  has  been  appointed,  and  then 
before  any  motion  to  discharge  has  been  made  the  case  is  removed  into  the 
United  States  court,  the  motion  for  the  discharge  may  be  made  in  that  court 
at  any  time  after  the  record  is  filed.  Texas  <&  St.  Louis  IL  Co.  v.  Rust,  17 
Fed.  Rep.  275;  Dillon  on  Removals,  §  80,  p.  99;  Mahanoy  Mining  Co.  v, 
Bennett  4  Sawyer,  289. 

In  California  it  has  been  held  that  a  failure  to  serve  a  notice  of  motion  for 
a  discharge  of  the  receiver  is  an  irregularity  not  affecting  the  merits  of  the 
motion,  and  will  not  justify  the  reversal  upon  appeal  of  an  order  discharging 
the  receiver.  Coburn  v,  Ames,  57  Cal.  201.  As  to  the  effect  of  statutory 
requirement  of  notice,  see  Beach  On  Receivers,  §§  777-779. 

Under  the  English  practice  the  receiver  is  not  entitled  to  a  hearing  on  a 
motion  for  his  discharge,  as  he  is  an  officer  of  the  court  and  not  interested 
in  the  appointment,  except  to  carry  out  the  duties  of  the  office  in  an  impar- 
tial manner.    Herman  v.  Dunbar,  23  Beav.  812. 

A  plaintiff  who  has  procured  the  appointment  of  a  receiver  cannot  dis- 
miss his  bill  and  have  the  receiver  discharged  without  first  requiring  him  to 
pass  his  accounts.     White  v.  Lord  Westmeath,  2  Hog.  33. 

The  trusteeship  of  a  receiver  ends  upon  his  discharge  and  the  payment  or 
delivery  over  by  him  of  the  property  in  his  hands,  pursuant  to  this  order  of 
the  court  appointing  him.     Hovey  v,  Elliott,  53  N.  Y.  Super.  Ct.  331. 

The  general  ground  upon  which  an  application  for  the  discharge  of  a  re- 
ceiver is  based  must  always  be  the  satisfaction  of  the  plaintiff^s  claim.  Beach 
on  Receivers,  §  793. 

The  payment  of  the  judgment,  and  its  satisfaction  of  record  after  the  ap- 
pointment of  a  receiver  in  supplementary  proceedings,  do  not,  however, 
ipso  /aeto  operate  to  discharge  the  receiver,  but  the  debtor  may  obtain  an 
order  of  discharge  upon  payment  of  his  lawful  charges.  Cook  v,  Findley, 
60  How.  Pr.  875.  In  such  case  the  granting  of  the  order  of  discharge  is  not 
a  matter  of  discretion,  but  its  refusal  is  error  which  may  be  reversed  on 
appeal.    Milwaukee  &  Minn.  R.  Co.  v.  Soutter,  2  Wall.  510. 
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Eablt 

V. 

Lake  Shore  and  Michigan  Southern  R.  Co. 

(Advance  Ccue,  Michigan.    June  16,  1886.) 

A  turntable  belonging  to  the  defendant  railroad  company  was  located 
upon  its  depot  grounds,  six  feet  from  the  line  of  a  street  passing  through  a 
jBparsely  settled  portion  of  the  city,  and  very  little  travelled.  It  had  stood 
upon  its  present  location  for  about  fifteen  years,  afid  constituted  in  itself  a 
conspicuous  object  of  warning  of  whatever  danger  it  presented.  The  plain- 
tiff while  attempting  to  pass  along  the  street  on  a  dark  night  fell  into  it  and 
sustained  serious  injury.  It  was  shown  that  the  plaintiff  knew  of  its  loca- 
tion from  the  time  it  was  built.  He  had  worked  for  the  company  eighteen 
years,  and  fourteen  years  of  that  time  was  a  night  watchman.  He  knew  all 
about  the  danger  in  passing,  if  there  was  any.  There  was  no  statute  requir- 
ing the  company  to  fence  its  depot  grounds.  Held,  that  the  plaintiff  could  not 
recover;  negligence  will  not  be  presumed  from  the  bare  fact  of  the  occurrence 
of  the  accident  on  the  defendant's  land;  and  evidence  of  other  and  previous 
accidents  occurring  at  the  same  place  was  inadmissible. 

Error  to  the  branch  circuit  court  to  review  a  judgment  against 
tlie  plaintiff  in  an  action  for  injury  resulting  from  negh'gence. 
Affirmed. 

The  facts  are  stated  in  the  opinion. 

J^.  Z.  SJceeU  and  H.  H.  Barlow  for  plaintiff,  appellant. 

Weaver  cJ6  Weaver^  Oeorge  (7.  Greene^  and  O.  G.  OetzmrDam,iier 
for  defendant,  appellee. 

Sherwood,  J. — The  defendant  has  a  turntable  at  Coldwater  in  its 
yards.  On  the  night  of  the  8th  of  November,  1883,  the  plaintiff 
fell  into  it,  and  received  the  injuries  of  which  he  com-  facts. 

plains  in  this  suit.  He  alleges  as  grounds  for  recovery,  that  the 
defendant  kept  its  turntable  in  close  proximity  to  the  street,  and 
carelessly  and  negligently  allowed  the  same  to  remain  uncovered 
and  unfenced,  and  in  consequence  of  which  the  plaintiff  in  passing 
the  same  in  a  dark  night  missed  his  way  and  fell  into  the  excava- 
tion made  for  the  table.  The  cause  was  tried  at  the  branch  circuit 
and  Judge  Pealer  directed  the  verdict  for  the  defendant. 

The  record  is  a  very  brief  one,  still  it  purports  to  give  all  the 
evidence  in  the  case.  Clay  street  runs  north  and  south  through  the 
city  of  Coldwater.  On  the  eveniiig  of  the  accident  the  defendant 
bad  been  attending  a  party  at  Mr.  Grosee's,  east  of  Clay  street,  and 
was  retoi'uing  home  when  he  met  with  his  injury. 

It  was  then  about  12  o'clock  and  the  night  was  very  dark  and 
stormy.     Clay  street  passes  through  the  defendant's  depot  grounds, 
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and  the  turntable  was  located  therein  and  about  6  feet  from  the 
west  side  of  the  street.  Along  this  street,  upon  that  side,  there  is 
no  sidewalk  but  a  well-beaten  path,  several  feet  wide,  which  was 
used  by  pei-sons  passing  along  the  street.  The  testimony  further 
shows  that  the  turntable  has  been  used  where  it  now  is  about  fif- 
teen yeara,  and  that  the  plaintiff  knew  of  its  location  from  th^ 
time  it  was  built;  that  he  worked  for  the  company  eigliteen  years," 
and  fourteen  3*ears  of  that  time  was  night  watchman,  and  knew 
all  about  the  danger  in  passing,  if  there  was  any.  The  testimony 
tends  to  show  tJiat  Clay  street  runs  through  a  sparsely  settled 
portion  of  the  city,  and  is  not  very  much  travelled.  There  is 
testimony  showing  that  the  plaintiff,  during  the  evening  at  the 
party,  indulged  in  the  use  of  several  glasses  of  beer,  but  it  does 
not  appear  tnat  it  in  any  respect  disabled  him  from  finding  the 
way  to  his  home,  or  influenced  his  action. 

There  is  no  question  in  this  case  but  the  defendant  had  a  right 
to  the  use  of  land  at  the  turntable  to  the  line  of  Clay  street,  and 
that  there  is  no  statute  requiring  it  to  fence  the  street  or  its 
grounds  at  this  point.  The  convenience  and  necessities  of  the 
company,  as  well  as  that  of  the  public  doing  business  with  the 
road,  require  that  depot  grounds  shall  remain  open  and  easy  of 
access;  and,  unless  ordinary  care  for  protection  to  persons  requires 
that  the  turntable  should  have  been  fenced  along  Clay  street,  the 
plaintiff  failed  to  make  out  a  case.  This  turntable  was  located 
near  the  other  buildings  of  the  company,  and  near  its  tracks  at 
this  point.  The  table  itself  was  a  conspicuous  object  of  warning  of 
whatever  dangers  it  presented,  and  no  one  was  more  familiar  with 
them,  it  would  appear,  than  the  plaintiff  himself.  It  was  30  feet 
distant  from  the  centre  of  Clay  street,  and  about  6  feet  from  its 
west  side.  It  was  40  feet  in  diameter  and  4  feet  deep.  But,  with 
all  the  knowledge  the  plaintiff  had  of  the  premises  and  its  dangers, 
it  appeal's  by  the  record  that  he  not  only  left  the  footpath,  so  well 
defined,  but  also  the  street,  and  went  over  on  the  defendant's 
depot  grounds  for  a  distance  of  6  feet,  and  then  fell  into  the  exca- 
vation. It  would  seem  that  more  care  than  is  shown  under  the 
facts  and  circumstances  above  stated  should  have  been  observed 
upon  the  part  of  the  plaintiff. 

The  plaintiff,  however,  claims  that  only  the  negligence  on  the 
part  of  the  defendant  should  be  considered,  under  the  direction  of 
the  circuit  judge  given  to  the  jury.     We  are  not  able 
SboltcSt.  ""  ^^  discover  any  negligence  on  the  part  of  the  company  , 

in  placing  the  turntable  where  it  did,  or  in  the  manner 
it  guarded  and  used  it,  upon  the  undisputed  facts.  We  do  not 
think  the  defendant  constructed  the  turntable  so  nearly  contiguous 
to  the  street  as  to  make  it  dangerous  to  travellers  thereon  ;  nor  do 
we  regard  the  distance  from  the  street  such  that  travellers, 
in  the  "ordinary  aberrations  or  casualties  of  travel,  may  stray  or 


NEGLIGENCE — STATION  YARD  TURNTABLE.  165 

be  driven  over  the  line  and  iniured"  by  fallinginto  the  excava- 
tion. Hardcastle  V.  South  Yorkshire  R.  Co.,  4  Hnrlst.  &  N.  67; 
Howlaud  V,  Vincent,  10*  Met.  371 ;  Sweenv  v.  Old  Colony  &  N. 
K.  Co.,  10  Allen,  368  ;  Beek  v.  Carter,  68  "N.  Y.  283  ;  McAlpin 
V.  Powell,  70  N.  Y.  126  ;  Morgan  v.  Hallowell,  57  Me.  377 ;  Pitt&. 
burg,  Ft.  W.  &  C.  R.  Co.  v.  Bingham,  29  Ohio  St.  364 ;  Omalia 
&  R.  V.  R.  Co.  V,  Martin,  14  Neb.  295;  Hargreaves  v.  Deacon, 
25  Mich.  1. 

The  fact  that  the  plaintiff  was  injured  at  the  turntable  excava- 
tion is  not  proof  that  defendant  was  negligent  in  maintaining  it  in 
the  manner  it  did.  Negligence  must  be  founded  on  competent 
evidence,  and  will  not  be  presumed  from  the  bare  fact  of  the 
occurrence  of  the  accident  on  the  defendant's  land.  Gramlich  v. 
Wurst,  86  Pa.  74. 

The  court  committed  no  error  in  excluding  evidence  of  other 
and  previous  accidents  at  the  same  place.  There  was  no  testimony 
tendmg  to  show  any  negligence  on  the  part  of  the  defendant,  and 
the  instruction  of  the  court  to  the  jury  was  correct. 

The  judgment  must  be  affirmed. 

Campbell,  Ch.J.,  and  Champlin,  J.,  concurred.  ^ 

MoBSE,  J.,  dissenting: — In  this  case  the  facts  show  without 
dispute  that  the  turntable  was  only  5^  feet  from  the  west  line  of 
a  travelled  street.  ^There  was  no  sidewalk  upon  the  west  side  of 
the  street,  but  there  was  a  well-developed  and  well-used  footpath, 
which  answered  the  same  purpose  as  a  sidewalk  for  foot-passengers. 

Tlie  night  was  very  dark:  and  stormy,  a  night  wherein  it  is  most 
difficult  to  exactly  keep  the  road.  The  plaintiff  offered  to  show  that 
people  upon  dark  nights  frequently  fell  into  this  unfenced  and 
unprotected  hole. 

No  pereon,  no  railroad  corporation,  is  justified  in  making  near 
a  public  rojid  an  excavation  of  this  kind — a  hole  so  near  the  high- 
way "that  travellera  in  the  ordinary  aberrations  or  casualties  of 
travel  may  stray  or  be  driven  over  the  line,  and  be  injured  by  fall- 
ing into  the  excavation."     Whart.  Neg.  |  349. 

This  hole  was  so  near  that  one  stumbling  would  by  his  own 
length  in  falling  go  into  it.  Hardcastle  v.  South  Yorkshire  R.  &  R. 
D.  Co.,  4  Hurlst.  &  N.  67 ;  Barnes  v.  Ward,  9  C.  B.  392  ;  Had  lev 
V.  Taylor,  L.  R.  1  C.  P.  53 ;  Cooley,  Torts,  660 ;  Wood  Nuis.  § 
271 ;  Add.  Torts,  §  222. 

This  turntable  was  a  death-trap  to  passers-by  upon  the  street  on 
a  dark  night,  and  in  my  opinion  the  case  should  have  been  sub- 
mitted to  the  jury.  The  defendant,  under  the  proofs,  was  negli- 
gent as  a  matter  of  law,  and  the  negligence  of  the  plaintiff  was  a 
question  of  fact. 

Injuries  on  Turntables. — See  Evansich  v,  G.  C.  &  S.  R.  Co.,  6  Am.  &  Eng. 
R.  R.  Caa.  182;  Nagel  v.  Mo.  Pac.  R.  Co.,  10  lb.  702;  Fitts  v.  Cieam  City 
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R.  Ca.,  15  lb.  463;  Kolsti  v.  Minneapolis,  etc.,  R.  Co.,  19  lb.  140;  Guefete, 
etc.,  R.  Co.  ▼.  Styron,  1  S.  W.  Rep.  161 ;  s.  c,  25  Am.  &  Eng.  R.  R.  Cas.  543, 
note. 


St.  Louis,  Ibon  Mountain  and  Southern  B.  Ca 

V. 

Faibbairn. 

{Advance  Ocue^  Arkanw,     March  19,  1887.)  • 

An  Arkansas  statute  requires  the  railroad  companies  in  that  State  to  post 
at  the  nearest  station-house  a  notice  of  the'killing  of  stock  by  their  trains. 
A  certain  person  was  missing  a  cow,  and  being  unable  to  read,  took  the 
plaintiff  with  him  upon  the  depot  platform  to  read  for  him  what  notices 
were  there  posted.  The  plaintiff,  in  climbing  up  to  ^et  at  the  notice,  fell 
through  a  defective  plank  in  the  platform  and  was  injured.  Held:  1.  That 
a  railroad  company  is  bound  to  use  ordinary  care  to  keep  the  platforms  at  its 
various  station-houses  in  good  repair  and  in  good  condition  for  those  who 
have  the  legal  ri^ht  to  go  upon  them,  and  that  it  was  liable  to  the  plaintiff. 
2.  The  fact  that  it  was  about  dark  when  the  plaintiff  went  upon  tne  plat- 
form cannot,  as  a  conclusion  of  law,  be  declared  per  se  negligent. 

Appeal  from  circuit  court,  Clark  county. 
Dodge  dk  Johnson  for  appellant. 
Crawford  dk  Crawford  for  appellee. 

CocKRiLL,  C.J. — The  appellee  was  injured  by  stepping  into  a 
cavity  caused  by  a  I'otten  plank  in  the  appellant's  platform  at 
Bierne  station.  The  jury  found  the  issues  in  his 
PAirr  TO  KBEP  favor,  and  the  question  whether  the  appellee  was  law- 
PLAT  8AFK.  jjjjj^,  upou  tlic  platfoHn  at  the  time  he  was  injured  is 
the  only  one  properly  left  for  our  consideration.  If  he  was  there 
merely  from  curiosity,  or  for  his  own  convenience,  or  for  the 
transaction  of  business  in  no  way  connected  with  the  railroad  com- 
pany, no  relation  existed  between  him  and  the  company  which  im- 
posed upon  the  latter  the  duty  of  exercising  even  ordinary  care  in 
maintaininor  a  safe  platform  for  his  use,  and  it  is  not  liable  for  his 
injury.  Thomp.  Carr.  p.  105,  §2;  Pittsburg,  Ft.  W.  &  C.  R.  v. 
Bingham,  29  Ohio  St.  364;  Gillis  v,  Pennsylvania  E.,  59  Pa.  St. 
129 ;  Kansas  City  R.  D,  Kii-ksey,  3  S.  W.  Rep.  190.  But  the  company 
is  bound  to  use  ordinary  care  to  keep  its  platform  in  a  safe  condi- 
tion for  the  benefit  of  those  who  have  the  legal  right  to  go  upon 
them.  The  public  duties  and  obligations  of  a  railroad  confer  upon 
the  public  the  right  to  enter  upon  its  premises  for  the  purpose  of 
making  such  obligations  available.  Tliere  is  an  implied  promise 
on  the  part  of  the  company  that  these  obligations  will  oe  discliarged, 
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and  this  promise  is  an  inducement — an  invitation — to  those  who 
maj  wish  to  derive  a  benefit  tlierefrom  to  enter  upon  the  premises 
for  the  purpose;  and  wlien  thej  do  so,  the  company  owes  them 
the  dutj  of  having  its  premises  in  such  condition  that  a  person,  in 
the  exercise  of  ordinary  care,  can  transact  Iiis  business  without  in- 
jury. 

In  fixing  the  railways'  obligations,  the  statute  requires  that  they 
shall  post  upon  the  nearest  station-house  a  notice  oi  the  killing  of 
stock  oy  their  trains,  and  imposes  a  penalty  to  be  recov-  pj^j,,,.^^  ^ 
ered  by  the  owner  for  its  non-observance.  This  is  for  lawtuixt  ok 
the  benefit  of  the  stock-owner.  If  his  cow  is  missing, 
and  he  is  informed  that  an  animal  has  been  killed  upon  the  railroad 
track,  he  can  get  a  description  of  it,  with  the  time  and  place  of  the 
killing,  from  the  notice  the  company  is  required  to  post,  and  is 
thus  lacilitated  in  making  his  claim  for  compensation.  It  is  neces- 
sary that  he  should  go  upon  the  platform  at  the  station  for  this 
purpose,  and  he  has  therefore  the  legal  right  to  do  so.  Without 
this  right,  the  notice  would  be  useless,  and  would  not  have  been 
required. 

In  the  case  before  us,  a  cow  had  been  killed  on  the  appellant's 
track.  The  owner  was  apprised  of  the  fact,  and  desired  to  exam- 
ine the  notice,  which  he  knew  was  posted  at  the  station,  in  order 
to  get  more  accurate  information.  He  was  illiterate,  and  unable 
to  read.  He  procured  the  plaintiflE  to  go  with  him  and  read  the 
notice  for  him.  The  notice  was  posted  on  the  wall  of  the  station- 
house,  and  the  plaintiff  was  compelled  to  mount  a  box  to  read  it. 
When  he  stepped  off  the  box,  his  foot  went  through  a  hole  in  a  de- 
cayed plank  in  the  platform,  and  he  was  injured.  If  tlie  stock- 
owner  Jiad  been  injured,  while  properly  exercising  his  right  to  ex- 
amine the  notice,  through  the  want  of  ordinary  care  on  the  com- 
pany's part,  we  think  it  clear  that  he  could  recover.  He  was  there 
through  the  inducement  or  upon  the  invitation  of  the  company, 
implied,  from  posting  the  notice  for  his  information,  and  was  en- 
titled to  safe  access  to  his  place  of  business.  2  Wood  Ky.  Law, 
§  310;  Carleton  v.  Franconia  I.  &  S.  Co.,  99  Mass.  216.  This 
right  of  protection  extends  to  all  persons  "  who  have  rightful  occa- 
sion to  use"  the  platforms,  as  was  said  by  Appleton,  C.J .,  in  Tobin 
V.  R.  Co.,  59  Me.  183.  This  was  the  case  of  a  hackman  engaged 
in  carrying  passengers  to  the  railroad  depot.  See,  too,  Wendell -y. 
Baxter,  12  (iray,  494.  No  distinction  can  be  drawn  between  the 
plaintiff  and  the  stock-owner  in  the  right  to  go  upon  the  platform 
to  examine  the  notice.  What  the  latter  had  the  right  to  do  him- 
self, he  had  the  power  to  authorize  another  to  do  for  him.  An 
employee  who  goes  upon  a  company's  premises  to  receive  his  mas- 
ter's freight  enjoys  tlie  same  right  of  protection  that  the  master 
does  (Toledo  W.  &  W.  R.  Co.  v.  Grush,  67  III.  262),  and  for  the 
same  reason  that  the  plaintiff  here  should  be  protected,  viz.,  be- 
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cause  he  is  clothed  with  his  principal's  right  to  enter  the  premises 
to  transact  his  business ;  and  the  rule  applies  to  one  who  goes  upon 
the  company's  premises  to  aid  a  friend  who  is  to  depart  or  arrive 
by  its  trains.  Qillis  v.  Pennsylvania  R.,  svpra:  !McKone  v, 
Michigan  Cent.  R,  51  Midi.  601 ;  s.  c,  17  N,  W.  Kep.  74. 

Bnt  it  is  said  the  plaintiflE  was  guilty  of  contributory  negligence 
in  entering  upon  the  platform  at  the  hour  selected.  It  was  dusk- 
neither  daylight  nor  dark.  We  cannot  declare,  as  a  conclusion  of 
law,  that  this^?^  se  was  negligence.  The  question  was  fairly  sub- 
mitted to  the  jury,  under  proper  instructions,  to  determine  whether 
the  plaintiflPs  conduct  contributed  to  his  injury,  and  they  have  re- 
solved the  question  in  his  favor.  The  charge  was  as  favorable  to 
the  company  as  it  could  demand,  and  the  facts  proved  were  suffi- 
cient to  warrant  the  jury  in  finding  that  theplaintifi  was  free  from 
negligence,  and  that  the  defendant  was  not. 

Affirmed. 

See  next  case  and  note. 


Sullivan 

ViOKSBUBG,    ShREVEPORT   AND   PaCIFIO   R.    (Jp. 
(Advance  Case,  Louisiana.     June  18,  1887.) 

Plaintiff,  walking  on  an  elevated  plank  walk  constructed  alongside  of  its 
track  at  a  station  by  defendant,  for  the  use  of  passengers  and  the  public^ 
heard  a  train  approaching  behind  him,  and  moved  to  the  middle  of  the 
walk,  where  he  would  have  been  safe  from  being  struck  by  any  passing  car 
of  the  ordinary  width.  The  approaching  train,  however,  was  a  construction 
train  of  peculiar  build,  having  its  brakes  attached  to  the  side  of  the  cars 
instead  of  at  the  ends,  and  thus  causing  the  brake-wheels  to  project  some 
14  inches  beyond  the  edge  of  the  car.  This  wheel  being  the  height  of  plain- 
tifiTs  head,  struck  him  as  the  train  passed,  and  knocked  him  senseless,  in- 
flicting severe  injuries.  Held,  that  plaintiff  had  the  right  to  be  on  the  walk, 
and  to  suppose  himself  in  safety  while  occupying  it  at  a  point  beyond  the 
projection  of  all  ordinary  trains,  and  that  he  was  guilty  of  no  negligence. 

Held,  that  defendant's  employee  seeing  him  there,  and  knowing  the  extra- 
ordinary projection  of  his  brakes,  was  bound  to  recognize  his  danger,  and 
guard  against  it,  and  hence  was  guilty  of  negligence. 

The  court  is  averse  to  increasing  the  verdicts  of  juries,  who  rarely  under- 
estimate damages;  but  when  the  jury  has  failed  to  do  justice,  the  court,  in 
the  exercise  of  its  jurisdiction,  must  do  it.  The  verdict  in  this  case  is  man- 
ifestly insufficient,  and  is  increased  from  one  to  six  hundred  dollars. 

Appeal  from  district  court,  Ouachita  parish. 

Boat/ner  <£  Bocutner  for  plaintiff  and  appellant. 

F.  P.  Stublbs  for  defendant  and  appellee.  ♦ 
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Fennee,  J. — At  Waverly  station  the  defendant  company's  main 
track  is  sitnated  at  some  distance  from  its  depot  building,  and 
between  the  two  runs  a  side-track.  Between  tiie  two  tracks  de- 
fendant liad  constructed  a  plank  walk  or  platform  slightly  elevated 
above  the  tracks,  and  running  for  some  distance  beyond  factb. 

the  depot  front.  Its  object  was  to  furnish  a  convenient  landing- 
place  for  passengers  getting  on  or  off  its  cars.  It  consisted  of  three 
parallel  planks,  and  was  from  three  to  four  feet  wide.  Between 
the  edge  of  the  walk  and  the  main  track  there  was  a  space  of  be- 
tween 12  and  18  inches ;  and,  inasmuch  as  an  ordinary  box  or 
f)assenger  car  projects  over  the  track  about  22  to  24  inches,  it  fol- 
ows  that  it  would,  in  passing,  project  about  six  to  eight  inches 
over  the  walk.  Like  conditions  existed  with  reference  to  the  side- 
track. 

On  December  31  plaintiff  had  gone  to  the  station  to  meet 
some  families  of  laborers  who  arrived  on  the  passenger-train. 
Shortly  afterwards  he  observed  that  some  children  of  the  party 
were  on  the  main  track,  and,  noticing  that  another  train  was  ap- 
proaching, he  walked  up  this  plank  walk  to  make  them  get  off  the 
track.  After  doing  so,  he  proceeded  on  the  same  walk  towards 
the  wagons  which  were  to  receive  the  laborers,  going  in  the  same 
direction  in  which  the  approaching  train  was  coming,  and  with  his 
back  towards  it.  As  it  neared  him,  he  moved  from  the  edge  to 
the  middle  of  the  walk,  and  then,  considering  himself  in  safety, 
paid  no  more  attention  to  it.  Any  ordinary  car  would  have  passed 
without  touching  him,  but  it  chanced  that  this  was  a  construction 
train  running  with  its  engine  in  the  rear,  and  composed  of  flat  cars 
for  loading  and  unloading  dirt,  with  a  centre-piece  down  their 
middles  as  a  guide  for  an  unloading  plough  which  passed  along  the 
whole  train,  propelled  by  a  wire  rope  attached  to  the  locomotive. 
This  arrangement  necessitated  the  placing  of  the  brakes  on  the 
side,  instead  of  at  the  ends,  of  the  several  cars,  as  is  usual.  Hence 
the  wheels  of  the  brakes  projected  some  14  inches  beyond  the  edge 
of  the  car,  and,  being  about  the  height  of  plaintiff's  ear,  the  wheel 
struck  him  as  the  cara  passed,  inflicting  the  injuries  for  which  the 
present  suit  in  damages  is  brought. 

We  think  the  defendant  is  clearly  liable.  The  plank  walk  was 
built  for  the  accommodation  of  passengers  and  the  public,  and  the 
latter  were  invited  to  use  it.  Plaintiff  was  properly  on  the  walk, 
and  had  the  right  to  suppose  that  he  was  in  safety  plaintiff  m- 
there.  Conceding  that  his  eye  might  have  informed  oovkr. 
him  that  the  edge  of  the  walk  was  too  near  the  track  to  permit  the 

Eassage  of  care  of  ordinary  width  without  projecting  over  it,  yet 
e  availed  himself  of  this  information,  and  occupied  the  middle 
flank,  where  he  would  have  been  safe  from  any  ordinary  train, 
t  happened  that  there  were  some  stationary  box-ears  on  the  side- 
track which  projected  over  the  opposite  edge  of  the  walk ;  and,  if 
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he  liad  tried,  he  could  not  have  moved  much  f nither  away,  though, 
if  he  Iiad  moved  a  little  further,  he  would  have  escaped,  as  Lis 
companion  did.  Still,  in  occupying  the  middle  plank,  he  passed 
beyond  the  reach  of  any  ordinary  car,  and  certainly  had  the  rigiit 
to  suppose  himself  in  absolute  safety,  as  he  would  have  been  but 
for  this  unusual  system  of  brakes.  There  is  some  evidence  to 
show  that  the  brake  which  struck  him  was  bent  outward,  though 
this  is  not  uncontradicted.  The  engineer  saw  him,  and,  knowing 
the  projection  of  the  brakes  and  the  situation  of  the  platform, 
should  have  recognized  and  guarded  against  the  danger.  Plaintiff 
was  guilty  of  no  negligence.  He  did  not  know,  and  was  not  bound 
to  know,  the  existence  of  these  unusually  projecting  brakes.  He 
had  a  right  to  suppose  that  he  was  safe,  at  least  in  the  middle  of 
that  walk,  and  in  taking  that  position  common  experience  and 
reasonable  foresight  assured  him  that,  under  all  ordinary  con- 
ditions, he  ran  no  risk.  The  in  jury,  therefore,  was  not  an  ordinary 
and  natural  sequence  of  his  act,  but  was  the  result  of  extraordiuary 
conditions  brought  about  by  the  acts  of  defendant  and  which 
plaintiff  could  not  have  foreseen  and  had  no  reason  to  anticipate. 
Summers  v.  Railroad,  84  La.  Ann.  144. 

In  the  case  just  quoted,  the  nature  and  characteristics  of  jurid- 
ical negligence  are  fully  discussed.  The  conduct  of  defendant 
falls  precisely  under  the  principle  there  approved,  as  laid  down  by 
the  supreme  court  of  Pennsylvania.  "When  we  are  engaged  in 
an  act  which  the  surrounding  circumstances  indicate  may  be 
dangerous  to  others,  and  when  the  event  whose  occurrence  is 
necessary  to  make  our  act  injurious  is  one  which  we  can  readily 
see  may  occur  under  the  circumstances,  and  unite  with  the  act  to 
commit  the  injury,  we  are  culpable  if  we  do  not  take  all  the  cai*e 
which  prudent  circumspection  would  suggest  to  avoid  the  injury." 
Fairbanks  v.  Kerr,  70  Pa.  St.  86. 

The  jury  which  tried  the  case  below  appreciated  the  facts  as  we 
liave  done,  so  far  as  defendant's  liability  is  concerned,  and  gave  a 
verdict  for  plaintiff  for  $100.  Plaintiff  is  the  appellant,  and  de- 
iHCRKAHiKo  Hiauds  au  increase  of  the  allowance.  He  is  clearly  en- 
DAXAOEs.  titled  to  it.     With  all  our  indisposition  to  increase 

verdicts  for  damages  rendered  by  juries,  wlio  rarely  underesti- 
mate them,  yet  it  is  a  matter  within  our  jurisdiction,  upon  which 
we  are  in  duty  bound  to  pass,  and  we  must  do  justice  when 
clearly  satisfied  that  the  jury  has  failed  to  do  it.  Hence,  in  proper 
cases  we  have  extended  such  relief.  Scheen  v.  Poland,  34  La. 
Ann.  1107;  Decoux  v.  Lienx,  33  La.  Ann.  397;  Richardson  v. 
Zuntz,  26  La.  Ann.  313;  2  Sedg.  Dam.  661,  and  cases  there  cited. 
In  this  case  plaintiff  was  knocked  senseless,  his  ear  was  cut  in  two, 
lie  received  a  severe  gash  on  his  head,  his  face  was  mashed  and 
bruised,  and  his  leg  severely  sprained.  After  recovering  conscious- 
ness,  he  was  seiz^  with  vomiting,  whicli  continued  for  several 


NEGLiaETfCB— STATIOir — ^DAMAGES.  171 

honrs.  He  was  laid  up  for  several  days,  suffering  great  pain,  and 
incnrring  expenses  for  board  and  medical  treatment,  and  did  not 
f nlly  recover  for  some  weeks.  It  is  absurd  to  consider  this  ver- 
dict of  $100  as  affording  reparation  for  snch  injuries.  Indeed,  it 
would  scantily  compensate  the  trouble  and  expense  of  the  lawsuit 
which  he  was  compelled  to  bring  in  order  to  vindicate  his  rights. 
We  think  an  addition  of  $500  to  the  verdict  will  mete  out  only 
moderate  justice. 

It  is  therefore  ordered,  adjudged,  and  deci*eed  that  the  verdict 
and  jndgment  appealed  from  be  amended  by  increasing  the  prin- 
cipal sum  from  one  hundred  to  six  hundred  dollars,  and  that,  as 
thus  amended,  the  same  be  now  afiSrmed ;  defendant  to  pay  costs 
of  appeal. 

Liability  of  Company  for  injuries  Caused  by  Defective  Station  Appoint- 
ments.— It  is  the  duty  of  a  railway  company  to  provide  reasonable  accom- 
inodations  at  tlieir  stations  for  passengers  who  have  occasion  to  travel  on 
their  roads ;  to  keep  in  safe  condition  all  portions  of  their  platforms  and 
approaches  thereto,  to  which  the  public  do  or  would  naturally  resort,  as  well 
as  all  portions  of  their  station  grounds  reasonably  near  to  the  platforms, 
where  those  who  have  purchased  tickets  with  a  view  to  take  passage  on 
their  cars  would  naturally  or  ordinarily  go.  Stewart  «.  Int.  &  G.  N.  R.  Go., 
2  Am.  <&  En^.  R.  R.  Gas.  497.  See  also  BuUard'  v,  B.  &  M.  R.  Go.,  27  Am.  & 
£og.  R.  R.  Gas.  117;  B.  &  O.  R.  Go.  v.  Rose,  27  Am.  &£ng.  R.  R.  Gas.  128. 

A  railroad  company  is  liable  for  injuries  caused  by  unfenced  holes  or  pits 
in  station  grounds  or  a  cavity  in  platform.  Burgess  v,  R.  Go.,  95  Eng.  Gom. 
Law,  923;  Tobin  v.  Portland,  etc.,  R.  Go.,  59  Me.  183;  Louisville,  etc.,  R. 
Go.  V,  Wolfe,  5  Am.  &  Eng.  R.  R.  Gas.  625. 

The  platform  must  be  of  sufficient  length  to  afford  safe  egress  from  an 
ordinary  train.  St.  Louis,  etc.,  R.  Go.  v.  Gantrell,  8  Am.  &  Eng.  R.  R.  Gas. 
198;  and  must  not  extend  so  far  towards  track  that  passing  cars  will  pro- 
ject over  it.  Dobiecki  v.  Sharp,  88  N.  Y.  202 ;  s.  c,  8  Am.  &  Eng.  R.  R.  Gas. 
485;  Langan  v.  St.  Louis,  etc.,  R.  Go.  3  Am.  &  Eng.  R.  R  Gas.  355. 

It  is  gross  negligence  for  the  company  so  to  construct  a  platform  between 
tracks  that  when  the  trains  stand  dide  by  side  there  is  only  2  feet  2  inches 
clear  space  between  them.    Ghica^o  &  Alton  R.  Go.  v,  Wilson,  63  III.  167. 

The  company  is  also  liable  for  injuries  occasioned  by  articles  standing  or 
lying^  upon  a  platform  and  obstructing  or  endangering  travel  over  it. 
Martin  v.  Great  Northern  R.  Go.,  11  G.  B.  179.  See  also  Gorman  i7.  The 
Eastern  Gounties  R.  Go.,  4  H.  &  N.  785. 

If  a  passenger  attempts  to  cross  behind  a  train  which  blocks  up  the  usual 
point  of  exit,  and  in  so  doing  falls  over  some  object  left  there,  and  is  in- 
jured, the  company  is  liable.  Nicholson  v.  Lancashire,  etc.,  R.  Go.,  34  L. 
J.  Exch.  84;  Holmes  v.  Northeastern  R.  Go.,  37  L.  J.  Exch.  161. 

Where  the  injury  is  occasionsd  by  a  defective  step  to  the  platform,  and 
there  is  no  rule  or  regulation  prohibiting  persons  from  approaching  the  cars 
by  that  way,  and  an  ordinarily  prudent  person  would  have  approached  the  train 
that  way,  the  company  is  liable.  McDonald  et  ux,  v,  Ghicago,  etc.,  R.  Go., 
26  Iowa,  124.     See  also  Davis  v,  London,  etc.,  R.  Go.,  2  F.  &  F.  588. 

A  station  and  its  grounds  must  be  lighted  sufficiently  to  enable  strangers 
to  get  upon  or  leave  the  premises  with  safety;  Stewart «.  Int.  &  G.  N.  R 
Co.,  2  Am.  &  Eng.  R.  K  G(i8.  497;  Rennelker  «.  S.  Gar.  R.  Go.,  18  Am. 
A  Eng.  R.  R.  Gas.  149;  Brueneman  v.  St.  Paul,  M.  &  M.  R.  Go.,  18  Am.  A 
Eng.  R.  R.  Gas.  159.     See  also  Ind.,  etc.,  R.  Go.  v.  Hudecoon,  13  Md.  625[ 
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Pittaburg,  etc.,  R.  Co.  v,  Brigham,  29  Ohio,  374;  Hulbert  v.  N.  Y.,  etc.,  R. 
Co.,  40  N.  Y.  145;  Illinois,  etc.,  R.  Co.  v,  Godfrey,  71  III,  500;  Patten  v. 
Chicago,  etc.,  R.  Co.,  32  Wis.  524;  Seymour  v,  Chicago,  etc.,  R.  Co.,  8 
Bias.  (C.  C.)4. 

The  fact  that  they  are  lighted  sufSciently  for  the  company^s  agents  and 
servante  is  not  enough.  Martin  v.  Great  Northern  R.  Co.,  16  C.  B.  180; 
Birkett  v.  White  Haven  Junction  R.  Co.,  4  H.  &  N.  730;  Corman  p.  Eastern 
Counties  R.  Co.,  4  H.  &  N.  785. 

A  passenger  has  a  right  to  assume  that  he  can  stand  upon  a  platform 
erected  for  the  accommodation  of  passengers  without  being  exposed  to 
unnecessary  hazard  or  danger;  and  hence  cannot  be  held  guilty  of  con- 
tributory negligence  if  injured  by  a  passing  train  while  standing  on  any  part 
of  it.  Dobiecki  v.  Sharp,  88  N.  Y.  203;  s.  c,  8  Am.  &  Eng.  R.  R.  Cas.  485; 
Langan  o.  St.  Louis,  Ir.  Mount.  &  S.  R.  Co.,  3  Am.  &  Eng.  R.  R.  Cas.  355. 

For  a  full  discussion  of  contributory  negligence  see  notes,  2  Am.  &  Eng. 
R.  R.  Cas.  17;  2  Am.  &  Eng.  R.  R.  Cas.  37;  3  Am.  &  Eng.  R.  R.  Cas.  431; 
19  Am.  &  Eng.  R.  R.  Cas.  36. 

As  to  Persons  Not  Passengers. —The  right  of  protection  extends  to  all 
persons  '*who  have  rightful  occasion  to  use"  the  station  or  platforms. 
Tobin  V.  R.  Co.,  59  Me.  183.  A  passenger  arriving  is  still  a  passenger  for  a 
reasonable  length  of  time,  until  he  leaves  the  premises.  And  a  person  at  the 
station  for  the  purpose  of  leaving  by  a  train  is  also  a  passenger,  although  he 
may  not  yet  have  purchased  his  ticket.  Buffett  v,  Troy  &  Boston  R.  Co., 
40  N.  Y.  168. 

The  same  duty  which  is  upon  a  railway  company  to  provide  safe  station 
appliances  for  the  accommoaation  of  passengers  devolves  upon  it  in  regard 
to  such  persons,  not  passengers,  as  are  there  lawfully  to  receive  friends  or  to 
part  with  leaving  friends.  Doss  v.  Mo.,  etc.,  R.  Co.,  59  Mo.  27 ;  Dublin,  Wick- 
low,  etc.,  R.  Co.  V.  Slattery,  L.  R.  3  App.  Cas.  1155;  Irish  Rep.,  8  C.  L. 
531;  10  Id.  256;  Lucas  t?.  New  Bedford,  etc.,  R.  Co.,  6  Gray,  64;  Keokuk 
Packet  Co.  v.  Henry,  50  111.  264;  Langan  v.  St.  Louis,  etc.,  R.  Co.,  3  Am. 
&  Eng.  R.  R.  Cas,  355;  McKone  v,  Mich.  Cent.  R.  Co.,  13  Am.  &  Eng.  R.  R. 
Cas.  29.  ( 

Persons  who  have  business  with  the  company  at  the  stations,  such  as  load- 
ing or  unloading  freight,  are  entitled  to  protection,  and  may  recover  for  an  in- 
jury occasioned  by  the  unsafe  condition  of  the  building  or  a  failure  to  light 
It  propeHy.  Wright  v.  London  &  N.  W.  R.  Co.,  L.  R.  10  Q.  B.  298; 
Holmes  v.  N.  East.  R.  Co.,  L.  R.  4  Exch.  254;  Louisville  &  N.  R.  Co.  v. 
Wolfe,  5  Am.  &  Eng.  R.  R.  Cas.  625;  Toledo,  W,  &  W.  R.  Co.  v.  Grush,  67 
111.  262. 

Under  this  principle  it  is  held  that  a  hackman  is  entitled  to  protection. 
Tobin  V.  Portland,  etc.,  R.  Co.,  59  Me.  183. 

Trespassers! — There  is  no  liability  to  trespassers.  ''The  platform  of  a 
railroad  company  at  its  station'or  stopping-place  is  in  no  sense  a  public  high- 
way. There  is  no  dedication  to  public  use  as  such.  It  is  a  structure  erected 
expressly  for  the  accommodation  of  passengers  arriving  and  departing  in  the 
trains.  Being  unenclosed,  persons  are  allowed  the  privilege  of  walking  over 
it  for  other  purposes,  but  they  have  no  legal  right  to  do  so.  The  servants 
of  the  company,  after  requesting  them  to  leave,  can  remove  them  by  what- 
ever force  may  be  necessary."  Sharswood,  J.,  in  Gillisv.  Pa.  R.  Co.,  59  Pa.  St. 
141.  In  this  case  a  large  number  of  people  gathered  upon  the  platform  at  the 
station  to  salute  the  President  of  the  United  States.  The  President  was 
travelling  by  special  train,  which,  by  arrangement  of  the  company,  made  a  stop 
at  the  station  m  question.  The  train  was  then  moved  past  the  station  a  few 
yards  to  enable  the  crowd  to  see  the  President,  who  was  standing  on  the  rear 
platform  of  the  train.  The  crowd  to  obtain  a  better  view  pressed  to  one  end  of 
the  platform,  and  the  platform  gave  way.    It  was  held  that  the  company 
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was  not  liable.  *^  The  plaintiff  may  not  have  been  technically  a  trespasser. 
The  platform  was  open ;  there  was  a  general  license  to  pass  over  it.  But  he 
was  where  he  had  no  legal  right  to  be.  His  presence  there  was  in  no  way 
connected  with  the  purposes  for  which  the  platform  was  constructed.  .  .  . 
The  plaintiff  was  on  the  spot  merely  to  enjoy  himself,  to  gratify  his  curiosity 
or  to  give  vent  to  his  patriotic  feelings.  The  defendants  had  nothing  to  do 
with  that.'*  Sharswood,  J.  See  B.  Sc  O.  R.  Co.  «.  Scwindline,  8  Am.  & 
Eng.  R.  R.  Cas.  544. 

One  who  takes  shelter  from  a  storm  in  the  station-house  with  the  knowl- 
edge and  tacit  permission  of  the  employees  of  the  company  cannot  recover. 
Pittsburg,  Ft.  W.  &  C.  R.  Co.  v,  Bingham,  29  Ohio  St.  364.  See  also 
Leary  v.  Cleveland,  C.  C.  &  I.  R.  Co.,  3  Am.  &  Eng.  R.  R.  Cas.  498. 
A  passenger  who  comes  into  the  station  an  unreasonable  time  before  the 
train  on  which  he  intends  to  take  passage  departs,  stands  in  no  better  posi- 
tion. Harris  v,  Stevens,  81  Vt.  79.  See  Tebbutt  v.  Bristol  &  Exeter  R.  Co., 
L.  R.  6  Q.  B.  78. 

The  mere  fact  that  a  passenger  has  gone  upon  the  wrong  platform  by  mistake 
will  not  exonerate  the  company  from  liability,  provided  the  platform  taken 
by  him  is  also  intended  for  passengers.  Dobiecki  v.  Sharp.  8  Am.  A  Eng. 
R.  R.  Cas.  485.  See  McDonald  and  wife  p.  Chicago,  etc.,  R.  Co.,  26  Iowa, 
124. 

Where  the  train  stopped  at  the  freight-depot  and  the  passengers  got  out 
under  instructions  of  the  employees  of  the  company,  supposing  it  was  the 
regular  passenger-depot,  an  averment  in  the  petition  .that  the  company 
were  guilty  of  neglect  of  duty  in  not  providing  *'  proper  lights  and  accommo- 
dations for  passengers  at  its  freiffht-depot**  at  the  time,  and  that  plaintifiTs 
fall  and  injuries  were  occasioned  by  that  neglect,  is  sufficient  on  general 
demurrer.  Stewart  «.  Int.  &  G.  W.  R.  Co.,  2  Am.  &  Eng.  R.  R.  Cas.  497. 
See  Bennett  r.  Louisville  &  Nash.  R.  Co..  1  Am.  &  Eng.  R.  R.  Cas.  71. 

As  to  Right  to  Eject  Passengers  from  Station  for  Improper  Conduct, 
see  Beeson  v.  Chicago,  etc.,  R  Co.,  13  Am.  &  Eng.  R.  R.  Cas.  45  and  note^ 


Walkeb 

V. 

Chicago,  Bock  Ibland  and  Pacific  B.  Co. 

(^Advance  Com,  Iowa.    June  18,  1887.) 

The  defendant  company  received  at  its  yards  at  Council  Bluffs  a  car  of 
giant-powder.  It  was  placed  upon  a  side-track  to  await  orders  as  to  its 
future  disposition,  and  while  there  took  fire  and  exploded,  whereby  the 
plaintiflTs  property  was  injured.  There  was  no  evidence  of  negligence  on 
the  part  of  defen<uint;  all  the  light  the  jury  had  upon  the  subject  was  that 
the  car  exploded,  and  the  plaintifTs  property  was  injured.  Heldf  that  the 
burden  was  on  the  plaintiff  to  show  that  the  place  where  the  car  was  stored 
was  an  improper  place,  and  that  there  was  no  evidence  of  negligence  to  go 
to  the  jury. 

Appeal  from  district  court,  Pottawattauiie  county. 
On  the  26th  day  of  September,  1881,  a  box  car  standing  on  a 
side-track  in  the  freight  yard  of  defendant  at  Council  BlnfiFs  took 
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£1*6,  and  exploded  with  bucIi  force  that  it  injured  certain  bnildinj^s 
of  the  plaintiff  situated  about  half  a  mile  away  from  where  the 
explosion  occurred.  This  action  was  brought  to  recover  damages 
for  the  injuries  to  said  building.  There  was  a  trial  by  jury,  and  a 
verdict  and  judgment  for  the  plaintiff.     Defendant  appeals. 

T.  S.  Wright  and  Wright,  Baldvnn  <&  Haldane  lor  appellant. 

J9.  G.  Bloomer  and  J.  H.  KeaUey  for  appellee. 

RoTHHOCK,  J. — The  car  in  guesfion  was  received  by  the  defend- 
ant from  a  connecting  road  at  Englewood,  Illinois.  It  was  a  through 
shipment  billed  to  some  point  west  of  Council  Bluffs.  It  was  re- 
Facts.  ceivcd  in  the  regular  courae  of  business,  and  transported 

to  Council  Bluffs,  and  tendered  to  the  Union  Pacific  R.  Co.,  to 
be  conveyed  to  its  destination.  The  last-named  company,  for  some 
reason,  refused  to  receive  the  car,  and  the  defendant  placed  it  upon 
a  side-track  in  its  own  yards  to  await  orders  from  the  east  as  to 
its  future  disposition.  After  remaining  on  the  side-track  about  24 
hours,  the  car  was  discovered  to  be  on  fire.  The  fire  appeared  to 
be  inside  the  car,  and  two  of  the  employees  of  the  defendant  at- 
tempted to  extinguish  the  lire  with  buckets  of  water.  'They  dis- 
covered that  the  car  was  loaded  with  dynamite  or  giant-powder, 
and  abandoned  further  efforts  to  save  it.  A  switcli-engine  was 
used  to  push  the  car  to  a  water-tank  which  was  near  by,  and  about 
the  time  it  was  placed  in  proper  position  at  the  tank  it  was  thought 
unsafe  to  remain  near  the  car,  and  it  was  abandoned,  and  in  a  few 
minutes  it  exploded.  « 

The  alleged  negligence  of  the  defendant  is  set  out  in  the  petition 
as  follows:  "That  on  or  about  tlie  said  day  defendant  received 
from  some  of  its  connecting  lines  a  freight  car  filled  with  dyna- 
mite, giant-powder,  or  some  other  highly-combustible  substance, 
so  known  to  be  to  defendant  at  the  time  the  same  was  received  bv 
defendant  at  its  said  yard,  and  that  said  car  was  unprotected  by 
any  sheet-iron,  or  any  tire-proof  walls  or  covering,  but  was  wholly 
exposed  to  tire  from  passing  engines  or  other  sources;  that,  while 
so  exposed  to  fire,  defendant  negligently  allowed  it  to  stand  in  the 
freight  yards  for  a  great  many  houre,  during  which  time  the  said 
car  took  fire  on  the  outside  from  a  passing  engine  or  some  other 
source,  which  fire  communicated  to  said  explosive  material,  where- 
by the  same,  on  said  day,  was  exploded,  destroying  many  other 
cars  of  defendant,  its  round-house  and  freight  depot,  and  the  con- 
cussion thereof  destroyed  a  large  quantity  of  the  glass  of  the  plain- 
tiff in  her  said  buildings  above  described,  and  otherwise  greatly 
injuring  and  rendering  insecure  said  buildings,  all  of  which  was 
the  necessary  and  natural  result  of  the  explosion,  and  of  the  said 
negligence  of  the  defendant,  whereby  plaintiff  has  been  damaged 
in  the  sum  of  six  hundred  ($600)  dollars,  for  which  judgment  is 
prayed." 
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The  evidence  eliows  quite  conclnsively  tliat  the  car  was  loaded 
with  giant-powder.  The  plaintrff's  counsel  in  their  argument  con- 
tend that  it  was  ordinary  gunpowder.  The  claim  is  not  only  not 
supported  by  the  evidence,  but  is  not  consistent  with  the  aver- 
ments of  the  petition  which  we  have  herein  set  out.  The  case  was 
tried  in  the  court  below  upon  the  theory  that  the  explosive  sub- 
stance was  giant  powder. 

The  freight  yard  is  composed  of  some  eight  or  ten  tracks,  and 
is  about  300  feet  wide,  and  a  mile  and  a  half  long.     The  car  in 

Iuestion  stood  on  the  outer  track  at  the  south  side  of  the  yard, 
'he  wind  blew  from  the  south  during  the  day  of  the  accident,  and 
there  is  no  evidence  that  fire  was  communicated  to  the  car  by  en- 
gines passing  on  other  tracks.  It  is  true,  the  charge  in  the  petition 
IS  that  the  car  took  fire  from  a  passing  engine,  or  some  other  source ; 
but  there  is  no  averment  and  no  evidence  that  the  passing  engines 
were  in  any  manner  defective  in  their  machinery  for  protection 
against  fire  escaping  therefrom.  The  sole  ground  of  complaint 
was  that  the  car  was  negligently  permitted  to  remain  in  an  im- 
proper place;  that  it  should  have  been  placed  at  some  point  where, 
if  an  explosion  occurred,  adjacent  property  would  not  be  injured. 
This  question  was  submitted  by  the  court  to  the  jury  in  the  fol- 
lowing instruction : 

'^  The  defendant  having  a  right  to  receive  this  car  and  its  con- 
tents for  transportation,  and  having  a  right  to  so  trans-  compakt 
port  them  over  its  line,  was  under  obligation,  when  the 
car  arrived  at  Council  Bluffs,  and  at  the  terminus  of 
its  line,  to  keep  the  Ciir  in  its  possession  until  it  could  be  forwarded 
towards  its  final  destination^  or  otherwise  disposed  of,  as  the  owners 
of  the  property  might  direct.  If  the  car  was  destined  for  some 
point  further  west,  and  was  intended  to  be  forwarded  over  the 
Union  Pacific  Raijroad,  and.  the  company  operating  that  road  I'e- 
fused  to  receive  it  from  defendant,  the  defendant  could  not  aban- 
don it,  or  deliver  it  to  a  stranger,  but  was  bound  to  keep  it  as 
safely  and  carefully  as  conld  reasonably  be  done  until  arrangement 
was  made  for  forwarding  it,  or  until  the  owner  gave  some  direction 
regarding  the  disposition  of  it.  The  defendant  was  not  obliged  to 
unload  this  car,  and  place  its  contents  in  storage,  if  the  car  was  a 
reasonably  safe  place  to  keep  such  contents  while  it  would  have  to 
remain  here;  nor  was  it  unaer  obligation  to  provide  a  freight  yai-d 
outside  of  the  city,  or  at  any  other  particular  place  for  the  keeping 
of  cars  laden  as  this  one  was ;  but  it  was  under  this  and  no  greater 
obligation,  viz:  that  it  use  such  care  and  caution  as  reasonably 
prudent  persons  would  use,  under  like  circumstances,  to  place  said 
car  and  its  contents  where  it  would  not  be  exposed  to  unnecessary 
risk,  or  unnecessarily  endanger  surrounding  property.  And  the 
only  question  in  this  case,  so  far  as  the  liability  of  the  defendarit  is 
concerned,  is  whether  the  defendant  did  use  this  degree  of  earn. 
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If  it  did  nee  the  degree  of  care  above  indicated,  it  will  not  be  lia- 
ble. But  if  the  evidence  shows  that  defendant  did  not  use  such 
degree  of  care,  and  its  failure  to  so  do  caused  the  explosion  which 
occurred,  the  defendant  will  be  liable  for  the  injurj,  if  any,  caused 
to  the  property  of  others  thereby." 

*  We  tlmik  there  was  no  evidence  in  the  case  which  authorized 
the  jury  to  determine  whether  the  defendant  was  negligent  in  stor- 
ing the  Ciir  on  the  south  track  in  its  yard.  It  could  not  remove  it 
from  its  yard  and  leave  it  standing' on  its  main  track,  without  inter- 
fering with  the  passage  of  trains  over  its  road,  and  there  is  no 
evidence  tending  to  show  that  the  damage  to  property  would  have 
been  less  if  the  car  had  been  on  any  other  track  or  at  any  other 
place  in  the  yard. 

The  court  further  instructed  the  jury  as  follows :  "  The  defend- 
ant had  a  right  to  assume  that  the  contents  of  said  car  were  prop- 
erly packed  and  properly  protected  against  all  the  ordinary  dungei-s 
incident  to  transportation  of  cara  and  their  contents  over  railroad 
lines,  and  there  is  no  evidence  to  show  that  such  contents  were  not 
so  properly  packed  and  protected." 

The  evidence  shows  that  while  giant- powder  is  an  explosive  sub- 
stance of  immense  disruptive  power,  yet,  if  properly  packed,  the 
shipment  of  it  by  rail  is  not  attended  with  any  more  hazard  than 
the  transportation  of  ordinary  merchandise.  Now,  in  view  of  this 
evidence  and  of  the  instruction  by  the  court  to  the  jury,  there  was 
no  ground  for  imputing  negligence  to  the  defendant.  The  relation 
between  the  parties  to  the  action  is  not  such  that  the  law  presumes 
negligence  in  the  defendant  by  the  mere  fact  that  the  plaintiff's 
property  was  injured.  The  burden  was  on  the  plaintiff  to  show 
that  the  place  where  the  car  was  stored  was  an  improper  place.  * 
All  the  li^ht  the  jury  had  on  this  subject  was  that  tne  car  ex- 
ploded, and  the  plaintiff's  property  was  injured. 

Reversed. 

Liability  of  Carrier  for  Injuries  to  Adjacent  Property  caused  by  Explosion 
of  Nitro  glycerine.— The  case  of  Parrot  o.  Wells,  Fargo  &  Co.,  15  Wall.  524, 
while  not  exactly  in  point,  was  decided  upon  the  same  principle  as  the  prin- 
cipal case,  VIZ.,  that  a  person  engaged  in  aoing  a  lawful  act  is  not  responsible 
for  an  injury  which  may  happen  to  others  in  consequence  of  an  accident  net 
prodilced  by  want  of  ordinary  care  or  skill  on  his  part.  The  facts  in  this 
case,  familiarly  known  as  the  **Nitro-glycerine  Case,"  were  as  follows:  A 
firm  of  express  carriers  received  and  transported  from  New  York  to  San 
Francisco  a  package  of  nitro-glycerine,  a  substance  then  little  known,  in 
ignorance  of  the  name  and  character  of  its  contents,  and  without  negligence. 
The  package  having  leaked  on  the  voyage,  when  it  was  received  at  the  car- 
riers* warehouse  in  San  Francisco  an  agent  and  a  servant  of  theirs,  together 
with  a  representative  of  the  steamship  company  which  had  transported  it 
for  them,  proceeded  in  the  usual  manner,  ana  in  ignorance  of  the  character 
of  the  contents,  to  open  it  for  the  purpose  of  ascertaining  the  cause  of  the 
leakage.  While  they  were  doing  this  it  exploded,  killing  all  persons  pres- 
<2nt,  destroying  the  building  in  which  it  was,  and  greatly  damaging  other 


ESTABLISHMENT  OF  STATION.  177 

buildings.  It  was  hddy  that  the  carriers  were  not  liable  to  pay  damages  for 
the  property  thus  destroyed,  except  as  to  that  occupied  by  them  as  tenants 
under  a  lease,  as  to  which  they  admitted  a  liability  as  for  a  waste 
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V. 

Columbia  and  Geeenville  R.  Co. 

(Advance  Gate,  South  Carolina,     March  19,  1887.) 

General  Statutes  of  South  Carolina,  section  1457,  provides  that  the  railroad 
commission  of  that  State  may  sug^st  to  a  railroad  company  to  make  enlarge- 
ments and  improvements  in  stations  and  station-houses ;  and,  if  their  sug- 
gestions are  not  complied  with,  they  are  authorized  to  take  such  legal  pro- 
ceedings as  they  may  deem  expedient,  but  provides  no  fine  or  forfeiture  or 
mode  of  redress.  HM^  that  under  this  section  the  commissioners  cannot 
maintain  a  suit  to  compel  a  railroad  company  to  establish  and  maintain  a 
station-house,  under  the  charge  of  a  competent  agent,  at  a  certain  place  on 
its  road,  in  their  own  name;  the  defendant  company,  if  liable  at  all,  is  liable 
under  sec.  1539,  which  provides  that  where  no  penalty  has  been  provided 
for  a  violation  of  the  provisions  of  the  statute  the  penalty  shall  not  be  less 
than  $1000,  to  be  recovered  by  the  State  by  action  in  any  circuit  court,  to  be 
brought  by  the  attorney-general  upon  the  request  of  the  commissioners. 

Appeal  from  circuit  court,  Richland  county. 
Ch,  Richardson  Miles  for  appellants. 
John  C,  HaskM  for  respondent. 

McIvEB,  J. — It  appears  that  the  plaintiffs  in  their  capacity  as 
railroad  commissioners,  upon  the  complaint  of  sundry  persons  re- 
siding near  a  point  designated  as  Shelton  on  the  line  of  the  Spar- 
tanburg, Union  &  Columbia  Railroad,  of  insufficient  depot  accom- 
modations at  that  point,  and  after  investigation  of  the  facts. 
same,  communicated  to  the  defendant  company,  operating  as  lessee 
the  Spartanburg,  Union  &  Columbia  Railroad,  their  conclusion  in 
writing  as  follows:  '•  After  a  careful  consideration  of  the  informa- 
tion in  their  possession,  the  board  decides  that  the  box  car  and 
shed  there  in  use  are  insufficient  for  the  business  of  that  place,  and, 
in  the  judgment  of  the  railroad  commissioners,  it  is  reasonable  and 
expedient,  in  order  to  promote  the  securitj^  convenience,  and  ac- 
commodation of  the  public,  that  a  depot  building  or  station-house 
and  passenger-rooms,  suitable  for  the  business  and  travel  there, 
should  be  erected  and  placed  under  a  competent  agent.  These 
improvements  and  changes  the  commissioners  adjudge  to  be  proper, 
whereof  your  company  is  hereby  given  information,  in  writing,  as 
required  by  section  1457,  General  Statutes."  The  defendant  com- 
80  Am.  &  Eng.  R.  Cas.  -13 


178    BONHAM  et  (d.  V.  COLUMBIA  AND  GREENVILLE  K.  CO. 

pany  having  failed,  for  more  than  60  days,  to  comply  with  these 
sucj^gestions  of  the  raih*oad  commissionerB,  the  matter  was  by  them 
referred  to  the  attorney-general  ^^  for  the  institution  of  such  legal 
proceedings  as  may  be  necessary  to  secure  to  the  petitioners  tlie 
improvements  and  changes  which  the  commission  had  adjudged  to 
be  proper."  Accordingly  the  complaint  in  this  case,  whicTi  sets 
forth  fully  and  clearly  the  facts,  together  with  the  sections  of  the 
General  Statutes  relied  upon,  was  filed  by  the  attorney-general,  in 
which  judgment  is  demanded  that  the  ^^  decision  and  judgment" 
of  the  railroad  commissioner  shall  be  enforced  and  carried  into 
effect  by  the  order  and  decree  of  the  court,  and  for  such  other  and 
further  relief  as  the  nature  of  the  case  may  require. 

The  circuit  judge  held  that  section  1457  of  tlie  General  Statutes 
conferred  no  power  upon  the  railroad  commissioners  to  compel  u 
railroad  company  to  build  depots,  or  to  restrain  it  from  converting 
a  regular  station  into  a  "flag-station."  It  simply  provides  that  the 
commission  may  suggest  to  a  railroad  company  to  make  enlarge- 
ments and  improvements  in  stations  and  station-houses;  and,  if 
their  suggestions  are  not  complied  with,  they  are  authorized  to 
take  such  legal  proceedings  as  they  may  deem  expedient ;  but,  as 
it  provides  for  no  fine  or  forfeiture,  no  mode  of  proceeding,  and 
no  mode  of  redress,  the  court  is  powerless  to  enforce  their  sugges- 
tions until  the  legislature  shall  prescribe  some  appropriate  mode  of 
legally  enforcing  such  suggestions.  He  thereiore  rendered  judg- 
ment dismissing  the  complaint. 

From  this  judgment  an  appeal  was  taken  upon  the  several 
grounds  set  out  in  the  record.  Under  the  view  which  we  take  of 
this  case,  it  will  be  not  only  unnecessary,  but  perhaps  improper, 
for  us  to  consider  the  questions  mainly  argued  at  the  bar,  for  the 
reason  that  the  proper  parties  for  the  adjudication  of  such  ques- 
tions are  not  now  before  the  court,  and  in  no  view  of  the  case  can 
this  action  be  maintained  by  the  present  plaintiffs. 

It  is  conceded  that  the  action  is  based  upon  section  1457  of  the 
General  Statutes,  which  i*eads  as  follows :  "  Whenever,  in  the  judg- 
ment of  the  railroad  commissioners,  it  shall  appear  that  repaii-s  are 
necessary  upon  any  such  railroad,  or  that  any  addition  to 
UNDKE  wHoifo  tlic  rollHig-stock,  or  any  enlargement  of  or  improve- 
ment in  the  stations  or  station-houses,  or  any  modifica- 
tion in  the  rates  of  fare  for  transporting  freight  or  passengers, 
or  any  change  in  the  mode  of  operating  the  road  and  conduct- 
ing its  business,  is  reasonable  and  expedient  in  order  to  pro- 
mote the  security,  convenience,  and  accommodation  of  the  public, 
they  shall  give  information  in  writing  to  the  corporation  of  the 
improvements  and  changes  which  they  adjudge  to  be  proper ;  and, 
if  the  said  company  shall  fail,  within  60  days,  to  adopt  the  sugges- 
tions of  said  commissioners,  they  shall  take  such  legal  proceedings 
as  they  may  deem  expedient,  and  shall  have  authority  to  call  upon 
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the  attorney-general  to  institute  and  condact  such  proceedings." 
Now,  whether  this  section  confers  upon  the  i*ailroad  cominissionei*s 
the  power  to  require  a  railroad  company  to  establish  and  maintain 
stations  wherever  they  may  see  iit,  and  to  employ  competent  agents 
to  manage  the  same,  or  whether  they  can  restrain  a  company  from 
discontinuing  a  station  or  from  converting  a  regular  station  into  a 
flag-station,  are  all  questions  which  we  do  not  propose  now  to  con- 
sider.    For  even  assuming,  for  the  purposes  of  this  case  only,  that 
the  railroad  commissioners  have  all  this  powei*  to  the  fullest  extent 
claimed,  yet  we  do  not  think  the  present  action  can  be  maintained 
by  them.     It  is  clear  that  no  penalties  are  provided  in  section  1457 
for  a  violation  of  any  of  its  provisions,  nor  is  there  any  specific 
mode  of  enforcing  them  prescribed  therein.     From  this  it  is  argued, 
with  much  force,  by  the  attorney-general  that  the  court,  under  its 
general  equity  powera,  may  enforce  compliance  with  the  provisions 
of  the  section  by  mandatory  injunction  or  other  appropriate  rem- 
edy, upon  the  ground  that  there  is  no  plain  and  adequate  remedy 
at  law.     Without  undertaking  now  tooetermine  whether  this  posi- 
tion can  be  sustained,  it  seems  to  us  that  the  ground  upon  wliich 
it  rests,  to  wit,  that  there  is  no  plain  and  adequate  remedy  at  law, 
18  without  proper  foundation  to  support  it.     While  it  is  true  that 
there  is   no  specific   penalty,  and   no  particular  mode   of   pro- 
ceeding prescribed  for  the  violation  of  its  provisions,  or  for  car- 
rying the  same  into  effect  in  that  section,  yet  we  do  find  in  section 
1539  of  the  same  chapter  of  the  Genei'al  Statutes  that  this  omission 
has  been  supplied.     So  much  of  the  last-named  section  (1539)  as 
amended  by  the  act  of  the  twenty-first  December,  1882  (18  St.  18), 
as  relates  to  this  matter,  reads  as  follows  :  ''  Each  and  every  act, 
matter,  or  thing  in  this  act  declared  to  be  unlawful  is  hereb}'  pro- 
hibited ;  and  in  case  any  person  or  pereons,  as  defined  in  this  act 
(and  as  so  defined  expressly  embracing  corporations),  engaged  as 
aforesaid,  .  .  .  shall  omit  to  do  any  act,  matter,  or  thing  in   this 
act  required  to  be  done,  or  shall  be  guilty  of  any  violation  of  the 
provisions  of  this  act,  such  person  or  persons  shall,  where  no  spe- 
cific penalty  is  hereinbefore  already  provided  for  such  violation, 
.  .  .  for  each  offence  forfeit  and  pay  a  penalty  of  not  less  than  one 
thousand  dollare,  to  be  recovered  by  the  State  by  action  in  an}-  cir- 
cuit court  aforesaid,  to  be  brought  by  the  attorney-general   upon 
the  request  of  the  railroad  commissionei's."     It  is  quite  certain 
that  the  railroad  commissioners  have  no  powers  except  such  as  have 
been  conferred  upon  them  by  statute  ;  and  assuming,  as  we  have 
done,  without  however  deciding  the  point,  that  section  1457  of  the 
General  Statutes  does  confer  upon  those  ofiicers  the  power  to 
repnire  a  railroad  company  to  establish  and  maintain  a  station- 
house  to  be  placed  under  a  competent  agent,  it  would  seem  to  fol- 
low that  a  refusal  to  comply  with  such   requirement  would  be  a 
violation  of  the  terms  of  tlie  act.     It  would  be  an  uniission  to  do 
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an  act  required  by  the  act  to  be  done ;  for  it  is  obvious  that 
the  whole  legal  force  of  tlie  requirement  is  derived  from  the 
terms  of  the  statute,  and  not  from  the  mere  will  of  tlie  railroad 
commissioners.  But  for  the  provisions  of  the  statute  the  I'equire- 
nient  would  be  hrutum  fvlinen^  and  a  refusal  to  comply  would  be 
no  violation  of  the  law.  Hence,  if  the  statute  does  authorize  the 
railroad  commissioners  to  make  such  requirement,  it  follows  neces- 
sarily that  a  refusal  to  comply  therewith  becomes  unlawful  because 
of  the  terms  of  the  statute,  and  is  a  *'  violation  of  the  provisions 
of  this  act."  This  being  so,  inasmuch  as  section  1457  provides  for 
no  specific  penalty  for  the  violation  of  its  provisions,  the  very  case 
is  presentea  which  was  designed  to  be  covered  by  section  1539, — 
*•  where  no  specific  penalty  is  hereinbefore  already  provided  for 
such  violation."  Hence  it  follows  that  this  action  cannot  be  main- 
tained by  the  railroad  commissioners,  and  that  the  defendant  com- 
pany if  liable  at  all  to  the  penalty  imposed  by  section  1539,  it  can 
only  "  be  recovered  by  the  State,  by  action  in  any  circuit  court 
aforesaid,  to  be  brought  by  the  attorney-general  upon  the  request 
of  the  railroad  commissioners,"  as  provided  in  said  section. 

Upon  this  ground,  therefore,  without  considering  or  deciding 
the  point  upon  which  the  circuit  judge  rested  his  judgment,  we 
are  of  the  opinion  that  the  judgment  dismissing  the  complaint  was 
correct.  The  judgment  of  this  court  is  that  the  judgment  of  the 
circuit  court  be  affirmed. 

Simpson,  C.J.,  and  McGowan,  J.,  concur. 

Establishment  of  Stations  under  Judicial  Compulsion. — A  court  oi  equity 
i/vill  compel  a  railroad  company  to  construct  a  depot  and  give  other  railroad 
facilities  at  a  proper  and  necessary  place.  As  the  duty  to  establish  stations 
upon  a  public  railway  is  a  public  duty,  no  demand  for  the  placing  of  a  sta- 
tion need  be  made  by  the  State  before  bringing  suit  to  enforce  it.  Northern 
Pacific  R.  Co.  r.  Territory,  29  Am.  &  Eng.  R.  R.  Cas.  82;  citing  Railroad  Co. 
t?.  Portland  &  O.  C.  R.  Co.,  63  Me.  280;  State  i?.  Republican  Val.  R.  Co.,  17 
Neb.  647;  State  r.  Hartford  &  N.  H.  R.  Co.,  29  Conn.  538;  High  on  Extr. 
Rem.  203,  225,  390;  Ruggles  v.  Illinois,  108  U.  S.  526;  Field  on  Corp.  585; 
Moses  on  Mand.  155-169;  Ang.  &  A.  on  Corp.  715;  Board  of  Commissioners 
Knox  Co.  V.  Aspinwall,  24  How.  876.  It  would  appear  to  be  equally  wel' 
settled  that  in  the  absence  of  express  statutory  remedies  a  mandamus  will 
issue  to  compel  the  erection  and  maintenance  of  stations  in  proper  cases; 
State  ex  rd,  Mattoon  ©.  Republican  Val.  R.  Co.,  17  Neb.  646;  s.  b .,  22  Am.  & 
Eng.  R.  R.  Cas.  500;  see  also  State  «.  Neb.  Telephone  Cc,  22  N.  W.  Rep. 
237.  Where,  however,  as  in  the  main  case,  a  statutory  remedy  is  given  expressly 
or  by  implication,  that  remedy  must  be  pursued.  Thus  under  the  Nebraska 
statute  of  June  6,  1885.  which  creates  a  railway  commission  with  general 
powers  of  supervision,  and  requires  them  among  other  things,  upon  proper 
complaint  being  filed,  to  investigate  the  necessity  for  an  addition  or  change 
of  station-houses  or  station,  a  party  wLo  requires  the  change,  addition,  or  erec- 
tion of  a  station  must  secure  the  action  of  the  commission  before  the  court 
will  grant  a  mandamu»  to  eumpel  its  location.  State  ex  rd,  Moore  t,  Chicago, 
M.  &  St.  O.  R.  Cc.,  l57  N.  W.  Rep.  434.  For  a  full  discussion  of  the  whole 
subject  see  hute  to  State  ex  rd,  Mattoon  t?.  Republican  Val.  R.  Co.,  22  Am.  & 
Eug.  R.  R.  Cas.  506. 
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Mangum. 

{Advance  Coie,  Texas.     May  27,  1887.) 

The  defendant  railroad  company  leased  to  G.  a  plot  of  ground  near  one 
of  its  stations,  upon  which  he  erected  and  maintained  a  hotel  and  restaurant. 
Owin^  to  a  defective  doorstep  placed  at  the  entrance  to  such  house,  the 
plaintiff  received  severe  injuries  for  which  he  brings  suit.  Heldy  that  in  the 
absence  of  evidence  that  the  hotel  was  managed  or  controlled  by  the  com- 
pany, the  mere  fact  that  it  owned  the  ground  upon  which  it  was  erected, 
and  that  the  company^s  interests  were  subserved  by  having  such  eating-house 
near  its  depot,  imposed  no  duty  on  the  company  to  keep  it  in  repair,  and  it 
could  not  be  held  liable  for  the  injury. 

Rev.  St.  Tex.  art.  1198,  subd.  4,  providing  that,  **when  there  are  two  or 
more  defendants  residing  in  different  counties,  suit  may  be  brought  in  any 
county  where  any  one  of  the  defendants  resides,'*  means,  simply,  that  if  one 
who  is  a  proper  or  necessary  party  defendant  resides  in  the  county  in  which 
suit  is  brought,  then  other  defendants  who  reside  in  other  counties  may  be 
joined  with  him.  Under  this  provision,  a  defendant  residing  in  another 
county  is  entitled,  under  plea  in  abatement,  to  an  instruction  presenting  the 
question  of  the  liability  of  the  defendant  residing  in  the  county  where  action 
is  brought. 

Appeal  from  Tarrant  county. 

W.  II,  Pope  and  Davis^  BeaJl  d&  Rogers  for  appellants. 
Furraan  on  Stedman  and  Sihie  ife  Stine  for  appellee. 

Stayton,  J. — This  action  was  brought  by  the  appellee  to  recover 
from  the  railway  company,  and  its  co-defendant,  Ginocchio,  on  ac- 
count of  an  injury  alleged  to  have  been  received  by  him  by  reason 
of  a  defective  doorstep  which  was  placed  at  the  entrance  of  ah 
eating-honse   owned   and   kept   by   Ginocchio.      The  facto. 

house  in  which  Ginocchio  was  keeping  a  hotel  or  restaurant  was 
on  ground  leased  to  him  by  the  railway  company  for  the  period 
of  20  years,  with  a  view  to  have  thereon  a  house  erected  lor  the 
accommodation  of  the  travelling  public;  and  the  house  was  erected 
by  Ginocchio  under  plans  furnished  by  the  company,  which  are 
not  claimed  to  have  been  in  any  way  defective.  The  house  be- 
longed to  Ginocchio,  who  erected  it  at  his  own  expense.  The 
lease  contained  provisions  which  gave  the  company  the  ri^ht  to 
nrchasc  the  house,  and  terminate  the  lease,  if  Ginocchio  failed  to 
eep  a  first-class  establishment  of  the  kind  contemplated.  The 
lana  leased  was  contiguous  to  the  platform  of  the  railway  company, 
and  only  38  feet  distant  from  its  track.     In  front  of  the  house  of 
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Ginocchio  was  a  small  platform  erected  by  him,  which  connected 
with  the  platform  erected  by  the  company.  It  becoming  neces- 
Bary  to  elevate  the  house  erected  by  Ginocchio,  this  was  done ;  and, 
to  famish  a  step  from  the  platform  erected  by  Ginocchio  to  the 
house,  he  caused  a  piece  oi  timber  about  10  by  12  inches  thick, 
and  extending  in  front  of  several  dooi*s,  to  be  placed  on  the  plat- 
form erected  l)y  himself.  It  is  claimed  that  this  was  placed  so  far 
from  the  house  as  to  leave  a  space  between  it  and  the  house  so 
wide  that  the  plaintiff's  foot,  in  leaving  the  house,  came  between 
the  step  and  the  house,  and  that  thus  liis  leg  was  broken.  It  is 
not  averred  that  any  part  of  the  platform  erected  by  the  company 
was  defective,  nor  that  the  platform  erected  by  Ginocchio  was  de- 
fective otherwise  than  as  the  step  may  be  considered  a  part  of  the 
platform,  nor  that  the  injury  resulted  from  any  other  cause  than 
the  defective  step  and  the  want  of  proper  lights.  The  petition 
contains  many  general  averments  of  negligence  on  the  part  of  the 
railway  company,  without  specification  of  the  facts  which  constitute 
such  negligence  further  than  that  the  railway  platform  was  not  well 
lighted ;  but  the  inference  is  sought  to  be  drawn  from  the  terms 
ot  the  lease  that  it  was  the  duty  of  the  company  to  cause  the  leased 
premises  to  be  kept  in  safe  condition. 

The  plaintiff  had  come  to  the  company's  depot,  in  the  night,  to 
take  passage  on  the  expected  train,  and,  while  waiting,  entered  the 
restaurant.  It  is  further  alleged  that  it  was  necessary  for  persons 
coming  to  take  the  train  to  use  the  platform  erected  by  Ginocchio 
as  well  as  that  erected  by  the  company,  but  there  is  no  evidence 
that  til  is  was  so. 

It  is  alleged  that,  after  the  lease  was  made,  Ginocchio,  in  accord- 
ance with  specifications  furnished  by  the  company,  built  a  good 
and  substantial  house,  in  which  he  kept  a  first-class  hotel  and  res- 
taurant, which  was  intended  by  the  company,  and  was  used  by 
Ginocchio,  "as  an  accommodation  and  convenience  to  the  travel- 
ling public,  and  especially  to  the  passengers  of  said  company  who 
were  soon  to  take  passage  on,  or  had  just  departed  from,  the  trains 
of  said  company  at  said  city  of  Fort  Worth ;  that  the  travelling 
public,  and  particularly  the  passengers  of  said  company,  commonly 
and  frequently  resorted  to  said  restaurant,  eating-house,  and  hotel 
at  and  before  and  subsequent  to  said  December  5, 1883,  which  fact 
was  well  known  to  said  Ginocchio  and  to  said  company,  its  agents 
and  servants;  that  the  object  and  design  of  said  railway  company 
in  leasing  said  land  to  said  Ginocchio,  to  have  said  building  erected 
thereon  as  aforesaid,  was  to  make  the  use  of  said  building  for  the 
purposes  mentioned  a  valuable  auxiliary  to  its  business  as  a  com- 
mon carrier  of  freights  and  passengers,  and  the  purpose  of  said 
Ginocchio  was  his  private  gain ;  and  by  the  use  of  said  building 
for  the  purposes  mentioned  the  object  of  both  parties  has  been 
effected."      Ginocchio  was  alleged  to  be  a  resident  of  Harrison 
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county,  Texas,  and  the  railway  company  to  have  its  road  and  an 
.  agency  in  Tarrant  county.  Ginocchio  tiled  a  sworn  plea  in  abate- 
ment,  in  which  he  set  up  the  continuous  residence  of  himself  in 
HaiTison  county ;  and,  turther,  that  the  railway  company  had  no 
interest  whatever  in  tlie  business  conducted  by  xiim  on  the  ground 
whicli  he  had  leased  from  it,  but  ^'  that  he  leased  the  ground  upon 
which  the  building  is  erected,  and  was  erected  at  the  time  plain- 
tiff claims  to  have  received  his  injuries,  in  which  said  building  said 
lunch-stand,  eating-house,  and  drinking-saloon  was  then  and  is  now 
kept,  from  the  said  railroad  company,  for  the  purpose  of  carrying 
on  said  business  for  his  own  benefit,  and  not  for  the  benefit  and 
profit  of  said  railway  company,  and  that  said  railway  company  has 
no  interest  in  or  concern  in  the  same,  except  to  collect  the  rent  for 
said  ground  as  aforesaid.^'  The  plea  was  sufficient  to  raise  the 
question  whetlier  the  plaintiff  sought  improperly  to  join  Ginoc- 
cliio  as  a  defendant  in  an  action  brought  in  a  county  other  than 
that  of  his  residence. 

This  is  not  an  action  founded  on  some  crime,  offence,  or  trespass 
committed  by  Ginocchio,  which  would  authorize  it  to  be  brought 
in  the  county  where  the  crime,  offence,  or  trespass  was 
committed,  under  the  eighth  subdivision  of  article  Tcn^-^ito- 
1198  of  the  Revised  Statutes.  The  fourth  subdivision  SSSSBSoiS?" 
of  that  article  provides  that,  "  when  there  are  two  or 
more  defendants  residing  in  different  counties,  suit  may  be 
brought  in  any  county  where  any  one  of  the  defendants  resides." 
This,  however,  does  not  mean  that  an  inhabitant  of  this  State  may 
be  sued  in  a  county  other  than  that  of  his  residence  whenever  a 
plaintiff,  without  sufficient  ground,  may  join  with  him  as  a  defend- 
ant some  person  who  may  be  a  resident  of  the  county  in  which  the 
action  is  brought.  It  means,  simply,  that  if  one  who  is  a  proper 
or  necessary  party  defendant  resiaes  in  the  county  in  which  the 
action  is  brought,  that  then  other  defendants  may  be  joined  with 
him  who  reside  in  other  counties.  It  is  verv  generally  held  that  a 
corporation  is  an  inhabitant  of  the  State  under  whose  law  it  is  in- 
corporated, and  that  it  has  a  residence  wherever  it  conducts  its  or- 
dinary business.  Railway  Co.  v.  Letson,  2  How.  497;  Conroe  v. 
Insurance  Co.,  10  How.  Pr.  403  ;  Baldwin  v.  Railroad  Co.,  5  Iowa, 
519;  Richardson  v.  Railroad  Co.,  8  Iowa,  263;  Pond  v.  Railroad 
Co.,  17  How.  Pr.  544;  Belden  v.  Railroad  Co.,  15  How.  Pr.  18; 
Glaize  V.  Railroad  Co.,  1  Strob.  72.  If,  however,  the  statute  which 
provides  that  "  the  public  office  of  a  railroad  corporation  shall  be 
considered  the  domicile  of  such  corporation"  were  held  to  fix  the 
residence  of  such  a  corporation,  under  the  laws  regulating  venue 
to  which  we  have  referred,  then,  as  the  plea  does  not  negative  the 
fact  that  the  public  office  of  the  railway  company  was  in  Tarrant 
county,  for  the  purposes  of  the  plea,  it  would  have  to  be  presumed 
that  this  was  the  residence  of  the  corporation.     Conceding,  for  tho 
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purposes  of  tins  case,  that  the  residence  of  the  railway  company 
was  in  Tarrant  county,  then,  if  there  was  no  common  obligation 
resting  on  it  and  Ginocchio  to  keep  in  proper  condition,  and  well 
lighted,  the  entrance  into  the  restaurant,  the  latter  should  not  have 
been  made  a  party  defendant  to  an  action  brought  in  a  county 
other  than  that  of  his  residence.  A  charge  was  asked  by  Ginoc- 
chio which  would  have  presented  this  question,  but  the  court  i*e- 
fused  to  give  it,  and  this  was  error  which  will  require  a  revei'sal 
of  the  judgment,  unless  the  charge  given  by  the  court  sufficiently 
presented  the  same  question. 

There  was  some  evidence  tending  to  show  that  tho  improve- 
ments erected  by  Ginocchio  extended  a  few  inches  fur- 
uabilitt  for  ther  towards  the  railway  track  than,  under  lease,  they 
PLATFORM.  ought  to;  but  it  must  be  held  that  the  railway  com- 
pany conceded  that  the  lease  covered  all  the  ground 
which  Ginocchio  was  permitted  to  build  upon  and  exclusiveh* 
occupy.  There  is  also  evidence  tending  to  show  that,  at  times, 
freight  maj'  have  been  temporarily  placed  on  the  platform  erected 
by  Ginocchio,  but  there  is  no  evidence  to  show  that  the  railway 
compan}'  controlled,  or  had  the  right  to  control,  the  place  at  which 
the  injury  occurred. 

The  only  instruction  bearing  on  the  question  of  common  liability 
which  the  court  gave  was  as  follows  :  "  You  are  further  instructed 
that  if  you  believe  from  the  evidence  that  the  defendant  Ginocchio 
erected  said  house  under  said  lease,  and  that,  at  the  time  of  the 
alleged  injury,  the  same  was  being  used  as  an  eating-house  for  the 
accommodation  of  the  employees  of  the  defendant  railroad,  or  for 
pei*8ons  travelling  over  this  said  road,  that  it  then  became  the  duty 
of  the  defendant  the  Texas  &  Pacific  R.  Co.  to  keep  in  safe  con- 
dition all  portions  of  their  platform  leading  to  or  lying  between 
their  road  and  the  leased  premiss,  and  to  keep  the  same  sufficiently 
lighted  to  enable  pereons  to  pass  safely ;  and  if  you  believe  from 
the  [evidence]  that  the  said  Ginocchio,  his  agents  or  employees, 
negligently  or  unskilfully  placed  said  piece  of  timber  on  the  plat- 
form used  or  controlled  by  the  Texas  &  Pacific  R.  Co.,  and  that 
the  said  company  permitted  the  said  Ginocchio  to  so  place  the  same 
on  any  part  of  the  platform  owned  or  controlled  by  said  Texas  <fe 
Pacific  R.  Co.,  and  that,  by  reason  of  said  piece  of  timber  being 
carelessly  and  unskilfully  placed,  the  plaintiflF,  without  any  fault 
or  carelessness  on  his  part,  was  injured,  then  you  should  find  for 
the  plaintiff  against  both  said  defendants." 

This  charge  did  not  correctly  present  the  question  which  defend- 
ant Ginocchio,  under  his  plea,  was  entitled  to  have  passed  upon  ; 
and,  besides,  was  in  some  respects  erroneous  and  misleading.  It 
assumes  if  the  house  of  Ginocchio  was  used  as  an  eating-house  by 
the  travelling  public  and  employees  of  the  company,  that  it  was  its 
duty  to  keep  in  good  repair  and  well  lighted  the  passageway  be- 
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tween  its  road  and  the  leased  premiees,  and  so,  notwithstanding  a 
part  of  the  way  may  have  been  nnder  the  exchisive  control  of 
Ginocchio  nnder  the  lease.  The  fact  that  Ginocchio  leased  the 
gronnd  from  the  railway  company,  and  that  the  buildings  erected 
by  him  on  it  were  nsed  as  an  eating-honse,  at  which,  on  account  of 
its  nearness  to  the  railway  depot,  travellers  and  its  employees  fre- 
quently took  their  meals,  did  not  impose  upon  the  railway  company 
any  dnty  to  keep  in  repair  or  well  lighted  the  passageway  to  the 
liouse,  any  more  than  would  such  duty  have  been  imposed  had  the 
house  been  erected  on  ground  owned  by  Ginocchio.  Those  who 
entered  the  eating-house  did  so  under  the  implied  invitation  given 
them  by  its  keeper  and  owner,  and  not  upon  any  invitation  ex- 
tended to  them  by  the  railway  company  ;  and  in  such  case  the  ten- 
ant, and  not  the  landlord,  would  be  liable  for  any  injury  resulting 
from  defects  in  the  rented  premises.  Shear.  &  li.  Neg.  503 ; 
Thomp.  Neg.  317  ;  Marshall  v.  Heard,  59  Tex,  267.  There  was 
nothing^  in  the  contract  to  lease  which  could  change  this  general 
rule.  There  is  no  evidence  that  any  part  of  the  platform  which  it 
was  the  dut}'  of  the  railway  to  keep  in  repair  was  not  in  good 
condition,  or  that  the  injury  resulted  from  any  defect  in  a  platform. 
Nor  is  it  shown  that  the  injury  resulted  from  the  want  of  any  light 
wliich  it  was  the  duty  of  the  company  to  keep. 

The  platform  erected  by  Ginocchio  on  which  the  step  alleged  to 
have  been  defective  was  placed  was,  in  a  restricted  sense,  owned, 
as  was  the  land  on  which  it  was  placed,  by  the  company ;  but  this 
would  not  render  the  landlord  liable  for  injuries  resulting  from 
defects  in  it,  or  in  the  step  placed  on  it  by  the  lessee  during  the 
lease.  The  charge,  however,  informed  the  jury  that  the  company 
would  be  liable  if  it  permitted  the  lessee  to  negligently  or  unskil- 
fully place  the  step  on  any  part  of  the  platform  owned  or  con- 
trolled by  it. 

There  is  no  evidence  that  the  company  controlled,  or  had  the 
right  to  control  the  place  where  the  step  was,  so  long  as  the  lease 
continued.  If  the  charge  given  by  the  court  had  correctly  pre- 
sented the  question  of  joint  liability,  the  failure  to  give  the  charge 
asked  by  the  lessee  would  be  unimportant,  the  jury  having  found 
such  liability  to  exist ;  but  this  finding  may  have  resulted  from  the 
erroneous  and  misleading  charge  given.  The  first  part  of  the 
charge  of  the  court,  which  had  reference  to  the  facts  which  w'ould 
relieve  the  company  from  liability,  was  in  the  main  correct,  but  it 
left  the  jury  to  determine  what  would  be  acts  of  negligence  oh  the 
part  of  the  company ;  and  from  subsequent  parts  of  the  charge, 
which  we  have  considered,  they  would  liavfe  been  justified  in  find- 
ing that  negligence  on  the  part  of  the  company  existed  where  facts 
to  justify  such  a  conclusion  did  not  exist.  The  charges  asked  by 
the  railway  company  would  have  presented  the  law,  applicable  to 
the  case  made  by  the  evidence,  clearly  ;  and  while  repetitions  con- 
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taiued  in  the  several  charges  asked  may  have  rendered  it  improper 
to  give  them  all,  some  of  the  distinct  charges  asked  should  have 
been  giv^n.  For  the  errors  noticed  the  judgment  of  the  district 
<;ourt  will  have  to  be  reversed,  and  it  becomes  unnecessary  to  con- 
sider ot])er  assignments  of  error. 

It  is  ordered  that  the  judgment  of  the  district  court  be  reversed 
and  the  cause  remanded. 

Analogous  Case. — For  injuries  occurringon  the  company's  premiBes,  over 
which  it  has  no  control,  it  is  not  liable.  Where,  however,  the  plaintiff  was 
at  the  defendant's  depot  for  the  purpose  of  taking  a  train,  and  was  injured 
in  attempting  to  descend  steps  which  were  built  and  solely  used  by  an  ex- 
press company,  but  which  were  on  the  defendant's  premises  and  under  its 
exclusive  control,  it  was  held  that  the  defendant  company  was  liable.  Beard 
if.  Conn.  &  Pass.  Riv.  R.  Co.,  48  Yt.  101. 
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New  York,  Chicago  and  St.  Louis  R.  Co. 

(Advance  Caie^  Indiana,    May  10,  1887.)* 

The  defendant  railroad  company  by  mesne  conveyances  became  the  owner 
of  the  Wabash  &  Erie  Canal,  originally  owned  by  the  State  of  Indiana,  but 
sold  under  foreclosure  to  satisfy  the  liens  of  the  State's  creditors,  and  there- 
by assumed  a  lease  originally  made  by  the  State  to  the  plaintiffs  grantors  of 
so  much  surplus  water  not  required  for  navigation,  to  be  taken  by  the  lessees 
from  the  canal,  as  should  be  adequate  to  propel  a  designated  amount  of 
machinery  in  the  lessee's  mills.  Before  the  defendant  acquired  its  title  the 
-canal  had  been  abandoned  for  purposes  of  navigation.  The  defendant  then 
proceeded  to  construct  its  railway  and  track  on  the  line  previously  occupied 
by  the  canal,  thereby  filling  up  the  channel  of  the  canal  and  causing  the 
water  to  be  obstructed  to  such  an  extent  as  practically  to  deprive  the  mill- 
owners  of  their  power.  In  an  action  by  the  mill-owners  to  recover  damages 
for  obstructing  the  flow  of  the  water  to  the  mill,  held,  that  the  effect  of 
the  covenant  for  quiet  enjoyment,  which  the  law  annexed  to  the  lease 
originally  executed  by  the  State  for  the  use  of  the  surplus  water,  was  that  so 
lon^  as  the  canal  was  used  for  purposes  of  navigation,  and  while  there  was, 
during  the  period  it  was  so  usea,  a  surplus  of  water  above  that  required  for 
navigation,  the  State  audits  grantees  agreed  that  they  would  do  no  such  acts 
as  would  interrupt  or  deprive  thQ  lessees  of  its  enjoyment.  So  long,  there- 
fore, as  the  owners  did  not  act  in  violation  of  this  covenant  they  cannot  be 
liable  for  a  breach  of  the  covenant  of  quiet  enjoyment,  and  there  being  no 
other  covenant  a  liability  can  arise  from  no  other  cause.  The  grantees  of 
the  State  were  under  no  obligation  to  keep  the  canal  in  such  a  condition  of 
repair  as  to  afford  water  for  the  mill.  The  lease  being  subordinate  to  the 
liens  of  the  State's  creditors,  the  lessees  were  bound  to  take  notice  of  the 
prior  rights  lawfully  acquired  at  the  time  they  took  their  leases,  and  those 
who  acquired  title  under  these  prior  rights  took  all  the  rights  of  the  State 
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with  the  same  obli^tions  as  it  owed  in  respect  to  outstanding  leases,  and 
they  had  the  same  right  the  State  had  to  abandon  the  work  or  to  devote  it 
to  any  other  public  use,  within  which  is  included  the  right  to  conduct  a 
railroad  track. 

Appeal  from  superior  court,  Allen  county. 
L  M,  Ninde  for  appellants. 
jB.  C.  Bell  for  appellee. 

Mitchell,  J. — Pliny  Hoagland  and  Christian  Tresselt  sued  the 
New  York,  Chicago  &  St.  Louis  11.  Co.  to  recover  damages  for 
obstructing  the  flow  of  water  to  their  mills.  The  facts  are  briefly 
as  follows:     On  the  29th   day  of  November,  1842,  facw. 

the  State  of  Indiana,  having  partially  completed  the  Wabash 
&  Erie  Canal,  made  a  lease  of  lots  24  and  25,  in  the  original  plat 
of  the  city  of  Fort  Wayne,  to  Allen  Hamilton  and  Jesse  L.  Wil- 
liams, and  in  the  same  instrument  granted  them  the  use  of  so  mucli 
of  the  surplus  water  of  the  Wabash  &  Erie  Canal,  not  required 
for  the  purposes  of  navigation,  as  would  be  sufficient  to  propel 
three  run  of  4^  feet  mill-stones,  for  a  terra  of  30  years.  The 
lease  contained  a  stipulation  that  it  might  be  renewed,  upon 
certain  terms,  for  an  additional  term  of  30  years.  The  lessees 
took  possession  under  the  flrst  lease,  and  erected  a  flouring- 
mill,  which,  with  the  appurtenances  and  other  improvements  made 
on  the  leased  preujises,  are  alleged  to  be  of  the  value  of  $40,000. 
Prior  to  the  expiration  of  the  ni*st  lease,  the  State  transferred  its 
interest  in  the  canal  and  appurtenances  to  a  corporation  created  by 
an  act  of  the  general  assembly,  known  as  the  "  Board  of  Trustees 
of  the  Wabash  &  Erie  Canal."  Pursuant  to  the  provisions  con- 
tiined  in  the  original  lease,  the  board  of  trustees,  on  the  8th 
day  of  May,  1872,  granted  a  new  lease  of  substantially  the  same 
rights  for  the  additional  term  of  30  years.  Hoagland  and  Tresselt 
are  the  owners  of  this  last  lease  by  assignment.  Neither  of  the 
leases  contained  any  covenant  to  repair,  nor  was  there  any  cove- 
nant for  quiet  enjoyment,  or  for  a  continuation  of  the  right  to  use 
the  surplus  water  from  the  canal,  except  such  as  would  be  implied 
by  law.  The  right  of  the  lessees  to  use  water  from  the  canal  was 
made  expressly  subject  to  the  right  of  the  lessors  to  draw  off  the 
water,  either  wholly  or  partially,  for  the  purpose  of  preventing  or 
repairing  breaks,  or  removing  obstructions  from  the  canal.  It  was 
also  stipulated  that  if  the  water  should  be  drawn  off  for  any  of  the 
purposes  above  named,  or  if  the  supply  became  inadequate,  and 
the  lessees  should  be  wholly  or  partially  deprived  of  water,  a  cor- 
responding reduction  should  be  made  in  the  rent.  Under  these 
leases  the  original  lessees  and  their  assigns  continued  to  draw  and 
use  the  surplus  water  from  the  canal  until  about  the  year  1882, 
when  it  is  alleged  the  New  York,  Chicago  &  St.  Louis  R.  Co., 
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having,  so  far  as  it  appears,  lawfully  acquired  the  equitable  title 
to  the  canal  and  its  appurtenances  at  the  point  where  it  traverses 
the  city  of  Fort  Wayne,  and  for  some  distance  beyond,  proceeded 
to  construct  its  roadway  and  track  on  the  line  previously  occupied 
by  the  canal ;  thereby  filling  up  the  channel  of  the  canal,  and 
causing  the  water  to  be  obstructed  to  such  an  extent  as  practically 
to  deprive  the  mill-owners  of  their  power. 

The  railway  company  acquired  its  right  to  the  canal  in  the  man- 
ner following :  The  State  having  become  largely  indebted  through 
the  construction  of  a  system  of  public  improvements  which  it  had 
undertaken,  transferred  its  interest  in  the  canal  to  the  Board  of 
Trustees  of  the  Wabash  &  Erie  Canal  on  the  30th  day  of  July, 
1847.  The  board  of  trustees  took  the  property  in  trust  for  the 
payment,  out  of  the  revenues  to  be  derived  from  its  operation,  of 
certain  bopds  and  interest  coupons  which  were  accepted  by  credi- 
tor of  the  State  in  lieu  of  obligations  previously  owing  to  them 
by  the  latter.  The  revenues  proved  insufficient  to  meet  the 
maturing  obligations  thus  accepted,  and  the  lien  of  the  bondholders, 
which  antedated  the  leases  under  which  the  mill-owners'  rights 
accrued,  was  foreclosed.  The  canal  and  its  appurtenances  were 
sold  under  a  decree  of  foreclosure.  The  railroad  company  ac- 
quired its  right  through  mesne  conve3^ances  under  this  decree,  the 
title  having  been  conveyed  to  one  Howard  for  its  use.  Prior  to  the 
acquisition  of  the  title  by  or  for  the  use  of  the  railroad  company, 
the  canal  had  become  dilapidated,  and  had  fallen  into  disuse  and 
decay,  and  liad  long  before  that  been  abandoned  as  a  highway  of 
cotnmerce,  or  for  any  public  or  commercial  purpose.  The  mill- 
owners  had,  however,  regularly  paid  to  the  successive  owners,  prior 
to  the  railway  company,  the  rents  stipulated  in  the  lease.  Upon 
the  foregoing  facts  the  question  arises  whether  or  not  the  railway 
company  is  liable  to  the  owners  of  the  mill  for  filling  up  the  canal, 
and  obstructing  the  flow  of  water  to  their  wheels. 

The  theory  upon  which  the  appellant's  case  proceeds  is  that 
although  the  State  and  its  grantees  may  not  have  incurred  an 
affirmative  obligation  to  keep  the  canal  in  repair,  or  to 
QumT^KHJo?  supply  the  lessees  with  water,  the  law,  nevertheless,  by 
-D!uiAaraI^^°  implication  annexed  to  the  lease  a  covenant  for  quiet 
enjoyment.  The  law  havingimported  such  a  covenant 
into  the  lease,  it  is  contended  that  the  entering  upon  and  filling  up 
the  bed  of  the  canal,  and  thus  cutting  oflf  the  flow  of  water  upon 
the  lessees'  wheels,  was  an  invasion  of  their  right,  and  a  disturb- 
ance of  their  possession  by  the  lessor,  and  hence  such  an  act  of 
aggression  and  wrong  as  renders  the  railway  company  liable  for 
the  resulting  injury  to  their  property.  That  a  covenant  for  quiet 
enjoyment,  and  that  the  landlord  agrees  to  do  no  such  acts  as  will 
destroy  the  beneficial  use  of  the  Teased  premises,  is  implied  in 
every  mutual  contract  for  leasing  land,  by  whatever  form  of  words 
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the  agreement  is  made,  is  now  too  well  settled  to  be  doubted  or 
shaken.  Avery  v.  Dougherty,  102  Ind.  443,  2  N.  E.  Rep.  128  ; 
Smith  V.  Dodds,  35  Ind.  482;  Wade  v.  Halligan,  16  111.  507; 
Streeter  v.  Streeter,  43  111.  155 ;  Mack  v.  Patehin,  42  N.  Y.  167; 
Maule  V.  Aslimead,  20  Pa.  St.  482 ;  Eldred  v.  Leahy,  31  Wis. 
546 ;  Woods  Landl.  &  Ten.  564. 
*  The  more  serious  question  usually  encountered  is  that  which  re- 
lates to  the  measure  of  the  lessee's  damages  when  snch  a  covenant 
is  broken.  Ordinarily,  if  the  landlord  takes  possession  or  obstructs 
the  tenant  in  the  enjoyment  of  any  material  part  of  the  demised 
premises,  without  the  latter^s  consent,  that  will  constitute  in  law  an 
eviction  of  the  tenant,  and  will  operate  to  release  him  from  any 
further  liability  to  pay  rent,  even  for  so  much  of  the  leasehold  as 
he  may  continue  to  occupy.  Mack  v.  Patehin,  supra  :  Bentley  v. 
Sill,  35  111.  414  ;  Smith  t?.  Stigleman,  58  111.  141.  The  measure, 
of  damages  for  the  breach  of  a  covenant  for  quiet  enjoyment  de- 
pends largely  upon  the  nature  of  the  estate  or  title  granted,  and 
the  character  of  the  landlord's  default.  The  covenant  alwavs  re- 
lates  to,  and  never  extends  beyond,  the  interest,  estate,  or  privilege 
granted.  It  is  restrained  and  limited  to  the  estate  demised. 
lluwle  Gov.  524.  The  legal  implication  of  the  covenant  is  that 
the  landlord  has  an  adequate  title  to  the  estate  created  by  the  lease- 
aud  that  he  will  permit  the  tenant  to  enjoy,  without  disturbance  or 
interruption,  the  interest,  title,  or  privilege  demised,  subject  to  all 
such  rights  as  are  expressly  or  by  necessary  implication  reserved  to 
the  lessor.  It  becomes  important,  therefore,  to  inquire  into  the  na- 
ture of  the  right  or  privilege  granted  to  the  lessees  by  the  lease 
\\\  question,  and  to  ascertain  the  rights  expressly  or  impliedly  re- 
served to  the  lessor. 

The  subject-matter  of  the  lease  was  so  much  of  the  surplus  water 
not  required  for  navigation,  to  be  taken  by  the  lessees  from  the 
Wabash  &  Erie  Canal,  as  should  be  adequate  to  propel  a  designated 
amount  of  machinery  in  their  mills.  The-  decisions  of 
this  and  other  courts  establish  beyond  question  that  the 
lessor,  by  the  terms  of  the  lease  in  question,  assumed 
no  obligation  to  maintain  the  canal  in  repair,  or  to  keep  it  in  such  a 
condition  as  that  a  surplus  of  water  above  that  needed  for  navi- 
gation should  be  available.  The  lease  imposed  no  obligation 
whatever  to  furnish  or  supply  the  lessees  with  water.  It 
did  nothing  more  than  confer  upon  them  the  privilege  of 
using  the  surplus  water  whenever  and  so  long  as  there  should 
be  a  surplus  above  that  employed  in  navigation.  Indeed,  it  is 
apparent  from  the  face  of  the  lease  that  both  parties  contem- 
plated that  the  supply  of  water  might  become  partially  or  wholly 
itiadcquate.  In  the  event  of  such  a  contingency,  the  lease  made 
)rovision  for  a  corresponding  reduction  or  suspension  of  rent. 
lOtli  parties  recognized  the  fact  that  the  canal  was  constructed  for 
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tlie  purposes  of  commerce.  It  was  bnilt  for  purposes  of  uaTigation 
and  intended  to  be  used  primarily  as  a  line  of  intercommunication. 
Neither  party,  at  the  time  of  the  lease,  apparently  contemplated 
the  abandonment  of  the  canal  for  the  purposes  for  which  it  was 
constracted.  Hence  no  provision  was  made  restricting  the  lessor 
from  using  all  the  water  lor  purposes  of  navigation,  nor  from  eiu 
tirely  abandoning  the  canal  at  pleasui*e,  or  requiring  that  it  should 
be  kept  in  repair.  The  character  of  the  work  was  such  that  the 
right  of  the  State,  and  its  grantees,  to  use  all  the  water,  or  to 
abandon  the  enterprise  entirely,  was  necessarily  incident  to  the  sit- 
uation. By  their  lease  the  lessees  simply' obtained  the  privilege  of 
using,  for  motive  power  at  their  mill-wheels,  so  much  of  the  sur- 
plus water  passing  through  the  canal  as  was  not  necessary  to  carry 
out  the  primary  purpose  lor  which  the  work  was  constructed.  The 
State  and  its  grantees,  who  succeeded  to  its  rights  and  liabilities, 
had  the  i-ight  to  resume  the  use  of  all  the  water,  or  to  abandon  the 
canal  entirely  at  pleasure.  Whether  they  exercised  the  right  of 
abandonment  or  resumption,  the  effect  upon  the  privilege  granted 
to  their  lessees  was  the  same.  In  neither  event  did  the  lessor  be- 
come liable  to  any  other  consequence  than  the  inability  to  collect 
rent  from  the  lessees.  Hubbard  v.  City  of  Toledo,  21  Ohio  St. 
379;  Fox  v,  Cincinnati,  104  U.  S,  783;  Slieets  v,  Selden,  7  Wall. 
416.  As  it  was  in  effect  said  by  the  court  in  Fisliback  v.  Woodruff, 
51  Ind.  102,  the  lessees  took  the  lease  subject  to  the  uses  of  the  canal, 
and  to  all  the  vicissitudes  which  might  attend  a  public  work  of  this 
character,  such  as  dilapidation,  destruction,  abandonment.  They 
could  not  sn])pose  that  the  State  or  its  grantees  would  keep  up  the 
canal  for  the  purpose  of  furnishing  theui  water-power  if  it  became 
inexpedient  to  maintain  it  as  a  public  work.  It  necessarily  follows 
that  the  privilege  granted  to  the  lessees  was  at  all  times  subject  to 
two  contingencies.  The  prime  contingency  was  that  all  the  water 
flowing  through  the  canal  might  be  employed  for  the  purpose  of 
navigation.  The  other  was  that  the  canal  might  become  out  of  re- 
pair, and  be  abandoned  as  a  public  work  entirely.  In  either  event 
the  privilege  of  the  lessees  was  subordinate  to  the  requirements  of 
the  public,  or  liable  to  be  cut  off  entirely,  unless  by  the  mere  grace 
of  the  State  and  its  grantees.  The  covenant  for  quiet  enjoy- 
ment, which  the  law  annexed  to  the  lease  in  controversy,  was  there- 
fore such  that  so  long  as  the  canal  was  used  for  purposes  of  navi- 
gation, and  while  there  was,  during  the  period  it  was  so  used,  a 
surplus  of  water  above  that  which  was  required  for  navigation,  tlie 
lessors  agreed  that  they  would  do  no  such  acts  as  would  interrupt 
or  deprive  the  lessees  of  its  enjoyment.  This  was  the  extent  of  the 
covenant,  because  the  privilege  granted,  and  to  which  the  covenant 
related,  extended  no  further.  So  long,  therefoie,  as  the  owners  do- 
not  act  in  violation  of  this  covenant,  they  cannot  be  liable  for  a 
breach  of  the  covenant  of  quiet  enjoyment.     The  canal  havinL»; 
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been  abandoned  for  purposes  of  navigation,  possibly  the  grantees 
of  the  State,  had  they  so  elected,  miglit  have  kept  it  in  such  a  con- 
dition  of  repair  as  to  have  afforded  water-power  for  mills  and  man- 
ufactories. It  is  abundantly  settled,  however,  that  they  were  un- 
der no  obligation  to  do  so.  Trnsteeg  v.  Brett,  25  Ind.  409 ;  SkiU 
len  V.  Water-works  Co.,  49  Ind.  193 ;  Fishback  v.  Woodruff, 
supra  ;  Elevator  Co.  v,  Cincinnati,  30  Ohio  St.  629 ;  Com.  v.  Penn- 
sylvania R.  Co.,  51  Pa.  St.  351. 

The  question  Remains,  had  the  State  or  its  grantees  the  right  to 
devote  tlie  canal  and  its  bed  to  some  other  use  which  would  inter- 
rupt the  flow  of  water,  or  were  they  under  obligation, 

!*••  ij         J  »i.  J!  /•  *      ^*        ?  Right    to  db- 

iiavmg  abandoned  it  for  purposes  of  navigation,  to  per-  votb  canal  to 
mit  it  to  remain  idle  and  unoccupied  ?  Having  reached  mu^Q 
the  conclusion  that  the  lessor  wei-e  not  prohibited  by  "*'^*' 
the  terms  of  the  lease  from  using  all  the  water  in  the  canal,  nor 
from  abandoning  it  entirely  for  purposes  of  navi^tion,  it  neces- 
sarily follows  that,  in  the  absence  of  any  contractual  obligation,  the 
lessor  had  the  right  to  appropriate  the  abandoned  canal  to  any 
other  use  which  they  saw  fit,  if  they  could  do  so  without  invading 
or  appropriating  any  of  the  lessees'  property  which  had  lawfully 
been  placed  upon  the  lots  appurtenant  to  the  canal.  The  appel- 
lants, impliedly,  at  least,  concede  that  the  State  and  its  grantees 
had  the  right  to  abandon  the  canal  as  a  public  work.  Having  the 
right  to  abandon  it  for  that  purpose,  it  never  could  have  been  in- 
tended that  the  lease  should  deprive  the  owners  of  the  property  of 
the  right  to  substitute  another  line  or  mode  of  transportation  in- 
stead of  that  originally  projected.  To  give  the  lease  that  effect 
would  be  to  subordinate  public  interests  to  merely  private  conve- 
•  nience.  The  lessees,  as  we  have  seen,  having  acquired  no  continu- 
ing interest  in  the  water  of  the  canal,  the  State  invested  its  grantees 
successively  with  the  same  rights  in  the  canal  which  it  possessed 
when  it  transferred  the  work  to  the  board  of  trustees.  The  trus- 
tees and  their  grantees  acquired  the  rights  of  the  State  and  assumed 
its  obligations,  and  none  other.  Hubbard  v.  City  of  Toledo,  s^ipra. 
It  would  have  been  a  barren  security  for  the  creditors  of  the  State 
if  they  had  been  compelled  to  accept  in  pledge  of  what  the  State 
owed  them  a  public  work  which  had  already  proved  unprofitable, 
and  which  they  might  have  abandoned,  but  could  never  use  for 
any  other  purpose,  because  certain  leases  of  surplus  water  had  been 
made.  These  leases,  it  must  be  remembered,  too,  were  subordi- 
nate to  the  liens  of  the  State's  creditors.  The  lessees  were  there- 
fore bound  to  take  notice  of  the  Piior  rights  lawfully  acquired  at 
the  time  they  took  their  leases.  Those  wlio  acquired  title  under 
the  pledge  made  by  the  State  took  all  the  rights  of  the  State  with 

1)recisely  the  same  obligations  as  it  owed  in  respect  to  outstanding 
eases.     The  State  having  come  under  no  other  covenant  to  the 
lessees,  except  that  it  agreed  not  to  interfere  with  their  privilege 
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of  using  their  surplus  water  not  needed  for  navigation  so  long  as 
the  canal  was  in  operation  for  that  purpose,  it  had  the  right,  in  the 
public  interest,  to  abandon  the  work  or  devote  it  to  any  other  pub- 
lic use.  Its  grantees  have  the  same  right.  Com.  v.  Pennsylvania 
E.  Co.,  9upra;  Fox  v.  Cincinnati,  supra.  It  does  not  appear  that 
the  i-ailroad  company  has  invaded  any  of  the  appellants'  propertj- 
rights  or  encroached  upon  the  property  leased,  otherwise  than  by 
the  obstruction  of  the  canal. 

There  is  nothing  in  the  cases  of  French  v,  Gapen  and  Spears  v. 
Gapen,  105  U.  S.  509,  in  conflict  with  what  has  been  herein  de- 
cided. In  one  of  those  cases  a  contractor  for  the  construction  of 
certain  portions  of  the  canal  was,  by  the  terms  of  an  agreement 
made  with  tlie  State,  to  be  paid  for  his  work  in  water-rents.  It 
was  held  that  the  contractor  held  a  property  right  in  the  rents  of 
the  water-power  which  he  rendered  available,  and  that  the  State 
became  a  trustee  to  collect  and  pay  the  rents  to  him  until  his  debt 
was  liquidated.  In  the  other  a  valuable  privilege  of  a  mill-owner, 
was  rendered  useless  by  the  construction  of  the  canal.  The  canal 
commissionei-6  agreed,  in  consideration  that  the  mill-owner  would 
release  all  claims,  awards,  and  judgments  in  his  favor  against  the 
State,  that  the  State  would  supply  him,  in  lieu  of  his  privilege  so 
destroyed,  with  a  certain  amount  of  the  surplus  water  from  the 
canal.  It  was'held  that,  when  the  State  transferred  the  canal  to 
the  board  of  trustees,  the  latter  took  it  subject  to  the  prior  obliga- 
tion of  the  State  to  tlie  contractor  and  mill-owner,  respectively. 

The  conclusion  at  which  we  have  arrived  is  that  the  apellees  are 
not  liable  upon  the  facts  stated ;  and  as  the  court  below  arrived 
at  a  like  conclusion,  its  judgment  is  affirmed,  with  costs. 

ZoLLARs,  J.,  did  not  participate  in  the  decision  of  this  case. 

Agreement  of  Company  to  Convey  Water  from  a  Spring  Across  its  Road- 
bed Not  Violated — Diversion — Damages^ — The  deed  which  the  defendant,  a 
railroad  corporation,  received  from  the  plaintiff,  contained  the  following 
agreement:  *^  And  said  railroad  company  lurther  agrees  to  convey  the  water 
from  the  spring  at  the  foot  of  the  hill  by  a  pipe  under  the  bed  of  said  rail- 
road to  the  south  limit  line  of  said  railroad  so  as  to  be  accessible  for  watering 
stock  on  the  part  of  the  farm  lying  south  of  said  railroad."  The  spring  was 
near  the  railroad.  After  the  giving  of  the  deed  the  company  opened  a  quarry 
near  the  spring  and  changed  the  flow  of  water  so  that  it  ran  some  distance 
along  the  line  of  the  road,  where  it  accumulated,  and  from  that  point  it  was 
conducted  by  the  defendant  to  the  plaintiff^s  premises  on  the  south  side  of 
the  road.  Plaintiff  claimed  that  by  this  change  he  was  deprived  of  the  full 
flow  of  the  spring  and  that  the  water  was  rendered  impure.  Other  provis- 
ions in  the  deed  gave  defendant  the  right  to  construct  a  sloping  embank- 
ment at  the  point  where  the  spring  was  located,  which  would  have  the  same 
effect  as  that  complained  of.  In  an  action  to  recover  damages  for  breach  of 
the  agreement  contained  in  the  deed,  held^  that  the  defendant  performed  its 
whole  duty  to  the  plaintiff  by  conveying  the  water  to  his  premises  on  the 
south  side  of  the  road,  so  that  it  would  be  accessible  for  watering  his  stock. 
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«Dd  that  it  was  not  bound  to  convey  it  from  the  fonner  site  of  the  spring ; 
but  that  the  plaintiff  could  recover  such  damages  as  resulted  from  an  insum- 
cient  supply  or  from  the  water  being  rendered  unfit  for  use  for  his  stock,  if 
such  was  the  result  of  the  change.  Chamberlin  v,  Baltimore  &  Ohio  R.  Co., 
10  Eaatern  Rep.  (Md.)  609,  20  Am.  &  Eng.  B.  R.  Cas.  583. 


Anderson 

V. 

Cincinnati  Southern  R.  Co. 

(Advance  Caie^  Kentucky,     June  18,  1887.) 

A  railroad  company  erected  across  a  stream  a  dam  in  order  to  form  a 
reservoir,  using  the  water  for  the  purpose  of  operating  Jts  engines.  A  ripar- 
ian mill-owner  brought  suit  for  damages  resulting  from  this  alleged  unlawful 
obstruction  and  use  of  the  water  of  the  stream.  The  company  set  up  as  a 
defence  the  fact  that  it  had  leased  its  road,  including  the  dam.    Hdd : 

1.  That  the  fact  that  the  road  had  been  leased  was  not  available  as  a 
defence. 

2.  That  the  use  made  of  the  water  of  the  stream  by  the  railroad  was  not  a 
use  for  natural  or  domestic  purposes ;  and  if  by  such  use  the  flow  of  water  to  a 
mill  is  diminished,  and  the  capacity  of  the  water-power  below  is  lessened,  it 
must  answer  in  damages  to  persons  injured  thereby,  but  not  so  in  any  other 
case. 

Appeal  from  circuit  court,  Pulaski  county. 

Curd  d:  Waddle  and  Parker  <&  May  for  appellant. 

Morrow  <&  Newell  for  appellee. 

Lewib,  J. — Appellant  is  the  owner,  of  a  water  grist-mill  erected 
by  him,  in  1872,  on  Pitman's  creek,  under  an  order  of  the  Pulaski 
county  court  granting  the  leave  as  provided  by  law  in  such  cases. 
Across  the  same  creek,  about  one  mile  below  its  source,  facts. 

and  two  miles  above  appellant's  mil],  appellees,  the  trustees  of  the 
Cincinnati  Southern  Railway,  under  charter  granted  by  the  general 
assembly,  subsequently  built  their  road  ;  and  at  the  same  time 
erected,  just  above  the  railroad  crossing,  a  wooden  dam  four  feet 
high,  by  which  a  reservoir  was  formed,  from  which  water  was 
taken  to  a  supply  tank  to  be  used  in  running  their  trains.  But  in 
1877  or  1878,  several  years  after  the  completion  of  their  road,  they 
erected,  in  place  of  the  wooden  dam,  one  built  of  stone  laid  in 
cement,  14  feet  liigh,  by  which  a  reservoir  was  formed  covering 
10  or  11  acres  of  land  purchased  bv  them  of  the  riparian  owner. 
This  action  was  brought  by  appellant  against  appellees  for  the 
alleged  wrongful  and  unlawful  obstruction  and  diversion,  by 
i*eason  of  the  stone  dam,  of  water  that  hitherto  flowed  to  and  sup- 
80A.  &E.  R.  Cas.— 18 
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Elied  tho  power  for  the  operation  of  his  mill,  whereby,  as  he  states, 
e  has  been  in jnred,  and  to  a  great  extent  deprived  of  the  use  and 
enjoyment  of  eaid  mill.  For  their  defence  appellees  answer — 
jF^irst^  tliat  since  July,  1877,  the  railroad  built  by  them,  together 
with  its  franchises,  appurtenances,  and  including  the  stone  dam 
and  i^eservoir,  had  been  leased  by  them  to  the  Cincinnati  K.  Co.,. 
and  the  Cincinnati,  New  Orleans  &  Texas  Pacific  R.  Co.,  and  ap- 
pellees have  not  since  that  time  been  in  the  possession  or  had  control 
of  the  dam  or  reservoir,  and  are  not  therefore,  liable  for  the  injury 
complained  of ;  second,  they  deny  that  the  flow  of  water  to  ap- 
pellant's mill  has,  to  any  extent,  been  perverted  or  delayed  by  the 
erection  of  the  stone  dam,  and  state  that  thei*e  is  no  sti^am  of 
water  having  channel  or  banks  above  the  point  where  the  dam  is 
located, — the  reservoir  being  supplied  with  water  by  surface  drain- 
age at  times  by  heavy  rains, — and  that,  if  the  water  which  flows 
above  the  dam  was  unobstructed,  it  would  not  in  any  way  affect 
appellant's  mill,  because  the  quantity,  during  a  portion  of  each 
year,  is  so  small  as,  even  when  added  to  that  below,  to  be  insuf- 
ficient to  run  the  mill,  while  during  the  residue  of  the  time  the 
auantity  flowing  below  is  sufficient  to  operate  it  as  fully  as  if  the 
am  had  not  been  erected. 

In  our  opinion,  the  firat  defence  is  not  available.     The  stone 

dam  which   it  is  alleged  by  appellant  obstructs  and  diverts  the 

natural  and  accustomed  flow  of  water  to  his  mill  was 

Fact  THAT  EOAD  ercctcd  bv  appellees  as  an  appurtenance  to  their  road, 

WAS   UEASKD  NO  A       y       '    ''       Si^  •  j'^««  e     ^\ 

DKFKMCE.  and,  bemg  the  primary  and  contmuing  cause  of  the 

injuiy  complained  of,  there  can  be  no  question  of  his 
right  to  maintain  this  action  against  them  for  whatever  damage 
has  been  unlawfully  caused  thereby.  How  far  the  lessees  of  the  rail- 
road may  be  liable,  if  at  all,  for  taking  the  water  already  obstructed 
by  the  dam  of  appellees,  and  using  it  in  operating  their  trains,  is  a 
question  not  now  presented. 

The  right  of  every  riparian  owner  to  the  enjoyment  of  a  stream  of 
running  water  in  its  natural  state  in  flow,  .quantity,  and  quality  is 
now  well  established.  "Every  proprietor  of  lands  on  the  banks  of 
usBOFTHMWA-  strcams  has  naturally  an  eqnal  right  to  the  use  of  the 
*""•  water  which  flows  in  the  stream  adjacent  to  his  lands 

as  it  is  wont  to  run,  without  diminution  or  alteration.  No  pro- 
prietor has  a  right  to  use  the  water  to  the  pi'ejudice  of  other 
proprietora  above  him,  unless  he  has  a  prior  right  to  divert  it,  or  a 
title  to  some  exclusive  enjoyment,  lie  has  no  property  in  the 
water  itself,  but  a  simple  usufruct  while  it  passes  along.  ^Aqua 
currit  et  debet  currere  ut  currere  solebat^  is  the  language  of  the 
law.  Though  he  may  use  the  water  while  it  runs  over  his  land  as 
an  incident  to  the  land,  he  cannot  unreasonably  detain  it,  or  give 
it  another  direction,  and  he  must  return  it  to  its  oi*dinary  channel 
when  it  leaves  his  estate.     Without  the  consent  of  the  adjoining 
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proprietors  he  cannot  divert  or  diminish  the  quantity  of  water 
which  would  otherwise  descend  to  the  proprietoi'S  below,  nor  throw 
the  water  back  upon  the  proprietoi'S  above  without  a  grant,  or  an 
uninterrupted  enjoyment  of  twenty  years  [fifteen  under  our  stat- 
ute], which  is  evidence  of  it.  This  is  the  c  ear  and  settled  general 
doctrine  on  the  subject.  All  the  difficulty  that  arises  consists  in 
its  application."  2  Kent  Comm.  439.  The  primary  use  of  water 
is  for  natural  and  domestic  purposes,  and  each  proprietor  of  the 
land  through  which  it  flows  may  use  as  much  of  it  as  is  necessary 
for  those  purposes,  even  if  it  be  entirely  consumed  in  the  use ;  but 
he  is  limited,  as  regards  other  purposes,  to  a  reasonable  and  pro- 
portionate use,  which  must  not  he  sucli  as  to  exclude  others  from 
a  benefit  to  which  they  are  equally  entitled  with  himself."  Wads- 
worth  V.  Tillotson,  15  Conn,  366;  Evans  v.  Merriweather,  3  Scam. 
492 ;  Arnold  v.  Foot,  12  Wend.  330 ;  Davis  v.  Fuller,  12  Vt.  178 ; 
Mayor,  etc.,  v.  Commissioners  Spring  Garden,  7  Pa.  St.  348.  Wuter 
may  by  a  riparian  owner  be  withdrawn  from  a  stream  by  ordinary 
means,  or  by  artificial  channels,  for  the  purpose  of  supplying  the 
wants  of  men  and  animals,  even  to  the  extent  of  producing  a  mate- 
rial diminution  in  the  force  and  volume  of  the  current.  But  it 
cannot  be  withdrawn  for  the  purpose  of  irrigation,  or  for  any  otiier 
secondary  and  artificial  purpose,  except  in  such  a  reasonable  and 
legitimate  way  as  not  to  interfere  unjustifiably  with  its  general  use. 
Weston  V.  Alden,  8  Mass.  136;  Colburn  v.  Richards,  13  Mass.  420 ; 
Cook  V,  Hull,  3  Pick.  269 ;  Anthony  v.  Lapham,  5  Pick.  175 ;  Evans 
V.  Merriweather,  supra. 

It  has  always  been  the  policy  in  this  State  to  encoumge  the 
building  of  water-mills ;  and,  being  considered  of  "  public  use,"  the 
exercise  by  the  legislature  of  the  right  of  eminent  domain  in  favor 
of  them  has  never  been  called  in  question  by  the  courts.  By  sec- 
tion 1,  c.  77,  Gen.  St.,  which  is  substantially  the  same  as  section  1 
of  the  act  of  1797,  continued  in  force  by  the  Revised  Statutes,  it 
is  provided  that  "  a  person  owning  land  on  a  water-course,  the  bed 
whereof  belongs  to  him  or  the  commonwealth,  and  desiring  to 
build  on  such  land  a  grist-mill,  or  other  mill  or  manufactory,  use- 
ful to  the  public,  and  needing  a  dam  in  or  across  the  water-course, 
or  the  raising  of  an  established  dam,  or  the  cutting  or  enlarging  of 
a  canal  above  or  below,  mayj  by  petition  in  writing  filed  in  the 
county  court  of  the  county  in  which  is  situated  the  principal  part 
of  the  land  asked  to  be  condemned,  obtain  therefrom  a  writ  of 
ad  quod  damnum  for  the  purpose  of  making  the  necessary  con- 
demnation, which  shall  embrace  all  the  land  de^nauded,  whether 
lying  in  the  same  county  or  not."  But  by  the  subsequent  section 
of  the  same  chapter  it  is  provided  that  such  leave  shall  not  be 
granted  if  thereby  the  mansion-house  of  any  other  than  the  appli- 
cant,  or  the  out-houses,  or  any  part  of  the  yard,  garden,  or  orcliard 
thereto  belonging,  will  be  ovei-flowed  or  taken,  or  that  any  other 
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legally  established  mill  will  be  materially  Tnjnred  thereby,  or  that 
the  health  of  the  neighbors  will  be  injurea ;  :ind  that  no  pereon 
shall,  by  reason  of  sucli  leave,  draw  the  water  from  the  mill-pond 
of  another  existing  at  the  time  of  the  leave,  or  otiierwise  do  any- 
thing injurious  to  a  vested  right  in  any  water-works  then  existing 
on  the  water-course.  By  virtue  of  the  leave  thus  granted  to  erect 
a  mill  or  mannfactorj'  on  a  water-course  in  this  State,  the  owner 
acquires  right  which  cannot  be  lawfully  infringed  by  any  other 
person  or  corporation,  or.  taken  or  applied  to  public  use  without 
just  compensation  being  previously  made.  By  virtue  of  this  statu- 
tory proceeding  one  constructing  a  dam,  or  intending  to  do  so,  may 
apply  to  the  county  conrt,  and  obtain  permission  to  do  so  b}'  paying 
to  the  riparian  proprietors  below  and  above  the  dam  such  damages 
as  they  may  likely  sustain  by  reason  of  its  construction ;  and  tJjis 
is  a  full  protection  to  the  applicant ;  but,  if  no  application  is  made 
to  the  county  court,  he  still  has  the  right  to  use  his  own  land,  and 
the  water  flowing  over  it,  when  not  injuring  others,  as  there  is  no 
restriction  to  be  found  in  the  statute,  or  elsewhere,  by  which  the 
»  owner  of  the  land  where  the  stream  runs  is  prohibited  from  build- 
ing a  dam  when  not  interfering  with  the  rights  of  otliers ;  but  in 
doing  so,  if  he  so  obstructs  the  natural  flow  of  the  water  as  to 
leiisen  the  supply  of  his  neighbor  below,  or  to  overflow  his  land 
above,  he  must  answer  in  damages.  The  owner  is  entitled  to  the 
reasonable  use  of  the  water  for  natui*al  and  domestic  purposes ;  but 
when  lie  undertakes  to  divert  the  course  of  the  stream,  or  detains 
the  water  by  means  of  a  dam  so  as  to  prevent  the  previous  supply 
to  other  riparian  owners,  he  becomes  a  wrong-doer. 

In  this  case  the  owner  of  the  mill  below  has  protected  himself 
against  anj-  claiin  for  damages  by  reason  of  the  extraordinary  use 
of  the  water,  by  his  application  to  the  county  court ;  but  if  he  had 
obtained  no  such  leave,  and  the  running  of  his  mill  obstructed  the 
passage  of  the  water,  and  diminished  its  flow  to  the  injury  of  those 
below,  he  would  have  been  liable  for  the  injury.  So  in  this  case, 
although  the  railway  company  owns  tlie  land,  if  the  construction 
of  its  dam,  and  tlie  use  of  the  water,  diminished  the  flow  to  appel- 
lant's mill,  so  as  to  affect  the  running  of  his  mill,  it  must  be  re- 
garded as  an  unreasonable  use  of  the  water,  because  the  use  of  the 
water  for  the  purpose  of  supplying  the  boilera  on  trains  running 
on  the  road  is  something  more  than  the  ordinary  use  for  domestic 
purposes.  The  use  and  detention  of  the  water  on  a  large  stream 
y  means  of  a  dam  for  the  purposes  of  the  railroad  might  not  be 
an  unreasonable  use,  as  ordinarily  there  would  be  ample  water  left 
for  all  the  purposes  of  the  riparian  owner  below ;  yet  where  the 
stream  is  small,  or  even  large,  if  the  dam  so  obstructs  the  water  as 
to  diminish  the  flow,  and  lessen  the  capacity  of  the  water-power 
below,  it  is  an  injury  to  the  proprietor  for  which  damages  may  be 
awarded.     The  question,  therefore,  in  this  case,  is  not  whether  the 
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railroad  company  made  an  unreasonable  use  of  the  water,  but 
whether  its  use  for  the  purposes  of  the  railroad  injured  the  mill 
below.  Where  the  water  is  detained  by  dams  so  as  to  run  mills, 
or  supply  locomotives,  it  is  not  an  ordinary  use  of  the  water;  and 
while  the  company  may  not  use  more  than  is  reasonably  necessary 
for  running  its  trains,  nevertheless,  if  it  injures  the  mill  of  the 
plaintiflF,  he  is  entitled  to  recover.  The  instruction  that  the  com- 
pany had  the  right  to  its  reasonable  use  was  therefore  misleading. 
The  mere  detention  of  the  water,  or  the  construction  of  the  dam, 
is  not  of  itself  the  injury.  It  must  be  such  a  detention  a^  impedes, 
delays,  or  affects  the  running  of  plaintiff's  mill.  If  the  use  by  the 
railroad  causes  no  material  injury  to  the  owner,  then  no  recovery 
can  be  had,  and  this  is  a  question  of  fact  for  the  jury  to  determine. 
The  judgment  below  is  therefore  reversed,  and  remanded  for  a 
new  trial  in  conformity  with  this  opinion. 

What  is  Lawful  Use  of  Water  of  Stream.— See  Pennsylvania  R.  Co.  e. 
Miller,  26  Am.  &  Eng.  R.  R.  Cas.  282;  Garwood  «.  New  York,  etc.,  R.  Co., 
8  lb.  490. 


Sabinb  and  East  Texas  B.  Ca 

V. 

Hadnot. 

(Advance  Casey  Texas.   March  15,  1887.) 

The  plaintiff  brought  suit  against  the  defendant  company  under  Tex.  ReT. 
St.,  art.  4171,  to  recover  damages  for  injuries  to  crops  alleged  to  have  been 
caused  by  the  construction  of  insufficient  culverts,  whereby  the  natural 
drainage  of  the  surface-water  was  impeded.  The  petition  averred  that  the 
effect  of  the  construction  of  defendant's  road  was  that  its  grade  obstructed 
the  drainage  of  the  surface-water  over  certain  sections  of  land,  subject  to 
overflow,  bo  as  to  cause  it  to  stand  from  one  to  six  weeks  longer  than  it 
would  have  otherwise  done  under  similar  circumstances.    Held: 

1.  That  the  petition  was  sufficient.  It  need  not  allege  negligence  or  want 
of  skill  in  the  construction  of  its  railway  in  those  very  words. 

2.  That  if  the  value  of  the  crops  is  averred  in  detail  in  the  petition,  it  is 
sufficient  in  that  regard  on  general  demurrer,  although  some  of  the  silega- 
tions  of  damage  should  properly  have  been  stricken  out. 

3.  That  the  company  was  not  liable  if  the  overflow  was  of  such  extraor- 
dinary character  that  ordinary  prudence  would  not  have  provided  against 
it  in  the  construction  of  the  culverts,  but  that  if  the  flood,  though  extra- 
ordinary, might  reasonably  have  been  anticipated,  the  company  was  liable. 

Appeal  from  district  conrt,  Jefferson  county. 
0*Brien  <&  John  for  appellant. 
Tom  J.  RusseU  for  appellee. 
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Gaines,  J. — The  first  afisignment  of  error,  to  the  effect  that  the 
court  erred  in  overruling  defendant's  general  demurrer  to  plain* 
suFnciBiicT  OF  tiff's  petition,  is  not  well  taken.  It  was  not  necessary 
PBTinoH.  ^1j^|.  |.|jq  petition  should  allege  negligence  or  want  of 

skill  on  part  of  the  defendant  company  in  the  construction  of  its 
railway  in  these  very  woixls.  It  is  averred  that  the  effect  of  the 
construction  of  defendant's  road  was  that  its  grade  obstructed  the 
drainage  of  the  surface-water  over  certain  sections  of  land,  subject 
to  overflow  (including  plaintiff's),  so  as  to  cause  it  to  stand  fix>m 
one  to  six  weeks  longer  than  it  would  have  otherwise  done  under 
similar  circumstances.  If  this  was  a  fact,  then  the  defendant  com- 
pany did  not  comply  with  the  statute,  which  provided  that  "  in  no 
case  shall  any  railroad  company  construct  a  road-bed  without  first 
constructing  the  necessary  culverts  or  sluices,  as  the  natural  lay  of 
the  land  reouires,  for  the  necessary  drainage  thereof."  Rev.  St. 
art.  4171.  Therefore  the  necessary  deduction  from  the  averments 
of  the  petition  is  that  the  company  did  not  exercise  the  proper 
degree  of  care  and  skill  in  the  construction  of  its  roadbed.  Some 
of  the  allegations  of  damages  contained  in  the  petition  should  have 
been  stricken  out,  if  a  special  demurrer  had  been  interposed.  But 
the  value  of  the  crops  at  the  time  of  their  alleged  destruction  is 
averred  in  detail,  and  this  is  sufficient  in  that  regard  to  save  the 
pleading  upon  general  demurrer. 

The  other  assignments  of  error  wa  need  not  consider  in  detail. 
They  call  in  question  the  sufficiency  of  the  evidence  to  sustain  the 
verdict  in  the  following  particulars:  It  is  claimed  (1)  that  the  evi- 
dence does  not  show  that  the  losses  of  plaintiff  were  the  proximate 
result  of  the  railroad  embankment;  (2)  that  the  evidence  showed 
that  the  roadbed  was  carefully  and  skilfully  constructed ;  and  (3) 
that  the  overflow  was  of  such  extraordin-ary  character  that  defend- 
ant was  not  liable,  although  but  for  the  embankment  the  damage 
would  not  have  occurred. 

But,  in  the  first  place,  there  was  the  evidence  of  more  than  one 
witness  going  to  show  that,  before  the  railroad  was  built,  the  water 
on  the  west  side  had  always  run  off  in  five  or  six  daj-s, 
BunrrcrescT  of  but  that  ou  both  of  the  occasions  in  question  the  water 
stood  on  that  side  of  its  track  for  four  or  five  weeks, 
and  on  the  same  times  went  down  on  the  east  side  of  the  track  in 
a  much  shorter  time.  The  floods  of  May  and  June,  1884,  and  of 
January  and  February,  1885,  immediately  caused  the  destruction 
of  the  crops  for  which  the  suit  was  brought.  In  the  second  place, 
we  think  the  jury  were  warranted  in  finding  from  the  testimony 
that  the  railroad  embankment  caused  the  water  to  remain  over  the 
land  west  of  it  a  much  longer  time  than  it  had  ever  remained  be- 
fore. This  showed  that  the  road  was  not  built  as  the  law  required, 
and  was  in  itself  sufficient  evidence  of  negligent  and  faulty  con- 
struction.    Under  the  testimony  adduced  as  to  the  effects  of  the 
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embankment  upon  the  water,  tliey  were  authorized  to  disregard 
the  testiiuony  of  the  engineer  that  they  had  constructed  the  road 
in  a  skilful  manner.  If  they  believe  plaintiff's  witnesses,  tliey  did 
not  err  in  permitting  the  facts  sworn  to  by.  them  to  prevail  over 
the  opinion  of  the  engineers. 

The  question  of  the  defendant's  exemption  from  liability,  by 
reason  of  the  extraordinary  character  of  the  overflow,  we  need  not 
here  discuss.  A  similar  question  was  considered  in  EmtAo&DiirABT 
the  opinion  in  the  case  of  the  Gulf,  C.  &  S.  F.  R.  Co.  JJJ??  -j^^ 
V.  Pomeroy,  3  S.  W.  Rep.  T22  (this  day  delivered),  '"• 
and  we  think  the  conclusion  there  reached  decisive  of  the  point 
now  before  us.  The  evidence  in  the  case  tended  to  show  that  a 
large  scope  of  country  near  the  town  of  Sabine  Pass,  adjoining 
which  plaiiititPs  land  was  situated,  was  subject  to  overaow  by 
water  coining  from  the  north  and  west.  There  was  evidence  going 
to  show  that  similar  floods  had  occurred  not  many  years  before  the 
railroad  was  built,  and  the  fact  that  the  two  overflows  in  question 
occurred  in  less  than  nine  months  of  each  other  tends  very  strongly 
to  the  conclusion  that  they  were  not  so  extraoi'dinary  and  unusual 
that  thev  might  not  reasonably  have  been  expected  to  occur. 
Gulf,  C.  &  S.  F.  R.  Co.  V.  Holliday,  65  Tex.  512. 

There  is  a  proposition  in  the  brief  of  appellant  setting  up  that 
the  damages  are  excessive.  This  is  nowhere  specifically  assigned 
as  error.  The  damages  found  by  the  jury  were  clearly  excessive, 
but  the  excess  has  been  remitted.  In  the  absence  of  a  distinct 
assignment  upon  the  point,  we  do  not  feel  called  upon  to  consider 
whether  this  is  a  case  in  which  a  remittitur  was  proper  in  order  to 
^jorrect  the  vice  of  an  excessive  verdict. 

There  being  no  error  in  the  judgment,  it  is  afSrmed. 

Overflow— -Liability  of  Company— Construction  of  Insufficient  Culverts^ — 
See  St.  Louis,  etc.,  K.  Co.,  v,  Haires,  26  Am.  &  Eng.  R  U.  Gas.  608;  note 
to  Valley  R.  Co.  v.  Franz,  25  Am.  &  Eng.  R.  R.  Cas.  279;  Louisville,  etc., 
R.  Co.  V,  Hays,  14  lb.  284;  Drake  v  Chicago,  etc.,  R.  Co.,  17  lb.  45;  Little 
Rock,  etc.,  R.  Co.  v.  Chapman,  17  lb.  51 ;  Gulf,  etc.,  R.  Co.  9.  Helsey,  20  lb. 
89;  Chicago,  etc.,  R.  Co.  v.  Benson,  20  lb.  96;  Texas,  etc.,  R.  Co.  v.  Sutor, 
11  lb.  506;  Wayland  v.  St.  Louis,  etc.,  R.  Co.,  11  lb.  503;  Union  Trust  Co. 
V.  Cuppy,  11  lb.  562;  Davidson  v.  Oregon,  etc.,  R.  Co.,  14  lb.  267;  Oarsler 
V.  Bait,  etc.,  R.  Co.,  14  lb.  297;  Bryant  v.  Bigelow  Carpet  Co.,  7  lb.  72. 

Company  is  Not  Bound  to  Provide  against  Extraordinary  Floods. — See 
Int.  <&  G.  N.  R.  Co.  V.  Halloren,  3  Am.  &  Eng.  R.  R.  Cas.  343;  Baltimore,  etc., 
R.  Co.  V.  Sulphur  Springs,  etc.,  S.  D.,  2  Am.  &  Eng.  R.  R.  Cas.  166.  In 
Pittsburg,  etc.,  R.  Co.  v,  Gilliland,  56  Pa.  St.  445,  the  duty  of  the  company 
in  such  cases  is  laid  down  as  follows:  ^*  In  the  present  case,  if  the  cuWert 
was  so  unskilfully  and  negligently  constructed  as  to  be  insufficient  to  vent 
the  ordinary  high  fwater  of  the  stream,  the  railroad  company  building  it 
would  have  been  liable  for  the  injury  thereby  caused.  The  apparent  facts 
indicate  the  duty.  The  stream  though  small  must  find  a  vent,  or  overflow 
the  adjacent  land  and  undermine  the  railroad.  Its  size,  the  character  of  the 
channel,  and  the  declivity  of  the  circumjacent  territory  which  forms  the 
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watershedy  indicated  the  probable  quantity  of  water  to  be  passed  througb. 
Proper  engineering  skill  should  observe  these  circumstances,  and  supply 
the  means  of  avoiding  the  injury  which  would  result  from  locking  up  the 
natural  flow,  or  obstructing  its  passage  so  as  to  cause  a  reflux  in  times  of 
ordinary  high  water.  Beyond  this  prudent  circumspection  cannot  be  ex- 
pected to  look,  and  there  is  therefore  no  liability  for  extraordinary  fl6ods, — 
those  unexpected  visitations  whose  comings  are  not  foreshadowed  by  the 
usual  course  of  nature,  and  must  be  laid  to  the  account  of  Providence,  whose 
dealings,  though  they  may  afflict,  wrong  no  one." 

See  also  next  case,  referred  to  in  the  above  opinion. 


Gulf,  Colobado  and  Santa  Fb  R.  Ca» 

V. 
POMEBOY. 

(Advance  Case,  Texas.     March  16,  1887.) 

Thb  plaintiffs  crops  on  his  land  adjacent  to  the  track  of  the  defendant 
railroad  company  were  injured  by  an  overflow  of  a  neighboring  river,  caused 
by  insufficient  culverts  in  the  defendant's  railroad  embankment.  The  over- 
flow was  an  unusual  one,  but  it  was  shown  that,  in  1888,  1848,  and  185^ 
similar  ones  occurred.  In  an  action  to  recover  damages  for  such  injury, 
hddf  that  if  the  overflow  wa&of  such  an  extraordinary  character  that  the  en- 
gineers in  the  construction  of  the  embankment  and  culvert  could  not  reason- 
ably have  been  expected  to  have  anticipated  and  provided  against  it,  then  the 
railroad  company  was  not  liable;  but  if,  although  the  overflow  was  extraor- 
dinary, it  might  reasonably  have  been  anticipated  and  provided  against,  the 
railroad  was  liable;  and  that  the  occurrence  of  the  previous  heavy  overflows 
was  sufficient  evidence  to  warrant  the  jury  in  finding  that  the  one  in  question 
ought  reasonably  to  have  been  anticipated. 

APPEA.L  from  Galveston  county. 

This  is  a  suit  to  recover  damages  to  plaintiflPs  (appellee's)  crops, 
alleged  to  have  been  caused  by  insuflBcient  culverts  in  defendant's 
(appellant's)  mihoad  embankment,  which  he  alleged  held  or  forced 
the  waters  of  the  Brazos  river,  coming  over  its  banks  in  an  over- 
flow of  the  river,  in  Jiine,  1885,  at  a  point  near  Thompson's  switch, 
in  Fort  Bend  counly,  onto' his  (plaintiffs)  land  and  crops.  Judg- 
ment for  plaintiff,  and  defendant.appeals. 

Bollinger^  Mott  cfe  Terry  for  appellant. 

Wheeler  cfe  lilwdes  for  appellee. 

Gaines,  J. — We  think  the  exceptions  to  the  petition  upon  the 
ground  that  the  land  upon  which  plaintiffs  crops  were  growing  at 
the  time  of  their  alleged  destruction  is  not  sufficiently  described^ 
were  properly  overruled.  The  allegations  in  question  are  that 
FicTB.  plaintiff  and  one  Renchlow  wefe  "engaged  in  farming 

and  cultivating  cotton,  corn,  and  other  produce  on  a  certain  tract 
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of  land  near  the  Brazos  river,  and  in  said  county  of  Fort  Bendy 
and  near  abont  half  a  mile  northeast  of  Thompson's  switch,  in 
said  countj ;  said  tract  of  land  being  well  known,  and  marked  on 
the  map  of  said  county  as  the  'Old  Tiiompson  Phice'  or  'tract/ 
and  owned  by  Tandell  Ferris,  of  said  county,  and  by  plaintiff 
leased  from  said  Yandell  Ferris,  containing  about  fifty  acres,  a  por- 
tioti  fronting  on  the  Brazos  river,  and  the  whole  of  said  tract  lying 
and  being  situated  between  the  said  river  and  the  railroad  track 
and  railroad  bed  of  the  said  defendant  company, — said  track  being 
about  a  mile  distant,  and  running  parallel  with  said  river."  Fur- 
ther on  it  is  alleged  that  the  plaintin  was  cultivating  certain  crops  on 
his  own  account  on  the  same  tract  of  land,  and  that  he  had  rented  to 
one  Geohan  "the  balance  of  said  tract,  to  wit,  about  thirty-five 
acres  of  land  ;  the  same  being  near  and  adjoining  the  land  culti- 
vated by  plaintiff  and  the  said  Renchlow,  hereinbefore  fully  de- 
scribed. Plaintiff  having  purchased  the  claims  of  his  partner  and 
tenant,  sued  to  i-ecover  damages  for  the  loss  of  the  crops  upon  all 
the  land  so  described.  The  description  is  certainly  sufficient  to 
apprise  the  defendlmt  of  the  locality  of  the  crops,  the  destruction 
of  which  constituted  the  foundation  of  the  action,  and  to  identify 
them  with  reasonable  certainty.  It  is  also  definite  enough  to  ena- 
ble defendant  to  plead  the  judgment  in  bar  of  another  suit  with- 
out the  aid  of  parol  evidence,  which  may  be  resorted  to  in  a  proper 
case  under  that  plea,  in  order  to  show  the  identity  of  the  subject- 
matter  of  the  two  actions. 

The  second  and  third  assignments  of  error  are  directed  to  the 
charge  of  the  court,  and  are  as  follows : 

"(2)  The  court  erred  in  charging  the  jury:  'If  the  ovei'flow 
was  of  such  an  extraordinary  character  that  railroad  engineere  of 
ordinary  care,  prudence,  and  caution,  in  the  constiiic-  assionhkkt^of 
tion  of  the  embankment,  could  not  be  reasonably  ex-  ■»»<>»• 

{)ected  to  anticipate  it,  then  the  defendant  company  would  not  be 
iable  for  damages;  but  if  you  believe  from  the  evidence  that,  al- 
though the  overflow  was  extraordinary,  yet  that  such  an  overflow 
could  have  been  reasonably  anticip«ited  by  railroad  engineers  of 
ordinary  Ciire,  prudence,  and  caution,  and,  in  the  construction  of 
the  railroad  embankment  for  its  roadbed,  could  have  constructed  it 
so  as  not  to  have  caused  damage  to  plaintiff's  crop,  then  the  defend- 
ant company  would  be  liable,' — because  under  no  circumstances 
was  defendant  liable  for  an  extraordinary  overflow,  and  because 
the  charge  made  defendant's  liability  depend  on  the  bare  fact  as  to 
whether  the  embankment  could  have  been  so  constructed  as  to 
have  avoided  the  damage,  without  regard  as  to  whether  such  con- 
struction could  have  been  reasonably  required. 

'*(3)  The  court  erred  in  not  more  clearly  defining  to  the  jury 
what  is  meant  by  an  extraordinary  overfiow,  and  erred  in  not  giv- 
ing in  its  charge  some  guide  to  the  jury  to  determine  whether  or 
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not  tlie  overflow  was  extraordinary;  and  erred  in  refusing  to  give 
the  third  special  charge  asked  by  the  defendant,  because  the  same 
announces  the  correct  rule  for  determining  whether  the  overflow 
was  of  such  extraordinary  character  as  not  to  require  defendant  to 
guard  against  it." 

The  whole  charge,  taken  together,  is  favorable  to  the  defend- 
ant; and  the  extract  complained  of  in  the  above  assignments  we 
think  forcibly  presented  the  law  of  the  case  upon  the  proposition 
contained  in  it.     The  ground  upon  which  a  railroad  company  or 

^  ^  other  corporation  is  exonerated  from  liability  in  certain 

RAILROAD    FOR  cascs  of  tlus  cliaractcr  is  not,  as  we  may  be  led  to  be* 

VNU8UAL   FLOOD.    ..  ,  .  ..i  ••'^i'^l 

-QUE8TI0MPRIC-  lieve  by  some  expressions  m  the  opinions  of  the  courts, 
that  a  prudent  man  under  like  circumstances  would 
not  have  provided  against  the  danger.  A  careful  person,  >in  con- 
structing a  like  improvement  which  endangered  his  own  property, 
might  prefer  to  take  the  risk  of  a  loss  from  either  ordinary  or 
extraordinary  floods  to  incurring  the  certain  expense  necessary  to 
make  an  effectual  provision  against  them.  But  this  rule  certainly 
would  not  do  when  the  property  of  others  is  subjected  to  the  risk 
of  destruction  or  damage.  In  our  opinion,  the  true  test  is :  Con- 
sidering all  the  circumstances,  and  especially  the  history  of  the 
stream,  would  a  prudent  man  have  anticipated  such  a  flood  as 
caused  the  damage?  If  not,  t}ie  loss  will  be  deemed  tiie  act  of 
God,  for  which  no  action  arises.  The  statute  requires  railroad 
companies,  in  constructing  their  embankments,  to  provide  such 
culverts  and  sluices  as  may  be  demanded  by  the  natural  lay  of  the 
land  for  its  necessary  drainage.  Rev.  St.  art.  4171.  We  con- 
strue this  to  mean  that  provision  need  not  be  made  for  such  extra- 
ordinary floods  as  could  not  have  reasonably  been  foreseen ;  but 
such  as  may  have  been  reasonably  anticipated  must  be  guarded 
against,  without  reference  to  the  frequency  of  their  occurrence. 
Knowing  that  an  extraordinary  inundation  has  occurred  more  than 
once,  and  for  that  reason  that  it  may  occur  again,  a  party  who  has 
constructed  a  work  which  obstructs  its  outflow,  and  causes  it  to 
submerge  the  property  of  another,  to  his  damage,  will  not  be  per- 
mitted to  defend  against  the  wrong  by  setting  up  the  fact  that  tlie 
floods  not  provided  for  have  occurred  only  at  long  intervals.  In 
his  opinion  in  the  case  of  Mayor  of  New  York  v.  Bailej',  2  Denio, 
433,  Chancellor  Walworth  says:  ''The  dam  should  therefore  have 
been  constructed  in  such  a  manner  as  to  resist  such  extraordinary 
floods  as  might  have  been  reasonably  expected  occasionally  to 
occur ;  and  if  the  flood  of  1841  was  not  much  higher  than  any 
which  had  been  known  to  occur  upon  the  stream  within  the  mem- 
ory of  man,'  those  who  had  charge  of  the  construction  of  the  dam 
should  have  anticipated  such  a  flood,  and  should  have  provided  a 
dam  that  would  have  been  sufficient  to  resist  the  operation  of  that 
flood."     These  extracts  indicate  the  correct  rule  in  these  cases.     If, 
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whon  the  work  is  being  constructed,  extraordinary  inundations 
have  occun-ed  witliin  the  memory  of  men  then  living,  their  recur- 
rence should  be  anticipated,  and  provision  made  against  the  danger 
likely  to  result  from  the  works  should  a  recurrence  of  the  flood 
take  place.  For  the  reasons  stated  we  think  there  is  nothing  in 
the  cnarge  of  which  the  appellant  has  the  right  to  complain. 

The  sixth  assignment  of  error  is  to  the  effect  that  "the  verdict 
is  against  the  evidence,  because  the  flood  was  extmordinarj^  and 
one  that  could  not  have  been  reasonably  anticipated;  it  appearing 
tfrom  the  evidence  that  no  flood  of  similar  extent  had  occurred  be- 
fore for  a  period  of  thirty-two  (32)  yeai-s."  There  was  ample  evi- 
dence to  show  that  there  were  similar  overflows  in  the  Brazos 
river  in  1833,  in  1843,  and  in  1852.  From  what  we  have  said  it  i» 
apparent  that,  in  our  opinion,  this  was  sufiicient  testimony  to  war- 
rant the  jury  in  finding  that  the  flood  in  question  ought  reasonably 
to  have  been  anticipated  by  defendant's  agents  when  they  con-, 
structed  its  road,  and  to  authorize  them  to  hold  defendant  respon- 
sible to  plaintiff  for  any  loss  which  resulted  to  him  from  the  com- 
bined action  of  such  embankment  and  flood.  But  it  appeared 
further  in  evidence  in  the  case  that  when  the  flood  was  about  at  its 
highest  point,  and  the  danger  to  plaintiff's  crop  was  apparent,  the 
defendant  company,  in  order  to  protect  its  track,  raised  its  embank- 
ment, which  obstructed  the  outflow,  and  narrowed  the  culverts 
with  sand-bags,  and  thereby  protracted  the  inundation  which 
caused  the  damage.  The  evidence  shows  that  this  contributed  to 
the  injdry.  However  extraordinary  the  flood  might  have  been, 
the  defendant,  after  seeing  its  effect,  certainly  had  no  right  to  ob- 
struct its  outflow,  to  plaintiff's  damage.  It  would  seem,  therefore, 
that  defendant  has  no  cause  to  complain  of  the  judgment  in  the 
pase. 

We  find  no  error  in  the  proceedings  of  the  court  below,  and  the 
judgment  is  therefore  aflSrmed. 

Company  Not  Liable  for  Extraordinary  Overflow. — See  Sabine,  etc.,  R.  Co. 
V,  Hadnot,  mpra,  p.  197. 


Oalveston,  Houston  and  San  Antonio  R.  Oa 

V. 

Wabe. 

{Advance  Case,  Texas.     April  16,  1887.) 

m 

Suit  was  brought  by  the  plaintiff  to  recover  damages  for  iDJuries  to  his 
property  caused  by  the  improper  building  of  the  defendant  company's  rail- 
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way.  It  was  showD  that  the  plaintifTs  house  was  greatly  damaged  and 
weakened  by  a  flow  of  water,  so  that,  over  seven  months  afterwards,  it  was 
destroyed  by  storm,  with  furniture  and  stores  therein.  Mtld,  that  the  de- 
struction of  the  house,  furniture,  and  stores  was  not  a  proximate  result  of 
the  injury,  and  there  can  be  no  recovery  therefor.  The  true  measure  of 
damages  is  the  cost  of  the  repairs  rendered  necessary  by  the  overflow,  and 
the  inconvenience  the  necessity  for  them  caused. 

Appeal  from  district  court,  Kinney  county. 
Solon  Stewart  for  appellant. 
t/".  A.  Ware  for  appellee. 

Stayton,  J. — There  is  nothing  in  the  facts  of  this  case  on  which 
to  base  a  claim  for  exemplary  damages ;  and,  as  none  other  than 
iictual  damages  were  awarded  by  the  jury,  no  injury  resulted  from 
overruling  the  demurrer  to  so  much  of  the  petition  as  attempted 
to  state  facts  on  which  to  found  a  claim  for  exemplary  damages. 
The  language  used,  however,  in  that  part  of  the  petition,  was  im- 
proper, and  should  be  stricken  out. 

Tlie  application,  which  was  for  a  first  continuance,  was  in  strict 
compliance  with  the  statute,  showed  legal  diligence,  and  should 
have  been  granted  on  account  of  the  absence  of  the  witness. 

It  was  claimed  by  the  appellee,  among  other  mattera,  that  a 
lioHse  on  his  lot  was  greatly  injured  on  September  15,  1883,  by  a 
flow  of  water  upon  the  lot,  caused  by  the  improper  constrnction 
of  appellant's  railway ;  that  he  caused  it  to  be  repaired,  and  had  in 
it  on  April  30,  1884,  furniture  and  stores,  which,  with  the  house, 
were  on  that  day  destroyed  by  a  storm.  This  destruction  of  the 
house  he  attributed  to  its  weakened  condition  resulting  from  the 
ovei-flow,  which  occurred  more  than  seven  months  before.  Evi- 
dence to  prove  the  destruction  of  the  house,  furniture,  and  goods 
was  objected  to,  but  admitted.  If  the  house  was  injured  threugh 
the  negligence  of  the  appellant,  then  the  appellee  was  entitled  to 
recover  damages  which  directly  or  necessarily  resulted  from  such 
injury,  but  he  was  not  entitled  to  recover  for  an  injury  resulting 
from  another  cause,  which  the  appellant  in  no  way  participated  in 
bringing  about.  If  the  house  was  rendered  insecure  by  the  over- 
flow, and  this  resulted  from  the  negligence  of  the  appellant,  it  was 
negligence  in  the  appellee  to  place  furniture  and  stores  in  it,  and 
the  injury  resulting  from  his  own  act  cannot  entitle  him  to  com- 
pensation. The  right  to  recover  for  any  iniury  to  the  house 
caused  by  the  negligence  of  the  appellant,  and  the  measure  of  dam- 
ages, were  fixed  by  facts  existing  long  before  the  storm  came  which 
destroyed  it ;  and  the  appellee  would  have  been  entitled  to  recover 
such  sum  as  would  have  been  necessary  to  put  the  lionse  in  as 
good  condition  as  it  was  before  the  ovemow,  with  i*ea8onable  com- 
pensation for  any  interruption  in  its  use  while  in  the  course  of  re- 
pair, or  to  the  difference  between  the  value  of  the  house  before 
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and  after  it  was  injured,  with  compensation  for  any  deprivation 
of  its  use  necessarily  suffered  while  it  was  being  repaired.  This 
was  the  extent  of  the  right  of  the  appellee  to  recover  for  any  in- 
jury to  the  house  which  may  have  been  cansed  by  the  negligence 
of  the  appellant.  The  injury  from  the  storm  was  neidier  the 
ordinary  nor  necessary  result  of  the  negligence  of  the  appellant 
complained  of.  The  evidence  objected  to  should  have  been  ex- 
cluded.    1  Suth.  Dam.  56. 

The  other  assignments  of  error  relate  to  matters  which  will  not 
probably  occur  on  another  trial,  and  need  not  be  considered. 

For  the  errors  noticed  the  judgment  will  be  revei*sed,  and  the 
cause  remanded. 


Owens 

V. 

Missouri  Pacific  R.  Co. 

{Advance  Case,  Texas,     April  22,  1887.) 

After  the  construction  of  the  embankment  of  the  defendant  road,  the 
plaintiflTs  land  was  overflowed  and  depreciated  in  value.  In  an  action  to 
recover  damages  for  the  injury  alleged  to  have  been  thus  caused,  the  court 
instructed  the  jury  that  the  measure  of  damages  is  **  the  difference  between 
the  value  of  the  plaintiff^s  land  before  the  construction  of  said  embankment, 
and  the  value  of  the  same  immediately  after  said  damage,  if  any  was  caused 
by  said  defendant."  The  court  also  instructed  the  jury  that  the  defendant 
was  not  bound  to  construct  sluices  and  water-ways  in  places  where  the 
water  did  not  naturally  flow  out,  an  instruction  having  previously  been  given 
that,  if  the  work  of  the  defendant  caused  the  overflow,  he  was  not  entitled  to 
recover.  Certain  witnesses  certified  that  the  standing  of  the  water  on  the 
land  in  question  wa&  wholly  caused  by  the  embankment  of  the  defendant, 
while  other  witnesses  testified  that  the  embankment  did  not  affect  the  flow 
of  the  waters  from  it.  A  verdict  was  rendered  for  the  plaintiff  for  a  small 
amount.     Held: 

1.  That  the  instruction  as  to  the  measure  of  damages  was  not  erroneous. 

2.  That  the  instruction  as  to  the  construction  of  sluices  and  water-ways 
was  not  erroneous ;  such  instruction  would  not  prevent  the  jury  from  con- 
sidering the  question  of  the  obstruction  of  the  outlets  of  tiie  pond  which 
covered  the  land  in  question. 

3.  That  the  verdict  would  not  be  set  aside  because  the  evidence  would 
have  sustained  a  verdict  for  a  much  larger  sum ;  nor  can  it  be  said  that  the 
jury  found  against  the  evidence  on  the  question  of  damages,  considering  the 
evidence  concerning  the  cause  of  the  standing  water. 

It  is  not  error  for  the  court,  upon  the  jury  reporting  that  they  cannot 
agree,  to  say  to  the  jury  that  there  has  been  a  mis-trial  at  a  former  term  in 
the  cause,  and  that  the  business  of  the  court,  and  the  interests  of  the  coun- 
try, made  it  important  for  them  to  agree,  if  it  could  be  done ;  and  any  ex- 
ception to  such  action  of  the  trial  court,  in  order  to  be  considered  upon 
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appeal,  must  be  t^ken  at  the  time,  and  a  bill  of  exceptions  prepared,  ten- 
dered to,  and  signed  by  the  judge,  after  having  been  submitted  to  the 
opposing  attorney  as  required  by  statute.  The  mere  statement  of  the  judge 
of  these  facts  in  the  record,  although  written  by  him  and  signed  officially, 
cannot  be  received  as  its  substitute. 

Appeal  from  McLennan  connty. 

Clark  cfe  Dyer  and  Herring  df  Kelley  for  appellant. 

Foster  <&  Wilkinson  for  appellee. 

Gaines,  J. — This  suit  was  brought  by  appellant  against  appellee 
to  recover  damages  to  appellant's  land,  alleged  to  have  been  caused 
by  an  embankment  erected  by  appellee.  Appellant  obtained  in 
QunrioNs  PM-  the  coart  below  a  verdict  and  judgment  for  $100;  and 
swcTED.  because,  as  he  claims,  the  damages  arc  insufficient,   he 

now  appeals  to  this  court.  That  after  the  constiniction  of  appel- 
lee's road  and  embankment,  the  land  of  appellant  was  overaown 
and  greatly  depreciated  in  value  there  can  be  no  doubt.  But  the 
stress  of  the  case  was  upon  the  issue  whether  the  continuous  over- 
flow, which  was  proved,  was  the  result  of  the  embankment,  or  was 
caused  by  an  unusual  succession  of  heavy  rains.  Incident  to  this 
was  the  further  question :  If  the  ovei'flow  was  affected  at  all  by 
the  embankment,  to  what  extent  was  it  inci^eased  by  that  obstruc- 
tion ?  A  large  number  of  witnesses  were  examined  upon  these 
questions  by  both  parties,  and  the  evidence  is  conflicting.  It  was 
peculiarly  within  the  province  of  the  jury  to  weigh  the  evidence, 
under  these  circumstances,  and  to  determine  the  issues.  Their 
verdict  cannot  be  disturbed  unless  for  errors  in  the  proceedings 
of  the  court. 

We  will  therefore  consider  the  assignments  in  order.  The  first 
and  second  are  presented  together,  and  are  as  follows:  "(1)  The 
court  erred  in  the  fifth  paragraph  of  the  charge  to  the  jnry,  where- 
in the  measure  of  damages  is  stated  to  be  'the  differ- 
TOMEiSuSlIfS?  ence,  if  any,  between  the  value  of  plaintiff's  land  before 
DAMAOK  COK8ID-  |.|jg  coustruction  of  said  embankment  and  the  value  of 
the  same  immediately  after  said  damage,  if  any,  was^ 
caused  by  said  defendant.'  (2)  The  court  erred  in  not  giving  to- 
the  jury  the  special  charge  as  to  the  measure  of  damages,  which 
would  have  corrected  the  error  complained  of  in  the  preceding- 
assignment,  which  charge  was  as  follows:  'If  the  jury  should  find^ 
under  charges  heretofore  given,  that  the  plaintiff  has  suffered 
damages  by  the  erection  and  maintenance  of  said  railway  embank- 
ment for  which  he  would  otherwise  be  entitled  to  recover  of  the 
Missouri  Pacific  R.  Co.,  under  the  law  and  evidence,  by  reason  of 
said  embankment  being  the  original  cause  of  the  injury,  the  fact, 
if  it  be  a  fact,  that  in  tlie  present  condition  of  the  pond,  and  the- 
ground  adjacent  thereto,  the  removal  of  the  embankment  originally 
erected  would  not  cause  the  water  to  flow  off,  cannot  diminish,. 
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impair,  or  defeat  the  right  of  tlie  plaintiflP  to  recover.  If  tlie  jury 
find  for  the  plaintiflP,  they  will  find  for  liini  such  damages  as  have 
been  caused  by  the  defendant  to  this  time,  and  the  measure  of 
damages  is  the  difference  in  value  of  the  land  at  the  erection  of 
the  embankment  and  its  present  value,  in  the  absence  of  any  evi-' 
dence  that  the  value  of  said  land  has  been  changed  or  diminished 
by  other  causes." 

It  is  to  be  noted  that  the  second  assignment  is  not  sustained  by 
the  record.  What  is  called  therein  the  special  charge  was  em- 
braced in  two  separate  instructions  asked  by  the  appellant.  Tiie 
record  shows  that  so  much  of  the  instruction  quoted  as  is  em* 
braced  in  the  first  sentence  wns  asked  as  a  sepai'ate  charge,  and 
was  given.  That  which  is  embraced  in  the  second  sentence  was 
separately  requested  also,  but  was  refused.  Ordinarily  the  meas- 
ure of  damages  resulting  from  overflows  caused  by  the  construc- 
tion of  embankments  is  the  loss  resulting  from  each  successive 
flood ;  but  in  this  case  it  was  alleged  that  the  value  of  the  land 
was  permanently  impaired  by  the  destruction  of  a  valuable  pas- 
ture, and  the  damages  claimed  were  the  deterioration  in  the  price 
of  the  property.  So  far  as  the  record  discloses,  no  question  was 
made  upon  either  side  as  to  this  being  the  proper  measure  of 
plaintiflE's  recovery,  if  he  were  entitled  to  recover  at  all.  The 
appellant's  proposition,  under  the  assignment,  is  that  the  portion 
of  the  charge  cqmplained  of  in  the  first  assign m,en t  ^^  took  from 
the  jury  the  consideration  of  damage  that  may  have  resulted  to 
plaintiflE  by  reason  of  dehns  being  deposited  in  the  water-ways, 
outlets,  and  sluices  of  the  pond,  while  the  land  was  for  a  long  time 
flooded,  which  damage  would  not  have  resulted  immediately  after 
the  overflow,  but  would  have  been  the  result  of  continuous  deposit 
of  sediment  after  the  lapse  of  time  from  the  13tli  of  December, 
1881,  until  July,  1883,  and  later." 

We  do  not  think  the  instruction  obnoxious  to  the  objection 
made  to  it  in  this  proposition.  It  does  not  charge  the  jury  that 
the  measure  of  damages  is  the  diflPerence  in  the  value  of  the  land 
before  the  embankment  was  made,  and  its  value  immediately  after 
the  first  overflow  that  followed,  but  that  it  is  the  difiPerence  in 
value  before  the  construction  was  made  and  immediately  after  the 
damage  that  resulted  from  defendant's  act.  This,  we  think, 
clearly  iTieans  the  diflEerence  between  the  value  immediately  before 
the  erection  and  its  value  after  all  the  damage  caused  by  it  had 
been  done.  This  was  correct,  and,  in  our  judgment,  as  applicable 
to  the  evidence  adduced,  was  not  calculated  to  mislead  the  jury. 
The  fifth  special  charge  asked  by  appellant  had  been  substantially 
given  in  the  instruction  we  have  had  under  consideration,  and 
therefore  it*  was  not  error  to  refuse  it. 

The  fifth  assignment  of  error  complains  of  the  action  of  the 
court  in  telling  the  jury,  when  they  reported  they  could  not  agree> 
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tiiat  there    had    been    a  mis-trial    at    a    formev    term   in  this 

ciuise,  and  that  tlie  business  of  the  court,  and  tlie  inter- 
mSiTSrm.  ests  of  the  country,  made  it  important  for  them  to 
oFKrcKPTfoKS:^  agree,  if  it  could  be  done.     But  to  this  action  of  the 

court  no  exception  M-as  taken  at  the  time,  and  ito  bill 
of  exceptions  prepared,  tendered  to,  and  signed  by  the  judge, 
after  having  been  submitted  by  him  to  the  opposing  attorneys,  as 
the  statute  requires.  There  appears  in  the  record  a  stateinent  of 
the  fact  that  the  judge  used  the  language  to  the  jury  which  is 
complained  of  in  the  assignment,  and  under  the  circumstances 
therein  set  forth  ;  but  we  think  this  cannot  be  considered.  In 
order  to  subject  the  action  of  the  trial  court  to  reversion  on  appeal, 
it  must  be  excepted  to  at  the  time.  The  office  of  a  bill  of  excep- 
tions is  to  show  the  proceedings  of  the  court  which  do  not  other- 
wise appear  of  record,  and  the  mode  of  its  authentication  being 
provided  by  law,  the  mere  statement  by  the  judge,  although 
written  by  him  and  signed  officially,  caimot  be  received  as  its 
substitute. 

The  fifth  and  sixth  assignments  of  error  are  submitted  with  the 
«ame  statement,  and   may  be  considered  together.     They  are  as 

follows:  "  (4)  The  verdict  of  the  jnrj'  is  manifestly  a 
vSKiCT-"  compromise  verdict,  and  i^  contrary  to  law  and  not 
aw^touiTd'^kot  warranted  by  the  evidence.  (5)  The  verdict  is  contraiy 
DMict'      '^''  to  law  and  evidence  in  this :    It  finds  one  hundred 

dollai*s  damages  for  plaintiflp,  thei-ebv  admitting  his 
<!ause  of  action  .is  alleged,  when  there  was  no  conflict  of  evidence 
as  to  the  measure  of  damage ;  and  the  very  least  amount  of  dam- 
ages, as  shown  by  the  evidence,  without  anything  at  all  to  the 
<jontrary,  is  $13,000.  So  the  jury  should  have  found  a  verdict, 
under  the  law  and  evidence,  for  this  amount;  and  in  this,  the 
verdict  is  entirely  without  and  not  supported  by  any  evidence, 
-and  is  manifestly  contrary  to  the  law  as  charged  by  the  court." 

The  evidence  would  doubtless  have  warranted  a  verdict  for 
plaintiff  for  damages  to  a  much  greater  amount  than  that  found 
by  the  jury.  It  would  also  have  sustained  a  verdict  for  the  de- 
fendant. There  were  witnesses  who  testified  that  the  standing  of 
the  water  over  the  land,  and  the  consequent  destruction  of  the 
pasture,  were  wholly  caused  by  defendant's  embankment.  There 
were  about  as  many  who  gave  evidence  that  they  had  known  the 
land  for  many  years,  and  that  the  embankment  did  not  affect  the 
flow  of  the  waters  from  it.  There  were  still  others  from  whose 
testimony  the  jury  were  warranted  in  concluding  that  the  em- 
bankment did  somewhat  affect  the  drainage  of  the  ^and,  but  that 
the  damage  was  in  the  main  to  be  attributed  to  natural  causes,  and  that 
the  construction  of  the  work  contributed  to  it  only  to  a  very  slight 
oxtent.  A  number  of  witnesses  having  sworn  that  the  overflow 
was  caused  by  the  embankment,  and  others  equally  credible  having 
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sworn  that  it  was  not,  it  is  not  surprising  that  the  jnry  conchided 
4liat  ihe  truth  lay  between  the  two  extremes,  and  found  that  the 
work  did  affect  the 'floods,  but  only  to  a  very  limited  degree, 
buch  being  the  case«  we  cannot  say  that  the  jury  found  against  the 
evidence  upon  the  questipn  of  damages. 

The  objection  that- the  finding  of  the  jury  is  a  compromise 
verdict  is  not  well  taken.  We  presume  that  but  few  verdicts  are 
leturned  giving  damages  for  a  tort  in  which  the  amount  is  not  the 
result  of  a  compromise  between  the  members  of  the  jury. 

The  sixth  assignment  of  error  is  that  "the  court  erred  in  the 
last  paragraph  of  its  charge  to  the  jury,  whicih  is  as  follows  :  '  You 
are  further  instructed  that  the  law  does  not  require  the 
construction  of  sluices  or  culverts  for  the  drainage  of  J^^^SSuS 
:and,  except  that  which  naturally  lays  so  that  the  water  SSTcuLYBRm* 
thereon  will  be  naturally  drained  by  the  construction 
of  such  culverts  or  sluices ;  and  if  the  jury  find  from  the  evidence 
that  the  water  standing  on  Dry  pond,  at  its  present  height,  has  no 
natural  connection  with  or  flow  to  the  embankment  at  the  north 
end  of  the  i-ailroad  through  plaintiff^s  lands,  the  defendant  would 
not^  in  such  cases,  be  required  to  construct  a  culvert  or  sluice 
under  such  embankment  through  plaintiff^s  land,  at  said  north  end, 
for  the  drainage  of  the  water  standing  in  said  Dry  pond  at  that  point ; 
unless  yon  also  find  that  said  Dry  pond  is  disconnected  with  said 
embankment  at  said  point  by  the  accumulation  of  debris  between 
said  Dry  pond  and  said  embankment,  caused  by  the  construction 
of  the  same,  thus  preventing  the  natural  flow  of  said  water  to  said 
drainage,  if  any."     Record,  200. 

This  charge  is  not  liable  to  the  criticism  made  upon  it  in  the 
propositit)n  under  the  assignment.  It  is  clearly  not  upon  the 
weight  of  the  evidence,  nor  do  we  see  that  it  was  calculated  to 
mislead  the  jnry.  It  does  not  exclude  from  the  consideration  of 
the  jury  the  question  of  the  obstruction  of  the  outlets  in  the  south- 
ern portion  of  the  pond,  as  api)ellant  complains.  The  jury  are 
merel}'  told,  in  effect,  that,  if  the  water  aid  not  naturally  flow 
out  at  the  north  end,  defendant  was  not  bound%to  construct  water- 
ways there,  except  in  case  debris  thrown  up  by  the  embankment 
had  dammed  the  natural  outlet  at  that  point.  The  jury  had  al- 
ready been  instructed,  in  substance,  that,  if  the  work  caused  the 
overflow,  plaintiff  mmis  entitled  to  recover,  and  the  instruction  now 
under  consideration  did  not  preclude  them  from  finding  that  there 
may  have  been  an  outlet  at  tlie  southern  part  of  the  pond  which 
the  embankment  had  obstructed. 

We  find  no  error  in  the  judgment,  and  it  is  affirmed. 

Measure  of  Damages  for  the  Overflow  of  Landi — See  Dote  to  Lammeland  o. 
St.  Paul,  etc.,  R.  Co.,  26  Am.  &  Eng.  R.  R.  Cas.  598;  Note  i6  Valley  H. 
Co.  9.  Frantz,  25  lb.  279^280;    Chicago,   etc.,  R.   Co.  v.  Benson,  20  lb.  96; 

30  A.  &  £.  R.  Cas  —14 
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Hull  0.  Chicago^  etc,  R.  Co.,  20  lb.  341 ;  Quinn  o.  Chicago,  etc.,  R.  Co..  17 
Xb.  68;  Uamujond  «.  Port  Royal,  etc.,  R.  Co.,  11  lb.  35d;  Anderaon  «.  Cin- 
cinnati Southern  R.  Co.,  14  lb.  380  and  note;  Van  Arsdall  «.  Burlington. 
C.  &  R.  N.  R.  Co.  6  lb.  68. 


Lyman 

V. 

Central  Yesmont  B.  Co^ 

{Adtance  Cau^  Vemumt,    Auguit  15,  1887.) 

The  defendant,  the  receiver  of  another  railroad,  with  the  consent  of  the 
court  of  chancery,  leased  and  operated  still  another  railroad,  not  in  the  hands 
of  the  court.  The  plaintiff  brought  suit  against  the  receiver  to  recover 
damages  for  the  death  of  her  husband  on  the  leased  road,  caused  by  the 
ucgligence  of  the  defendant  in  not  providing  a  safe  track.  The  defendant 
set  up  its  receivership  as  a  defence,  and  that  leave  to  prosecute  had  not  been 
obtained  from  the  court  of  chancery.     Held: 

1.  That  the  court  of  chancery  can  only  interfere  to  protect  its  officers  by 
writs  of  injunction,  directed  against  the  party,  restraining  him  from  further 
prosecuting  the  action,  and  not  against  the  law  court  or  any  of  its  officers; 
hence  it  was  no  jurisdictional  bar  to  the  suit  that  leave  to  prosecute  had  not 
first  been  obtained. 

2.  That  the  receiver  stood  as  to  the  business  of  the  leased  road,  not  as  a 
receiver  in  the  sense  that  he  was  in  that  business  an  officer  of  the  court,  but 
as  a  party  nUjurii,  acting  as  his  own  principal,  and  upon  his  own  responsi- 
bility. 

Action  on  the  case.  Heard  on  demurrer,  September  term,  1884, 
Bntland  county,  Veazey,  J.,  presiding.  Judgment  pro  forma  that 
the  demurrer  to  the  defendant's  special  plea  be  sustained,  and  that 
the  plea  is  insufBcient.     Affirmed. 

Tne  declaration  was,  in  part,  as  follows: 

^^  For  that  the  defendant  at,  to  wit,  Shoreham,  in  the  county  of 
Addison,  was  the  lessee  of  a  certain  railroad,  known  as  the  Addi- 
son Railroad,  passing  through  said  town,  and  as  such  lessee  was 
and  had  long  been  operating  and  managing  the  same,  and  running 
locomotives  and  cars  thereon,  from,  etc. ;  and  the  plaintiff's  hus- 
band and  intestate,  Daniel  F.  S.  Lyman,  was  an  employee  of  the 
defendant,  as  master  and  tender  of  the  drawbridge,  foittning  a  part 
of  said  Addison  Railroad,  over  Lake  Champlain ;  and  as  defend- 
ant's employee,  in  the  discharge  of  his  duty  as  its  servant,  fre- 
quently passed  over  said  road,  on  Ins  way  to  Rutland,  in  the  county 
of  Rutland,  aforesaid,  and  return,  upon  the  defendant's  locomo- 
tives and  cars,  and  thereupon  it  became  and  was  the  duty  of  the 
defendant  to  provide  a  suitable,  safe,  and  sufficient  roadbed  and 
track,  and  to  use  due  and  proper  skill,  care  and  diligence  in  pro- 
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vidiQg  a  snitable,  safe,  and  sufficient  roadwaj  for  the  passage  of 
said  loooniotives  and  cara  to  and  fro  over  said  milroad. 

^  Yet  the  said  defendant,  disregarding  and  neglecting  its  dnty 
aforesaid,  did  not  then  and  there  provide  a  suitable,  safe,  and  sui- 
ficient  roadbed  and  track  for  the  passage  of  said  locomotives  and 
ears  to  and  fro  over  said  railroad ;  but,  on  the  contrary  thereof, 
did  negligently  and  carelessly  provide  a  roadbed  and  track  which 
was  insufficient,  unsuitable,  and  unsafe  for  the  passage  of  locomo- 
tives and  cars  over  the  same,  whereby  and  by  means  of  the  unsuit- 
able,  insufficient,  and  unsafe  condition  of  said  roadbed  and  track, 
a  certain  locomotive  of  the  defendant,  whereon  said  intestate  was 
then  and  there  riding,  said  intestate  having  got  upon  said  locomo- 
tive at  a  preceding  stopping-place  of  trains  running  over  said  road, 
for  the  purpose  of  being  able  to  attend  to  his  duties  at  said  draw- 
bridge without  delay,  wlien  the  same  should  be  reached  by  said 
locomotive,  according  to  the  coui*se  of  his  said  employment  and 
in  pursuance  of  his  auties  therein,  was  thrown  from  the  track  and 
thrown  down  the  embankment  of  said  railroad  and  thereby  the 
sain  intestate  was  then  and  there  instantly  killed;  that  said  intes- 
tate resided  in  Rutland,  in  said  county  of  Rutland,  and  left  sur- 
viving him  a  widow,  the  plaintiff,  Luvia  A.  Lyman,  and  four 
children  ;  and  that  said  children  constitute  the  next  of  kin  of  said 
intestate.  Whereby  the  defendant  became  liable  to  an  action  for 
damages  by  force  oi  the  statute  in  such  case  made  and  provided, 
at  suit  of  the  plaintiff,  as  administratrix  as  aforesaid,  for  ner  bene- 
fit as  widow  of  said  intestate,  and  for  the  benefit  of  his  said  next 
of  kin,  to  the  damage  of,"  etc. 

Pleas,  general  issue : 

^' And  for  a  further  plea  in  this  behalf  the  said  defendant,  by 
leave  of  court,  etc.,  says  that  the  said  plaintiff  ought  not  to  have 
or  maintain  her  aforesaid  action  thereof  against  the  said  defendant, 
because  the  defendant  saith  that  at  the  time  of  the  pretended  in- 
jury in  and  by  said  declaration  complained  of,  the  said  defendant 
was  not  in  the  possession  of  the  railroad,  engines,  cars,  or  property 
in  said  declaration  mentioned,  nor  controlling  the  same,  nor  the 
agents,  servants,  or  employees  engaged  or  employed  on  or  about 
the  same;  but  the  defendant  avers  tliat,  at  tlie  time  aforesaid,  and 
for  a  long  time  before  and  after,  to  wit,  from  the  Ist  day  of  Jan- 
uary, 1874.  continuously,  down  to  the  time  of  the  beginning  of 
this  suit,  said  railroad,  engines,  cars,  and  property  were  in  the  sole 
and  exclusive  possession,  management,  and  control,  and  each  and 
all  of  the  said  agents,  servants,  and  employees  were  in  the  sole  and 
exclusive  employment  and  control  of  tne  Central  Vermont  R.  Co. 
as  I'eceivers  and  managers  of  the  Vermont  Central  and  Vermont 
A  Canada  railroads,  and  property  connected  with  and  appertaining 
thereto,  under  and  l>v  virtue  of  a  decree  or  order  of  the  honorable 
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the  conrt  of  chancery,  within  and  for  the  county  of  Franklin,  and 
State  of  Vermont,  rendered  on  the  21st  day  of  June.  1873,  in  a 
cause  thea  pending  in  said  court  of  chancery,  entitled  Vermont  & 
Canada  R.  Co.  et  al.  v,  Vermont  Central  R.  Co  et  al.^  and  not 
otherwise. 

"And  this  the  said  defendant  is  ready  to  verify.     Wherefore 
the  said  defendant  prays  judgment,  if  the  said   plaintiff  ought  to 
have  or  maintain  her  aforesaid  action  thereof  agamst  the  said  de 
fendant,"  etc. 

.  Noble  i&  Smithy  Stephen  JEl  Royce^  and  E.  J,  Ormsbee  for  de- 
fendant. 

F.  C,  Swininffton  for  plaintiff. 

Powers,  J. — This  is  an  action  on  the  case  for  negligence  in  the 
operation  of  the  Addison  Railroad  by  the  defendant,  as  lessee, 
whereby  the  plaintiff's  intestate,  an  employee  of  the  defendant 
was  killed. 

The  defendant  filed  the  plea  of  the  general  issue,  to  which  the 
mniliter  was  answered,  and  a  special  plea  to  which  there  was  a 
general  demurrer. 

The  question  for  consideration  arises  upon  the  demurrer. 

The  substance  of  this  plea  is  that  the  defendant  was  not  at  the 
QuKsnoNs  OF  ti™6  when,  etc.,  in  the  possession  or  control  of  said  rail- 
plradinq.  Y02L^dL  and  the  rolling-stock  of  the  same,  nor  in  control  of 
the  servants  and  employees  operating  the  same,  but  that  the  Central 
Vermont  R.  Co.,  as  receivers  and  managers  of  the  Vermont  Central 
and  Vermont  &  Canada  railroads,  and  property  connected  there- 
with and  appertaining  thereto,  under  and  by  virtue  of  a  decree  or 
order  of  the  court  of  chancery  within  and  for  Franklin  County, 
rendered  June  21,  1873,  in  a  cause  then  pending  in  said  court,  en- 
titled Vermont  &  Canada  R.  Co.  v.  Vermont  Central  R.  Co.  et  al,y 
was  at  the  time  when,  etc.,  in  the  sole  and  exclusive  possession, 
management,  and  control.of  said  railroad,  its  rolling-stock,  and  the 
servants  operating  the  same. 

There  is  some  attempt  made  in  the  defendant's  brief  to  claim 
that  the  defendant  named  in  the  declaration  is  a  different  person 
from  the  party  set  up  as  receiver.  But  if  this  refinement  were 
possible  it  would  not  aid  the  defendant ;  as  in  such  case  the  plea 
would  amount  to  the  general  issue,  and  this  would  acknowledge 
the  jurisdiction  of  the  court. 

But  we  think  the  terms  of  the  plea  should  have  a  reasonable  con- 
struction ;  and  its  natural  import  is  that  the  defendant  named  in 
the  writ  as  a  party  primarily  responsible,  in  fact,  was  a  mere 
representative  not  personally  answerable ;  as  if  A  be  sued  generally 
and  he  pleads  that  he  was  administrator. 

It  is  to  be  noticed  that  the  plea  does  not  deny  the  allegation  in 
the  declaration   that  the  defendant  was  the  lessee  of  the  Addison 
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road,  and  was  operating  snch  road  as  lessee,  except  arffumentativelj, 
wliicli  is  not  enough.  The  want  of  a  denial  is  an  adinission  of  the 
fact  alleged  in  the  declaration  that  the  defendant  was  such  lessee 
and  operator  of  the  road  as  charged.  "  Every  pleading  is  taken  to 
confess  snch  travei'sable  matters  alleged  on  the  other  side* as  it 
does  not  traverse."     Steph.  PI.  217. 

This  plea,  upon  the  defendant's  theory,  is  a  plea  to  the  jurisdic- 
tion. It  attempts  to  set  up  reasons  why  the  Butland  county  court 
has  not  jurisdiction  over  the  defendant.  In  this  posture  the  plea 
is  too  late  in  time.  It  was  filed  with  a  plea  of  tlie  general  issue, 
on  which  issue  has  been  joined,  whereas  a  plea  to  the  jurisdiction 
is  ^*  the  first  plea  in  the  regular  order  of  pleading  on  the  part  of 
the  defendant."     Gould.  PI.  chap.  5,  §  13. 

It  is  analogous  to  a  plea  in  abatement ;  and  if  the  defendant 
files  any  other  plea,  like  the  general  issue,  it  is  waived  ;  as  a  plea 
of  the  general  issue  confesses  jurisdiction.     Gould.  PI.  chap.  2, 

As  a  plea  to  the  jurisdiction,  it  is  defective  in  that  it  professes 
to  answer  the  cause  of  action  as  a  bar,  and  concludes  with  a  prayer 
for  judgment  if  the  plaintiff  ought  to  have  or  maintain  his  action  ; 
whereas  the  matter  set  up  does  not  meet  the  cause  of  action.  The 
defendant  does  not  attempt  to  say  the  plaintiff  has  no  right  to  sue 
anywhere,  but  that  she  cannot  sue  where  she  attempts  to.  This  is 
the  scope  and  theory  of  the  plea,  as  the  defendant  argues  his  case, 
though  it  is  manifest  that  no  sufficient  allegations  appear  to  warrant 
such  claim.  Giving  to  the  plea  all  that  the  defendant  claims  for 
it,  it  amounts  to  this :  The  cause  of  action  must  be  referred  to  the 
court  appointing  the  receiver  for  trial  and  determination. 

The  plea  does  not  aver  that  the  Addison  Eailroad,  and  the 
rolling-stock  used  thereon,  is  parcel  of  the  receivership  estate  in 
the  hands  of  the  Franklin  county  court  of  chancery  for  admin- 
istration through  its  receivers  and  managers,  nor  does  it  aver  any 
pi'ohibition  upon  the  plaintiff's  proceeding  with  her  action  in  the 
Kutland  county  court,  but  rests  upon  the  mere  proposition  that 
the  defendant  has  been  appointed  receiver  of  other  i*ailroads  im- 
pounded in  a  cause  depending  in  another  court,  and  as  such  re- 
ceiver is  in  possession  and  control  of  the  Addison  road.  All  this 
is  consistent  with  the  allegation  in  the  declaration  that  the  defend- 
ant is  the  lessee  and  operator  of  the  Addison  road,  and  such  allega- 
tion is  to  be  taken  as  true. 

The  same  person  who  was  the  receiver  of  the  other  roads  was 
the  lessee  of  the  Addison  road,  but  this  did  not  make  the  ^ 

.,1.  ,  .,.'  ^  ...       Poflrnoif  or  RB- 

Addison  road  receivership  property,  nor  expose  it  to  ckiter  uusmo 
administration  as  receivership  estate  by  the  Franklin 
county  court  of  chancery.     The  receiver  acquired  it  by  contract, 
not  by  decree  of  the  court  of  chancery. 
If  the  court  of  chancery  consented  that  its  receiver  might  step 
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ontside  liie  proper  functions  as  receiver  of  the  Vermont  &  Canada 
and  Yerniont  Oentral  railroads,  and  engage  as  a  lessee  in  business 
foreign  to  the  administration  of  the  property  in  the  hands  of  the 
court,  he  stands,  as  to  such  business  and  as  to  all  persons  employed 
by  him  or  having  business  relations  with  him  in  the  conduct  of 
such  foreign  business,  not  as  a  receiver  in  the  sense  that  he  is 
therein  an  officer  of  the  court,  but  as  a  party  suijuris^  acting  as 
his  own  principal  and  upon  his  own  responsibility.  The  order  of 
the  court,  if  any,  sanctioning  his  engagement  is  such  outside  busi- 
ness, is  available  to  him  in  the  settlement  of  his  accounts  as  re- 
ceiver of  the  roads  in  the  hands  of  the  court,  but  not  as  tlie  gauge 
of  his  responsibility  to  third  persons  dealing  with  him. 

The  case  of  Kain  v.  Smith,  80  N.  Y.  458,  s.c,  2  Am.  &  Eng. 
R.  R.  Cas.  545,  is  a  well-considered  case,  and  directly  in  point. 
There,  as  Ifere,  the  plaintiff  was  an  employee  of  the  defendant,  who 
was  the  lessee  of  the  Ogdensburg  &  Lake  Champlain  Railroad,  and 
a  receiver  of  the  Canada  and  Central  railroads.  The  plaintiff  was 
injured  in  the  line  of  duty  by  defective  machinery  used  in  the 
operation  of  the  leased  road.  The  declaration  charged  the  de- 
fendants as  carriers  of  passengers  and  freight,  and  having  in  use  in 
such  business  the  defective  machinery  occasioning  the  plaintiff's 
injury.  The  defence  set  up  there  was  substantially  that  urged 
liere.  The  court,  speaking  of  the  defendant's  relation  to  the  injury, 
says,  page  470 :  "  He  was  not  in  possession  of  the  Ogdensburg  <fe 
Lake  Champlain  Railroad  as  an  officer  of  any  court,  or  bj  its 
authority.  The  court  itself  never  had  possession  or  control  over 
it  He  went  into  possession  with  his  associates  by  virtue  of  aeon- 
tract.  He  was  permitted,  not  directed,  by  the  court  to  make  it, 
and  this  permission  will  serve  him  upon  his  accounting  for  his 
management  of  the  Vermont  Central  road."  Again:  ''Outside 
the  State  he  stands  as  an  individual  liable  for  his  negligence, 
whether  he  acts  personally  or  through  agents,  alone  or  in  conipanj 
with  others.  He  cannot  be  shielded  by  a  description  of  his  office 
or  a  declaration  that  he  is  actin2:  in  an  official  character.'' 

If  the  defendant  would  be  liable  upon  the  facts  in  New  York, 
he  clearly  would  be  in  any  jurisdiction." 

But,  pursuing  the  line  of  argument  taken  at  the  liearing  before 

UB,  and  giving  the  plea  the  scope  it  is  claimed  to  have, 

RECEIVER B RE-  wc  thiuK  tliat  if  the  defendant  had   been  in  fact  a  re- 

TORTS  iH  MAN-  ccivcr  lustcad  01  a  Icsscc  01  tlic  Audison  road,  opcratiug 

ROAD  -  AUTHo-  it  under  the  ordera  of   the  court  of  chancery,  then, 

RITIB8    REVIEW-     ,  .  J       1  1  ^  i?  •  i 

ED.  Jiavmg  assumed  the  character  of  a  common  ciurier  oi 

freight  and  passengers,  it  would  be  answerable  for  its 
torts  in  the  manao:ement  of  the  road  to  the  same  extent  that  the 
Addison  R.  Co.  would  have  been,  in  the  same  operation,  to  its  em- 
ployees, as  well  as  third  persons. 

I'his  court  is  already  committed  to  this  doctrine.     In  Sprague  i'. 
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Smith,  99  Yt.  421,  the  defeT>dant  was  saed  for  an  i»jnrj  to  a 
pas&enger.  The  defendant  was  operating  the  road  as  trustee  for 
the  bondholders.  Defence  was  n[iade  that  tlie  tioistee  could  not  be 
wade  liable  personally.  Chief  Justice  Redfield,  for  the  court, 
said :  "  And  we  can  see  no  reason  why  the  defendants  are  not  liable 
to  the  same  extent  as  the  company  would  have  been,  and  upon 
similar  grounds  to  those  upon  which  lessees  or  any  others  exercis- 
ing the  franchise  of  the  company  for  the  time  must  be;  that  is, 
that  they  are  the  ostensible  parties  who  appear  to  the  public  to  be 
exercising  the  franchise  of  the  company.  .  .  .  The  party  having 
this  independent  control  is  in  general  liable  for  the  acts  of  those 
under  such  control,  whether  of  contract  or  tort." 

In  Blnmenthal  v.  Brainerd,  38  Vt.  402,  the  defendants  were 
sued  for  the  loss  of  goods,  two  counts  charging  them  as  common 
carriers,  and  one  as  warehousemen.  Defence  was  made  that  they 
were  receivers  in  chancery  of  the  railroads,  in  the  operation  of 
which  the  goods  were  lost,  and  that  they  were  subject  only  to  an 
accounting  for  the  damage  in  that  court,  and  could  not  be  made 
liable  in  this  action  as  common  carriers.  The  court  siiid :  ''A 
court  of  chancery  will  protect  a  person  acting  under  its  process  or 
authority  in  the  execution  of  a  decree  or  decretal  order,  against 
suits  at  law,  and  will  compel  parties  to  apply  to  that  court  for  re- 
lief. This  protection  is  accorded  by  that  court  to  its  officers  only 
on  their  application,  and  is  granted  by  the  chancellor  in  the  exer- 
cise of  his  discretion  ;  and  it  is  to  be  presumed  that  it  would  be' 
granted  in  any  necessary  or  proper  case  for  relief.  2  Story,  Eq. 
Jur.  (Redf.  ed.)§§  833  a,  J,  891 ;  2  Dan.  Ch.  (Perkins'  3d  Am.  ed.) 
1433.  But  we  think  that  the  mere  fact  that  the  defendants  were 
acting  as  receivers  under  the  appointment  of  the  court  of  chancery 
cannot  be  recognized  as  a  defence  to  a  suit  at  law,  for  tlie  breach 
of  any  obligation  or  duty  which  was  fairly  and  voluntarily  assumed 
by  them,  in  matters  of  business  conducted  or  carried  on  by  them 
while  acting  as  receivers. 

In  Newell  v.  Smith,  49  Vt.  255,  the  defendants  were  sued  as 
common  carriers  for  negligent  delay  in  the  transportation  of  goods. 
Defence  was  made  that  the  defendants  had  connection  only  with 
goods  as  receivei's  in  chancery.  The  court  said  :  "  The  defendants 
were  receivers  in  chancery  of  the  property  of  the  railroads  em- 
ployed in  part  in  the  transportation  of  the  goods  in  question.  In 
the  operation  and  the  management  of  the  roads  they  sustained  to 
persons  dealing  with  them  the  character  of  common  carriera.  They 
at  all  times  might  invoke  the  aid  of  the  court  of  chancery  in  any 
matter  affecting  their  duty  or  liability  under  their  trusteeship; 
waiving  this,  they  are  amenable  in  the  common-law  courts  to 
actions  for  negligence  as  c^'riers." 

Tlie  doctrine  is  not  peculiar  to  this  State.  In  Paige  v.  Smith, 
99  Mass.  395,  the  same  defence  was  made  to  a  claim  for  loss  of 
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gooda  entnieted  to  them  as  common  carrierB,  and  the;  were  held 
liable^  And  in  Nichols  v.  Smith,  115  Mass.  332,  thej.'vrereheld 
in  an  action  at  law  for  the  loss  of  wool  in  a  depot  under  tbeir 
control. 

In  Ballon  v,  Farnnm,  9  Allen,  47,  the  plaintiff  claimed. damages^ 
for  the  negligence  of  a  switchman  on  theJNorfolkCoantjKailroad 
The  defendants  were  trustees,  and  denied  that  they  managed  the 
road  in  a  personal  capacity ;  but  the  court  held  them  pei-soually 
liable,  as  they  were  in  control,  exercising  the  franchise  of  the  cor- 
poration and  controlling  all  the  servants  employed  in  the  condact 
of  the  business.  On  the  same  ground  like  decisions  wei*e  made  in 
Barter  v.  Wheeler,  49  N.  H.  9,  and  Lainphear  v,  Bnckinghaui,  3^ 
Conn.  237.  In  Kinney  v.  Crocker,  18  Wis.  80,  the  defendant,  a 
receiver,  was  sued  for  the  negligence  of  his  servant.  The  court 
said  :  *'  A  court  of  equity  will,  on  proper  application,  protect  its 
own  receiver,  when  the  possession  which  he  holds  under  the  order 
of  the  court  is  sought  to  be  disturbed  ;"  and  again  :  "  But  in  all 
these  cases  it  is  not  a  question  of  jurisdiction  in  the  courts  of  law, 
but  only  a  question  whether  equity  will  exercise  its  own  acknowl- 
edged jurisdiction  of  restraining  suits  at  law,  under  such  cirenmr 
stances,  and  itself  dispose  of  the  matter  involved.  It  follows  tliat 
although  a  plaintiff  in  such  case,  desiring  to  prosecute  a  legal  claim 
for  damages  against  a  receiver,  might,  in  order  to  relieve  himself 
from  the  liability  to  have  his  proceeding  arrested  by  an  exercise  of 
its  equitable  jurisdiction,  very  properly  obtain  leave  to  prosecute; 
et  his  failure  to  do  so  is  no  bar  to  the  jurisdiction  of  the  court  of 
aw,  and  no  defence  to  an  otherwise  legal  action  in  the  trial.  There 
can  be  no  room  to  question  this  conclusion  in  all  cases  where  there 
is  no  attempt  to  interfei'e  with  the  actual  possession  of  propei'ty 
which  the  receiver  holds  under  the  order  of  the  court  of  chauceryt 
but  only  an  attempt  to  obtain  a  judgment  at  law  in  a  claim  for 
damages."  In  this  case  the  action  was  brought  against  the  i-eoeiver 
himself,  and  the  question  of  jurisdiction  was  the  exact  point  in 
judgment. 

In  Allen  v.  Central  B.  Co.,  42  Iowa,  683,  suit  was  brought 
against  the  corporation  whose  property  was  in  the  hands  of  a  re- 
ceiver, for  a  trespass  in  ejecting  •,  passenger  from  a  train.  De- 
fence was  made  that  the  road  was  in  the  hands  of  a  i-eceiver. 
Some  question  was  made  whether  the  receiver  after  his  appoint 
ment,  a  few  days  prior  to  the  injury,  had  assumed  control,  but  the 
trial  court  ruled  that  the  action  could  not  be  maintained  agaiu^r 
the  company  unless  leave  to  prosecute  it  had  firat  been  obtained 
from  the  court  appointing  the  receiver,  and  this  was  the  question 
for  consideration  in  the  supreme  court.  The  court  cites  ana 
quotes  from  Kiimey  v.  Crocker,  last  above  cited,  and  says  :  "  This 
case,  in  our  opinion,  announces  the  correct  doctrine." 

That  the  objection  is  not  a  jurisdictioiial  bar  js  generally,  and  it 
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may  be  added  almost  universally,  held  (Ansrel  v.  Smith,  9  Ve&. 
335 ;  Cliautanqna  County  Bank  v.  Kisley,  19  N.  Y.  369 ;  Camp 
V.  Baniey,  4  Hun,  373;  High  Rec.  §398;  cases  supra;  Jones, 
R.  R.  Sec.  §§  509,  510);  and,  on  principle,  why  should  the  rule  be 
otherwise  ?  A  receivership  of  a  railroad  is  created,  as  in  all  other 
cases,  as  a  provisional  and  pro  tempore  scheme  for  the  preserva- 
tion of  the  estate  pendente  cite.  The  scope  of  the  receiver's  duty 
is  mei'ely  administrative.  He  is  bound  to  manage  the  estate  ac- 
cording to^the  rules  of  good  husbandry, — ^ood  husbandry  as 
applicable  to  the  character  of  the  estate  he  holds.  If  the  property 
happens  to  be  a  railroad  or  other  going  concern,  that  for  public 
reasons  or  its  own  conservation  or  advantage  must  be  kept  in 
operation,  and  the  receiver,  with  or  without  the  credentials  of  the 
oonrt,  deems  it  advisable  to  lease  other  railroads  or  engage  in  other 
ventures  foreign  to  the  scope  of  his  administrative  duty  to  the 
estate  he  holds,  and  so  must  nave  employees,  must  create  extended 
business  relations  with  third  persons,  and  must  expose  the  persons 
and  property  of  others,  strangers  to  the  receivership  estate,  to 
peril  and  loss, — in  short,  in  addition  to  the  function  conferred  by 
the  court,  must  take  on  another  character,  as  lessee,  carrier,  etc., — 
then  it  is  easy  to  see  that  in  all  action  had  in  such  other  and  self- 
assnined  character,  he  is  outside  his  proper  function  as  receiver 
and  inside  his  character  as  master  and  manager  of  a  business 
voluntarily  assumed,  personally  managed,  and,  so  far  as  third 
peraons  are  affected,  to  all  practical  intents  experimentally  his 
own.  If  the  sanction  of  the  court  be  had  in  advance,  this  im- 
presses no  new  character  upon  him  or  the  business  he  assumes, 
but  merely  promises  indemnity  to  the  hazards  of  the  venture.  So 
long  as  he  holds  the  property  impounded  by  the  receivership,  and 
administers  upon  it  tor  the  purposes  for  which  he  was  appointed, 
so  far  he  is  a  receiver  in  the  true  essence  and  spirit  of  the  office, 
and  as  such  is  entitled  to  absolute  immunity  and  protection. 
When  he  takes  on  another  character,  without  the  scope  of  his 
appointment  and  outside  the  tenor  of  the  decree  creating  the  re- 
ceivership, he  necessarily  takes  upon  himself  the  burdens,  liabili- 
ties, and  responsibilities  incident  to  the  business  he  assumes.  And 
these  liabilities  are  enforceable  in  the  common-law  courts. 

So  far  there  seems  to  be  no  conflict  in  the  cases,  and  the  case  at 
bar  is  precisely  within  this  rule.  We  do  not  say  that  in  this  class 
of  cases  a  court  of  equity  has  no  right,  under  any  circumstances,  to 
interfere  with  proceedings  at  law  to  enforce  such  voluntarily 
assumed  liabilities;  but  the  circumstances  warranting  such  inter- 
ference would  necessarily  be  of  an  extraordinary  character,  and, 
conceivably,  could  hardly  exist. 

But  in  the  other  class  of  cases,  where  the  receiver,  in  the  man- 
agement of  the  receiverahip  estate  itself,  needs  the  intervention 
of  the  court  under  whose  decree  he  acts,  there  is  no  question, 
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in  proper  caaes,  of  its  jarisdiction  to  aet.  In  Blutnentiiars  Case, 
juMgDicTi  MOF  ^^^  Newell's  Case,  supra^  and  in  Moi*se  v.  Bi'aincrd, 
cha1S»?tow.  41  Vt.  650,  this  court  lias  affirmatively  recognized  this 
BciTAaLifniS  rule.  But  the  intervention  of  the  court  of  chancery 
cBivBB.  .^  exercised  only  on  the  receiver's  call  for  it  (see  cases 

above)  and  not  at  all  upon  any  theory  that  the  common-law 
court  in  which  the  receiver  may  be  sued  has  no  jurisdiction  either 
over  the  subject-matter  or  the  person  of  the  receiver.  "  The  court 
interfei'es  on  the  principle  of  preventing  a  legal  right  from  being 
enforced  in  an  inequitable  manner,  or  for  an  inequitable  purpose." 
Kerr,  Inj.  13. 

And  the  only  mode  of  interference  is  by  action  directed  to  the 
party,  and  not  the  court  before  whom  the  party  is  proceeding. 
The  writ  of  injunction  is  the  usual  and  proper  process.  '^  It  is 
important  to  remember  that  in  gmnting  this  relief  equity  does  not 
pi*etend  or  assume  to  interfere  with  another  court.  The  injunc- 
tion is  in  personam  merely.  It  is  directed  to  the  part}',  not  to  the 
court  or  the  officere  thereof.  It  is  not,  in  other  words,  a  writ  of 
prohibition."  Bisph.  Eq.  459.  "  The  writ  of  injunction  by 
which  proceedings  at  law  are  restiiiincd,  is  not  in  the  nature  of  a 
prohibition.  In  issuing  injunctions  courts  of  equity  claim  no 
supremacy  over  the  ordinary  tribunals.  An  injunction  is  ad- 
dressed onlv  to  the  individual,  and  is  not  directed  to  the  court. 
Courts  of  equity  in  issuing  the  writ  not  only  do  not  deny,  but  in 
fact  admit,  the  jurisdiction  of  the  ordinary  tribunals."  Kerr. 
Inj.  14. 

So  far  it  seems  to  be  clear  that  the  defence  under  this  special 
plea  does  not  go  to  the  jurisdiction  of  the  common-law  court,  but 
is  of  an  eqnitable  character  tliat  does  not  barall  i-emedy,  but  refers 
it  to  an  equitable  forum  for  enforcement. 

So  far  as  shown,  Barton  ci.  Barbour,  104  U.  S.  126,  s.  c,  4  Am. 
Cask  of  Bar-  &  ^"2^*  ^'  I^«  Cas.  1,  IS  the  Only  casc  that  squarely 
Sx^SinIeS^ISd  upholds  the  defendant's  contention.  In  all  questions 
CRITICISED.  affecting  rights  under  federal  cognizance  the  decisions 
of  the  supreme  court  of  the  United  States  are  controlling  upon 
State  courts.  In  other  cases  its  decisions  are  entitled  to  the 
highest  respect. 

In  Barton  v.  Barbour,  supra,  the  facts  would  be  parallel  with 
those  in  the  case  at  bar^provided  it  be  assumed — what  is  not  true 
— that  the  Addison  road  was  part  of  a  receivership  estate,  and  the 
defendant  had  been  sued  as  receiver. 

In  that  case  the  defendant  was  sued  in  the  District  of  Columbia, 
as  receiver  of  a  railroad  in  Virginia,  for  a  personal  injury  received 
on  said  road.  He  filed  a  plea  to  the  jurisdiction  of  the  court, 
setting  up  his  I'eceivership  of  the  road,  and  averred  that  the 
plaintiff  had  not  obtained  leave  of  the  court  appointing  him  re- 
ceiver to  bring  and  maintain  the  suit.     It  was  held  on  demurrer 
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to  this  plea  by  the  majority  of  the  court  that  the  court  had  no 
jurisdiction. 

Mr.  Justice  Woods  states  the  question  for  decision  as  follows : 
'^  The  defendant  insists  tliat  the  supreme  court  of  the  District  of 
OoUimbia  iiad  no  jurisdiction  to  entertain  the  suit  without  leave 
of  th^  court  hy  which  he  was  appointed.  The  qualifying  words 
in  italics  are  made  the  hins^e  upon  which  the  question  of  jurisdic- 
tion is  made  to  turn.  The, learned  judge  continues:  ^^ It  is  a 
general  rule  that  befoi*e  suit  brought  against  a  i*eceiver^  leave  of 
the  court  by  which  he  was  appointed  must  be  obtained.  Davis  v, 
dray,  16  Wall.  203,  and  cases  there  cited.  ...  A  suit,  therefore, 
brought  without  leave  to  recover  judgment  against  a  receiver  for 
H  money  demand  is  virtually  a  suit  the  purpose  of  which  is,  and 
effect  of  which  may  be,  to  take  property  of  the  trust  from  his 
hands  and  apply  it  to  the  payment  of  the  plaintiff  s  claim  without 
regard  to  the  rights  oi  other  creditors,  or  the  orders  of  the 
court  which  is  administering  the  trust  property.  We  think,  there- 
fore, it  is  immaterial  whether  the  suit  is  brought  against  him  to 
recover  specific  propertj^  or  to  obtain  judgment  for  a  money  de- 
mand.    In  either  case,  leave  should  be  first  obtained." 

Again,  .is  showing  the  reason  for  the  rule,  the  court  says:  "If 
the  court  below  had  entertained  jurisdiction  of  this  suit,  ...  it 
would  have  been  an  usurpation  of  the  powers  and  duties  which 
belonged  exclusively  to  another  court,  and  it  would  have  made 
impossible  of  performance  the  duty  of  that  court  to  distribute  the 
trust  assets  to  creditors  equitably  and  according  to  their  respective 
priorities."  ^ 

The  court  thus  explicitly  lays  down  the  rule  that  leave  to  prose- 
cute must  first  be  had,  for  the  reason  that  otherwise  the  trust  assets 
cannot  be  equitably  distributed,  and  priorities  will  be  disregarded. 

What  are  the  assets  of  the  trust  that  are  to  be  distributed  among 
creditors  according  to  their  proper  priorities?  Fortunately  the 
learned  judge  has  answered  this  question  in  his  opinion.  He  says: 
"It  was  said  by  the  court  in  Cowdrey  v.  Galveston,  etc.,  R.  Co. 
93  U.  S.  352,  that  the  allowance  for  goods  lost  in  transportation, 
and  for  damages  done  to  property  whilst  the  road  was  in  the  hands 
of  the  receiver,  was  properly  made.  The  earnings  received  were 
as  much  chargeable  with  such  loss  and  damage  as  they  were 
chargeable  wiUi  the  ordinary  expenses  of  managing  the  road. 
The  bondholders  were  only  entitled  to  what  remained  alter  charges 
of  this  kind,  as  well  as  the  expenses  incurred  in  their  behalf,  were 
paid."  The  learned  judge  tlien  adds  his  own  approval  of  this 
doctrine:  "The  claim  of  the  plaintiff,  which  is  against  the  re- 
ceiver for  a  peraonal  injury  sustained  by  her  while  travelling  on 
the  railroad  managed  by  him,  stands  on  precisely  the  same  footing 
as  any  of  the  expenses  incurred  in  the  execution  of  the  trust,  and 
must  be  adjusted  and  satisfied  in  the  same  way." 
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All  will  agree  that  the  learned  judge's  definition  of  receivership 
expenses  is  correct.  No  fund  can  be  available  fdi*  distribution 
among  the  creditors  of  the  trust  except  net  incon[ie.  All  expenses 
of  management  and  all  expenses  incidental  to  management  must 
be  paid  before  the  rights  of  creditors  attach  to  income. 

It  is  conceded  in  iJarton  v,  Barbour  that,  in  the  book-keeping  of 
the  receivership,  compensation  must  be  made  to  the  plaintiff  as 
part  of  the  expenses  of  management  before  any  adjustment  of 
priorities  is  had  or  any  debts  of  trust  creditors  paid.  ^  Her  com- 

1>ensation  for  her  injury  is  the  same  in  amount,  in  the  eve  of  the 
aw,  whether  it  be  allowed  in  one  court  or  another.  What  differ- 
ence, then,  does  it  make  with  the  funds  of  the  receivership  whether 
the  suit  be  in  the  courts  of  the  District  of  CoUimbia  or  in  the 
courts  of  Virginia?  What  difference  would  it  make  with  the 
assets  whether  the  plaintiff  sued  in  tlie  District  of  Columbia  with 
leave  of  tlie  Virginia  court  or  without  leave? 

With  all  due  respect  to  that  court,  it  is  submitted  that  some 
reason,  other  than  its  effect  upon  the  rights  of  trust  creditors, 
must  be  found  for  the  rule  that  leave  to  prosecute  is  a  condition 
precedent  to  the  existence  or  exercise  of  jurisdiction  in  the  com- 
mon-law courts. 

In  weighing  the  force  of  the  decision  in  Barton  v.  Barbour,  it 
is  to  be  remembered  that  the  question  arose  upon  a  plea  to  the 
jurisdiction  ;  and  jurisdiction  is  denied  for  want  of  leave  from  the 
court  of  equity  in  Virginia  to  prosecute  the  suit.  The  learned 
judge  does  not  favor  us  with  the  citation  of  anv  authorities  hold- 
ing that  the  jurisdiction  of  a  common-law  court  has  ever  been  held 
to  be  dependent  upon  the  consent  of  a  court  of  equity. 

It  is  not  surprising  that  Justice  Miller  felt  constrained  to  give 
expression  to  his  dissent  from  the  position  taken  by  the  majority 
of  the  court.  Speaking  of  the  contest  between  the  courts  of 
equity  and  the  common-law  courts  in  England,  he  says :  "  In  the 
contests  between  these  courts  it  was  never  claimed  that  the  court 
of  chancery  could  act  directly  upon  the  court  of  law,  or  that  the 
latter  was  bound  in  any  way  to  follow  the  decisions  of  the  former. 
Nor  could  the  chancellor  direct  his  writ  to  the  common-law  court 
or  its  officere  ;  but  if  it  was  determined  to  give  any  equitable  re- 
lief in  the  matter  pending  in  the  law  court,  the  injunction  or 
other  chancery  process  was  directed  to  the  suitor.  Upon  him 
alone  was  the  power  of  the  court  exercised.  In  such  a  case  as  this, 
if  the  court  of  chancery  was  of  opinion  that  the  plaintiff  was  im- 
properly interfering  with  the  functions  of  the  receiver,  it  could 
restrain  him  by  injunction  or  punish  him  by  attachment  for  con- 
tempt. .  .  .  But  I  know  of  no  principle  or  precedent  whereby  a 
court  of  law,  having  before  it  a  plaintiff  with  a  cause  of  action  of 
which  it  has  jurisdiction,  and  a  defendant  charged  with  an  act 
also  within  the  jurisdiction,  is  bound  or  is  even  at  liberty  to  deny 
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the  plaintiff  his  lawful  right  to  a  trial  becanee  the  defendant  is  a 
receiver  appointed  by  some  other  court,  and  to  leave  the  suitor  to 
Uiat  court  for  reinedj,  when  it  is  known  that  some  of  the  most 
important  guaranties  of  the  trial  to  which  he  is  entitled^  and  which 
:ire  appro|)riate  to  the  nature  of  his  case,  will  be  denied  him." 
Justice  Miller  quotes  with  approval  many  of  the  cases  cited  aupra, 
including  Spi*ague  v.  Smith. 

It  is  quite  true  that  it  has  often  been  said  by  courts  and  text- 
writers  that  leave  .to  prosecute  must  be  had  before  instituting  suit 
against  a  receiver  in.  the  common-law  courts.  But,  like  many 
other  dicta  with  which  the  books  abound,  this  proposition  has 
doubtless  been  accepted  upon  trust  and  promulgated  without  giv- 
ing its  import  careful  consideration. 

If  a  plaintiff  in  a  suit  at  law  is  enjoined  and  the  injunction  after- 
wards  removed,  he  does,  in  a  practical  sense,  have  leave  to  prose- 
cute  his  suit,  and  it  is  not  improbable  such  procedure  gave  rise  to 
the  notion  that  leave  to  prosecute  is  an  essential  pre-requisite. 
.  The  case  of  Palys  v.  Jewett,  32  N.  J.  Eq.  302,  is  cited,  and  al- 
though the  court"  repeats  the  proposition  above  referred  to,  still  the 
whole  drift  of  the  reasoning  shows  that  it  rests  on  no  solid  founda- 
tion in  reason.  In  that  case  the  court  of  chancery  had  entertained 
a  suit  for  damages  occasioned  by  the  negligence  of  the  servants  of 
the  defendant,  a  receiver  of  a  railroad.  On  appeal.  Chief  Justice 
Beasley  sharply  reprobates  the  notion  that  a  court  of  chancery  can 
try  such  a  question,  and  maintains  that  a  court  of  law  with  a  jury 
is  the  only  tribunal  that  can  properly  determine  it.  In  the  course 
of  his  opinion  he  says  that  power  exercised  by  the  court  of  chan- 
cery was  to  prevent  the  taking  of  the  receivership  property  from 
the  receiver,  and  to  prevent  baseless  litigation  against  him,  and 
that  this  is  accomplished  by  requiring  leave  to  prosecute  the  action 
at  law  from  the  chancery  court.  lie  adds  that  such  leave  will  be 
granted,  not  ex  gratia^  but  ex  dehito  jvstitioB,  In  the  light  of  this 
case,  leave  to  prosecute  the  action  at  law  accomplishes  the  same 
purpose  as  the  dissolution  of  an  injunction  restraining  the  prose- 
cution. 

If  a  court  of  chancery  cannot  properly  try  an  action  for  negli- 
gence, and  leave  to  institute  it  will  be  granted  as  matter  of  legal 
right,  it  would  seem  that  a  rule  requiring  a  plaintiff  to  go  through 
the  meaningless  ceremony  of  applying  for  a  privilege  that  he  al- 
ready by  right  possesses  to  a  court  powerless  in  itself  to  give  him 
relief  in  the  premises,  has  no  substantial  ground  to  rest  upon. 

This  case,  in  its  reasoning,  upholds  the  conclusions  which  we 
reach  in  the  case  at  bar. 

Upon  the  whole,  we  think  it  is  demonstrably  clear  that  the  defence 
set  up  in  the  case  at  bar  does  not  go  to  the  jurisdiction  of  the 
common-law  courts,  and  we  reaffirm  the  doctrine  aimounced  in 
lilumenthars  Case,  38  Vt.  402,  and  in  JNewell's  Case,  49  Vt.  255, 
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and  by  the  other  case^  and  aathorities  cited,  that  the  dlefence  i» 
one  tliat  the  receiver  can  only  make  by  invoking  ihe  interference 
of  the  coui't  of  ciiancery  with  the  party  pi'osecuting  him  in  ibe 
oommon-law  court. 

The  defendant  further  insiBts  that  the  declaration  is  bad  in  enb 
stance,  but  we  think  it  sufficient.  It  is  not  necessaiy  to  allege  in 
the  declaration  nffinnatively  that  the  plain tiiS  was  without  negli- 
gence, or  that  he  was  ignorant  of  the  insufficiency  of  the  roadbed 
and  track,  or  the  particulars  in  whicli  the  road  was  insufficient.  It 
does  sufficiently  all^e  the  duty  of  the  defendant,  its  breach,  and 
that  tlie  intestate  was  injured  by  reason  of  this  breach  of  duty 
while  he  was  in  the  line  of  his  duty  as  an  employee. 

The  liability  of  the  master  for  injuries  to  his  servant  is  well  ex- 
pressed in  Davis  v.  Central  Vt.  R.  Co.,  65  Vt.  84 ;  s.  c,  11  Am. 
&  Eng.  B.  B.  Cas.  173,  and  this  declaration  covers  all  the  essential 
elements  involved  in  a  right  of  recovery  as  there  defined. 

The  pro  /brma  judgment  of  the  county  court,  sustaining  the 
demurrer  and  adjudging  the  special  plea  insufficient,  is  affirmed^ 
and  the  case  remanded,  with  an  order  that  the  defendant  answer 
over. 

Leave  to  Sue  Receivers^— The  rule  saoctioned  by  the  weiffht  of  authority  ia 
this  country  is  that  where  a  railway  company  is  in  the  hands  of  a  receiver  by 
appointment  of  a  court  of  equity,  the  receiver  cannot  be  sUed  at  law  with- 
out the  permission  of  the  court  making  such  appointment.  Melendy  v.  Bar* 
bour,  78  Ya.  Rep.  544;  s.  c.  25  Am.  &  Ena,  R.  R.  Cas.  62;  Wiswall  tf. 
Sampson,  14  How.  65;  Davis  e.  Gray,  16  Wall.  268;  Barton  «.  Barbour,  14 
Otto,  126 ;  8.  c,  4  Am.  &  Eng.  R.  R.  Cas.  1 ;  Rogers  «.  Mobile,  etc.,  R.  Co.. 
12  Am.  &  Eng.  R.  R.  Cas.  448;  Dow  v.  Memphis,  etc.,  R.  Co.,  17  Am.  & 
Eng.  R.  R.  Cas.  824.  For  a  full  discussion  of  Liability  of  Receivers  see 
note  to  Gibbes  v,  Greenville,  etc.,  R.  Co.,  9  Am.  <&  Eng.  R.  R.  Cas.  786. 

The  supreme  courts  of  Wueannn  and  J&wa  have  departed  from  this  doc- 
trine, and  hold  that  in  all  cases  where  there  is  no  attempt  to  interfere  with 
the  actual  possession  of  the  receiver,  a  suit  may  be  prosecuted  against  him 
in  any  court  of  competent  jurisdiction  without  the  permission  of  the  court 
from  which  the  receiver  derived  his  appointment.  Kinney  v.  Crutcher,  IB 
Wis.  74 ;  Allen  «.  Central  R.  of  Iowa,  42  Iowa,  688.  See  also,  for  analogous 
cases,  Hills  v,  Parker,  111  Mass.  508;  Paige  o.  Smith,  90  Mass.  895.  For  a 
strong  opinion  in  support  of  the  doctrine,  see  City  R.  Co.  v.  Smith,  19  Kan. 
225.  For  a  strong  opinion  against  it,  see  Thompson  v.  Scott,  8  Cent.  L.  J. 
787;  s.  c,  4  Dill.  508.  The  weight  of  authority  is  decidedly  against  this 
position.  Melendy  v.  Barbour,  9upra,  See  also  Thompson  v,  Scott,  4  Dill. 
508;  Davis  «.  Gray,  16  Wall.  208,  218;  Barton  v.  Barbour,  104  U.  S.  126; 
Kennedy  v.  Indianapolis  C.  &  L.  R.  Co.,  8  Fed.  Rep.  97;  s.  c,  2  Flippin, 
704;  Parker  v.  Browning,  8  Paige,  888;  De  Groot  v.  Jay,  80  Barb.  483; 
8.  c,  9  Abb.  Pr.  364;  Taylors.  Baldwin,  14  Abb.  Pr.  166;  Miller  v  Loeb,  64 
Barb.  454;  Little  v,  Dusenbury,  46  N.  J.  Law,  614;  s.  c,  Am.  Rep.  445; 
Angell  «.  Smith,  9  Yes.  885;  Brooks  «.  Greathead,  1  Jac  &  Walk.  176: 
lUnfield  «.  Ranfield,  3  De  G.,  F.  &  J.  766,  reversing  s.  c,  1  Dr.  &  Sm.  810 ; 
Searlev.  Choate,  25  Ch.  D.  728;  Tink  v,  Rundle,  10  Beav.  318;  Evelyn  v. 
Lewis,  8  Hare,  472;  In  re  Persse,  8  Jr.  Eq.  Ill;  Andrews  v.  Stanton,  18 
Bradw.  163,   165;   Graffenried    e.  Brunswick  &   A.    R.  Co.,  57  Ga.   22; 
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Hendeffon  o.  Walker.  55  Qf^  481 ;  Wnf  f .  HasUi^,  9  Phili.  155 ;  Meredith^ 
etc.,  8«.Y.  Bank  o.  SIotoq^,  29  Ka*.  AH;  Payne  «,  Baxter,  2  Teas.  Ch. 
517;  Heath  e.  Missouri,  K.  &  T.  R.  Co.,  88  Mo.  617,  628. 

Act  of  March  8, 1887,  Remoyal  of  Cauaea,  §  8,  U.  S.  Btai,  1886-1887,  552, 
proTidea:  **  That  every  receiver  or  manager  of  any  prosarty  appointed  by 
aay  court  of  the  United  Btates,  may  be  auSd  in  respect  ol  any  act  or  trans- 
action of  his  in  carrying  on  the  business  connected  with  such  property, 
without  the  previous  leave  of  the  court  in  which  such  receiver  or  manager 
was  appointed;  but  such  suit  shall  be  subject  to  the  general  equity  juris- 
diction of  the  court  in  which  such  receiver  or  manager  was  appointed,  so 
far  as  the  same  shall  be  necessary  to  the  ends  of  justice."  How  far  this  act 
changes  the  law  concerning  leave  to  sue  receivers  appointed  by  the  United 
States  courts,  has  not  as  yet  been  determined. 

If  a  receiver  duly  appointed  and  in  possession  of  the  property  in  contro- 
versy, be  sued  without  leave  of  the  court  appointing  him  first  obtained,  the 
parties  who  bring  the  suit  may  be  subjected  to  proceedings  in  contempt. 
Wiawell  v.  Sampson,  14  How.  65,  66,  67;  Naumburg  v,  Hyatt,  24  Fed.  Rep. 
898;  Kennedy  v.  Indianapolis  C.  <&;  L  R.  Co.,  8  Fed.  Rep.  97;  Thompson  v, 
Scott,  4  Dill.  508;  Express  Co.  v.  Railroad  Co.,  99  U.  S.  191,  198;  De  Oroot 
e.  Jay,  80  Barb,  488;  s.  c,  9  Abb.  Pr.  864;  Taylor  v.  Baldwin,  14  Abb. 
Pr.  166;  Davis  v.Qray,  16  Wall.  208,  218,  and  cases  cited. 

The  proceedings  in  a  suit  so  brought  will  generally  be  restrained  by  in- 
junction or  stayed  or  set  aside  on  motion.  Evelyn  v.  Lewis,  8  Hare,  472; 
Tink  e.  Bundle,  10  Beav.  818 ;  In  re  Persse,  8  Ir.  Eq.  54 ;  Kennedy  o.  Ind., 
etc.,  R.  Co.,  arPed.  Rep.  97. 

In  New  Torh^  unless  the  proceedings  are  stayed  by  the  court  which  ap- 
pointed the  receiver,  the  action  will  be  considered  regular  and  the  judg- 
ment valid.  De  Oroot  e.  Jay,  30  Barb.  488;  s.  c,  9  Abb.  P.  364;  Taylor  e. 
Baldwin,  14  Abb.  Pr.  166. 

If  the  receiver  choose  to  waive  the  protection  of  the  court  by  which  he 
was  appointed,  the  want  of  leave  cannot  be  made  the  ground  of  dismissing 
the  suit  after  appearance.  Hubbell  «.  Dana,  9  How.  Pr.  424 ;  Naumburg  e. 
Hyatt,  24  Fed.  Rep.  898,  901.  See  In  re  Young,  7  Fed.  Rep.  855.  See  this 
position  severely  criticised  in  25  Am.  L.  Reg.  (N.  S.)  289,  300,  by  H.  Camp- 
bell Black,  Esq. 

The  granting  of  leave  to  sue  is  discretionary.  C'entral  Trust  Co.  v. 
Wabash,  etc.,  R.  Co.,  28  Fed.  Rep.  858:  Kennedy  «.  Ind.,  etc.,  R.  Co.,  8  Fed. 
Rep.  97;  s.  c,  2  Flippin,  704;  Melendy  o.  Barbour,  78  Ya.  544;  Davis  r. 
Hichebacher,  31  N.  W.  Rep.  160. 

The  ordinary  way  of  aaserting  a  claim  against  property  in  the  hands  of  a 
receiver,  is  to  intervene  by  petition.  Andrews  v.  Stanton,  18  Bradw.  168, 
165;  Olds  «.  Tucker,  85  Ohio  St.  581 ;  O'Meara,  Admr.,  tr.  Holbrook,  20  Ohio 
St  137;  Porter  e.  Kingman,  126  Mass.  141.  See  also  Palys  «.  Jewett,  32  N. 
L.  Eq.  802;  Lehigh  Coal  &  Nav.  Co.  e.  Cent.  R.  Co.,  38  N.  J.  Eq.  175. 

Leave  when  obtained  should  be  alleged  in  the  complaint  or  declaration, 
and  the  failure  to  do  so  has  been  held  fatal  on  demurrer.  Keen  v.  Brecken- 
ridge,  96  Ind.  60.     See  Barton  v.  Barbour,  104  U.  S.  128. 

From  the  mere  fact  that  leave  has  been  granted,  no  presumption  can  be 
drawn  as  to  the  validity  of  the  plaintifTs  claim.  '*  The  order  simply  permita 
a  judicial  investigation  to  be  made ;  the  examination  is  not  itself  a  trial,  nor 
is  the  decision  an  adjudication  upon  the  merits.  **^  Fleishauer  e.  Hitten- 
hoefer,  49  N.  T.  Super.  Ct.  311;  Davis  e.  Duncan,  19  Fed.  Rep.  477;  Jay'» 
Case,  6  Abb.  Pr.  298.  See  further  as  to  granting  of  leave  to  sue  a  receiver 
in  another  court.  Matter  of  Piatt,  52  How.  Pr.  468;  Meredith  Village  Sav. 
Bank  e.  Simpson,  22  Kan.  414 ;  Central  Trust  Co.  e.  Wabash,  St.  Louis,  etc.^ 
R.  Co.,  28  Fed.  Rep.  858;  Palmer  r.  Scriven,  21  Fed.  Rep.  354;  Harding  e. 
Kettleton,  86  Mo.  658;  IlendcrMni  t.  Walker,  55  G:).  481 ;  Cunun  v.  Crui*- 
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32  Fed.  Rep.  101;  Wilkinfton  9.  North  Riv.  Const.  Co.,  66  How.  Pr.  423, 
427,  428;  Potter  v.  Bunnell,  20  Ohio  St.  150,  159;  Miller  v.  Loeb,  64  Barb. 
4547 

For  a  full  discussion  of  suits  by  and  against  receiyers,  see  Beach  on  Re- 
ceivers, chap,  xviii. 

As  to  Right  to  Sue  Receiver  for  Torts  Committed  on  Leased  Road,  with- 
out Leave,  see  Kain  v.  Smith,  80  N.  Y.  458;  s.  c,  2  Am.  &  £ng.  R.  R.  Cas. 
^45. 


Frank 

V. 
EVANSVILLE   AND   INDIANA  P0LI8   K.    Co. 

(Advance  Ceue,  Indiana.    May  24,  1887.) 

The  railroad  company  which  received  a  conveyance  from  the  board  of 
trustees  of  the  Wabash  &  Erie  Canal  of  a  portion  of  the  lands  occupied  and 
used  under  the  series  of  laws  which  provided  for  the  construction  of  that 
canal,  in  terms  purporting  to  convey  such  lands  in  fee  simple,  acquired 
thereby  such  an  estate  therein. 

Appeal  by  plaintiflPs  from  a  judgment  of  the  Pike  circuit  court 
iu  favor  of  deiendant  in  an  action  to  enjoin  the  use  of  lands  for 
railroad  purposes  heretofore  appropriated  to  the  Wabash  &  Erie 
Canal  and  recover  such  lands.     AflSrmed. 

The  facts  are  stated  in  the  opinion. 

£^,  A.  Ely  and  J,  W.  Wilson,  for  appellants. 

Asa  Iglekart/John  E,  Iglehart,  and  Edwin  Taylor  for  appel- 
lee. 

HowK,  J. — In  this  case,  the  only  error  complained  of  here  by 
appellants,  the  plaintiffs  below,  is  the  ruling  of  the  circuit  court 
sustaining  appellee's  demurrer  to  the  plaintiffs'  complaint.  This 
€rror  calls  in  question  the  sufficiency  of  the  facts,  stated  in  such 
complaint  to  constitute  a  cause  of  action  in  plaintiffs'  favor,  and 
against  the  defendant  below.  The  complaint  was  substantially  as 
follows: 

Said  plaintiffs  complain  of  the  defendant,  and  say  that  hercto- 
facts.  fore,  to  wit,  in  the  year  1847,  one  James  Foster  was 

the  owner  in  fee  of  the  land  hereinafter  described  ;  that,  after  the 
location  and  construction  of  the  canal  hereinafter  described,  plain- 
tiffs acquired,  through  conveyance  from  said  James  Foster,  all  of 
his  interest  in  said  land,  including  the  servient  estate  hereinafter 
£et  out. 
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'  Said  land  is  described  as  follows : 

That  heretofore,  to  wit,  in  the  3'ear  1847,  while  the  said  James 
Foster  was  the  owner  of  the  said  land,  the  trustees  of  the  Wabash 
&  Erie  Canal,  under  the  acts  of  the  General  Assembly  of  the  State 
of  Indiana,  by  their  officers,  entered  upon  and  constracted  across 
and  upon  said  land  a  canal  known  and  designated  as  the  Wabash 
&  Erie  Canal,  and  in  so  doing  erected  and  constructed  channels 
and  embankments,  waterways,  towpaths,  and  beds  for  the  water 
tlierein,  and  for  many  years  thereafter,  to  wit,  until  the  commit- 
ting of  the  grievances  named,  thereby,  and  by  reason  of  said  canal 
so  constructed  and  completed,  the  plaintiflEs — who  were  in  posses- 
sion of  the  land  adjoining  said  canal,  being  the  remainder  of  said 
land  so  owned  by  the  said  Foster  af t^r  the  said  canal  was  con- 
structed— were  possessed  of  many  valuable  privileges  in  the  way 
of  water  for  stock,  conveniences,  and  valuable  drainage,  and  many 
other  convenient  and  valuable  ways  of  easier  approach  from  any 
portion  of  said  land  to  the  other  portions  thereof.  The  plaintiflEs  aver 
that,'when  said  canal  was  so  constructed,  said  James  Foster  was  com- 

f>ensated  for  the  land  so  taken  by  said  canal-bed,  and,  in  estimating 
lis  damages  therefor,  the  rights,  privileges,  and  benefits  aforesaid 
were  taken  into  condderation  and  charged  to  him  as  part  of  tlie 
compensation  which  he,  as  the  owner  of  said  adjoining  land,  would 
derive  from  the  construction  of  said  canal. 

That  the  defendant  is  a  railroad  corporation  organized  under  and 
by  virtue  of  the  general  laws  of  the  otate  of  Indiana,  and,  as  such 
corporation  has  constructed  its  railroad  from  the  city  of  Evansville, 
Indiana,  to  the  city  of  Terre  Haute,  over  and  upon  tlie  towpath 
and  embankment  so  constructed  by  said  Wabash  &  Erie  Canal ; 
that  the  defendant,  said  railroad  company,  has  purchased  all  the 
riglit,  title,  interest,  and  franchises  of  said  board  of  trustees  of  the 
Wabash  &  Erie  Canal,  and  to  the  lands  aforesaid  on  which  said 
canal-bed,  channel,  towpath,  and  embankment  were  constructed ; 
and  that  the  same  were  duly  conveyed  to  the  defendant  by  proper 
deeds  of  conveyance,  in  terms  purporting  to  convey  said  land  in 
fee  simple;  but,  without  the  consent,  and  without  tiret  having 
caused  to  be  assessed  to  plaintiflEs  damages  therefor,  or  tendered  to 
them  payment  of  any  damage  whatever,  it  has  taken  possession  of 
and  constructed  its  railroad  upon  said  land  as  aforesaid,  and  is' now 
operating  the  same  thereon. 

That  m  the  construction  of  said  railroad,  the  defendant  dug 
down  a  portion  of  said  embankment,  and  destroyed  the  waterways, 
channel,  and  canal-bed,  and  placed  on  the  towpath  of  said  canal  its 
cross- ties  and  iron  rails  and  its  railroad,  and  tliereby  separates  the  . 
plaintiflEs'  land,  leaving  a  portion  of  the  plaintiflEs'  land  on  either 
side  of  the  same,  obstructing  its  passageways  over  said  canal ;  that 
before  the  construction  of  said  railroad  upon  said  towpath,  through 
said  land,  said  canal  had  been  abandoned,  and  the  plaintiflEs  had  re- 
80  Am.  A  Eng.  R.  Cas.  -15 
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possessed  themselves  thereof;  and  the  plaintiffs  aver  that,  upon 
the  abandonment  of  said  canal  as  a  canal,  and  upon  the  reposses- 
sion of  the  same  by  the  plaintiffs,  the  title  to  said  towpath  and 
canal-bed,  and  the  fee  thereof,  which  was  m  abeyance  thereby,  re- 
verted to  the  plaintiffs;  and, inasmuch  as  the  trustees  of  siiid  canal 
had  no  power  to  convey  said  property  other  than  for  canal  pur- 
poses, the  defendant  took  no  title  from  said  canal  trustees,  except 
for  canal  purposes ;  and,  bj'  reason  of  the  premises,  the  title  to  said 
land  so  occupied  by  said  railroad  company  wajs  and  is  vested  in  the 
plaintiffs.  That  the  defendant,  through  its  officers,  is  operating 
and  threatening  to  operate  said  railroad  over  said  land,  without 
payment  of  compensation  to  the  plaintiffs,  and  to  their  injury  in 
the  sum  of  $100,  and,  if  the  defendant  is  not  enjoined,  it  will  con- 
tinue so  to  make  and  operate  its  railroad. 

That  defendant  is  in  possession  of  said  real  estate,  and  has  been 
for  the  three  years  last  past  without  the  plaintiffs'  consent,  and  claim- 
ing title  thereto  adversely  to  the  plaintiffs,  to  their  damage  (100. 
Wlierefore,  unless  the  defendant  is  enjoined  by  this  court,  it  will 
waste  and  destroy  the  plaintiffs'  rights  aforesaid,  and  enjoyment 
of  said  land,  and  valuable  franchises  aforesaid,  and  render  it  un- 
safe for  said  plaintiffs  to  enjoy  their  rights  and  privileges  aforesaid 
as  the  owners  of  the  servient  estate  in  said  land  over  which  said 
canal  passes,  in  the  same  manner  and  to  the  same  extent  that  they 
might,  could,  and  would  do  but  for  the  construction  of  said  rail- 
road ;  whereby  said  lands  of  the  plaintiffs  will  be  depreciated  in 
value  to  the  amount  of  $100. 

Wherefore  the  plaintiffs  pray  that  the  defendant  may  be  enjoined 
from  operating  or  maintaining  said  railroad  over  said  lands,  with- 
out having  compensation  first  assessed  and  tendered  to  the  plain- 
tiffs, and  judgment  for  the  possession  of  said  real  estate,  and  for 
$100  damages,  and  all  proper  relief. 

We  are  of  opinion  that  the  court  below  did  not  err  in  sustaining 
appellee^s  demurrer  to  the  foregoing  complaint.  It  is  shown  by 
the  averments  of  sncli  complaint  tliat  the  land  in  controvei'sy 
herein  is  the  land  in  Pike  county,  whereon  the  canal  known  as  the 
Wabash  &  Erie  Canal,  and  its  channels,  embankments,  waterways, 
towpaths,  and  beds  for  the  water  therein,  were  constructed  tinder 
and  by  the  State  of  Indiana  and  its  successors,  pui*suant  to  certain 
acts  of  the  General  Assembly. 

By  §  8  of  the  act  of  January  19, 1846,  to  provide  for  the  funde<l 
debt  of  this  State  and  for  the  completion  of  the  Wabash  *&  Erie 
Canal  to  Evansville,  it  was  made  the  duty  of  the  governor,  in  the 
name  and  under  the  seal  of  the  State  of  Indiana,  to  execute  and 
deliver  to  the  board  of  trustees  of  the  Wabash  &  Erie  Canal  a 
deed  or  patent  for  the  bed  of  such  canal  and  its  extensions  from 
the  Ohio  State  line  to  Evansville,  including  its  banks,  margins, 
towpaths,  etc.     In  their  complaint  herein  the  plaintiffs  alleged)  ^^ 
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we  have  seen,  that  the  defendant  milroad  company  had  purchased 
all  the  right,  title,  interest,  and  franchises  of  the  board  of  trustees 
of  the  T^bash  &  Erie  Canal  in  and  to  the  land  in  controversy 
herein,  whereon  such  canal-bed,  channel,  towpath,  and  embank- 
ment were  constructed ;  and  that  the  same  were  duly  conveyed  to 
such  defendant  by  a  proper  deed  of  conveyance  in  terms  purport- 
ing to  convey  such  lands  in  fee  simple. 

The  question  is  presented  by  appellants*  complaint,  and  this  is 
the  only  question  for  our  decision  in  this  case.  W  hat  estate,  title 
or  interest  had  the  board  of  trustees  of  the  Wabash  &  Erie  Canal 
in  tho  land  in  controversy  herein,  prior  to  and  at  the 
time  of  the  conveyance  thereof  by  such  board  to  the  board  or  trot. 
defendant  railroad  company,  under  and  by  force  of  the  S?  coSJSS 
taking  thereof,  and  the  construction  thereon  of  such  mSmH  " 
canal4)ed,  channel,  towpath,  and  embankment,  and  the 
conveyance  of  the  same  by  and  in  the  name  of  the  State  of  Indi- 
ana to  such  board  of  trustees  ?  The  same  question  substantially 
has  been  considered  and  decided  by  us  in  so  many  previous  cases 
to  be  found  in  our  reports  that  it  cannot  now  be  regarded  as  an 
open  qiiestion  in  this  court.  Waterworks  Co.  v,  Bnrkhart,  41  Lid. 
364;  pfelson  v.  Fleming,  56  Ind.  310;  Cromie  v.  Board  of  Trus- 
tees, 71  Ind.  208.  It  was  held  in  the  cases  cited,  where  lands  had 
been  taken,  occupied^  and  used  under  the  series  of  laws  which  pro- 
vided for  the  construction  of  the  Wabash  &  Erie  Canal,  that  the 
estate  taken  in  such  lands  was  an  estate  in  fee  simple,  and  not  a 
mere  easement  therein. 

In  Logansport  v.  Shirk,  88  Ind.  663,  in  speaking  of  the  cases 
last  cited,  it  was  said :  "We  acquiesce  in,  ratlier  than  approve  of, 
the  doctrine  of  these  cases  upon  the  question  iirst  stated.  This 
we  do,  not  because  the  decision  of  the  question  in  either  of  the 
cases  meets  the  full  approval  of  our  judgments,  but  for  the  reason 
stated  in  the  case  last  cited  ^Cromie  v.  Board  of  Trustees,  &upra), 
that  since  the  decision  of  tne  Bnrkhart  Case,  41  Ind.  364,  large 
rights  may  have  been  acquired  on  the  faith  of  that  decision  tliat 
would  be  utterly  destroyed  by  overruling  it.  The  case  is  one  of 
the  class  which  the  doctrine  of  stare  decisis  applies  with  all  its 
force."  Rockhil!  v.  Nelson,  24  Ind.  422;  Good  title  v.  Kibbe,  9 
How-  471,  478 ;  Schori  v.  Stephens,  62  Ind.  441. 

Nearly  fifteen  years  have  now  elapsed  since  this  court  decided, 
in  Waterworks  Co.  v,  Bnrkhart,  supra^  where  lands  had  been 
taken  and  used  under  the  laws  which  provided  for  the  construc- 
tion of  the  Wabash  &  Erie  Canal,  that  the  estate  so  taken  in  such 
lands  was  an  estate  in  fee  simple,  and  not  a  mere  easement  therein 
Upon  the  faith  of  that  decision  we  may  well  suppose  that  during 
those  years  large  investments  have  been  made  in  the  lands  so  taken 
and  used  for  the  construction  the  Wnbash  &  Erie  Canal  and  to 
that  extent  the  decision  in  that  case  must  be  regarded  as  a  "  rule 
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of  property."  For  this  reason  we  cannot  now  bold  that,  where 
Ian  08  were  so  taken  and  used  for  the  construction  thereon  of  such 
canal,  and  its  channels,  embankments,  waterways,  towpaths,  and 
beds  for  the  water  thereof,  anj  less  estate  was  taken  or  acquired 
in  such  lands  than  an  estate  in  fee  simple.  Schori  v.  Stephens, 
supra. 
The  judgment  is  affirmed,  with  costs. 


O.,  'B.  AND  L.  B.  Co.  et  al. 

V. 

Eagles. 

(Advance  Com^  Colorado.    March  4,  1887.) 

The  defendant  railroad  compaDy,  while  excavating  for  a  roadbed  on  its 
right  of  way,  cast  rock  and  delyris  upon  the  adjoining  land  during  its  blast- 
ing operations.    For  this  trespass  the  land-owner  brought  suit.    Sdd : 

1.  That  the  company  was  liable  to  respond  in  damages. 

2.  That  the  plaintiff  was  entitled  to  recover  for  damages  to  the  rents  and 
profits  lost  in  consequence  of  the  removal  of  his  tenants,  and  his  inability  to 
rent  the  property  on  account  of  the  blasting  operations,  in  addition  to  dam- 
ages for  the  actual  physical  injury  to  the  property. 

8.  That  it  was  proper  on  the  trial  to  ask  the  plaintiff  if  he  could  not  have 
rented  the  tenements  but  for  the  railway,  as  such,  a  question  called  for  the 
witnesses  belief  on  a  matter  within  his  own  knowledge,  and  not  calling  for 
an  opinion  on  a  question  of  science  or  skill. 

Appeal  from  county  court,  Clear  Creek  county. 

The  appellant  company,  having  procured  the  right  of  way  for  its 
railroad  through  Georgetown,  proceeded  to  excavate  for  its  road- 
bed. In  so  doing,  the  removal  of  rock  by  blasting  became  neces- 
sary. While  its  employees  were  thus  engaged,  large  pieces  of  rock 
and  other  debris  were  hurled  into  the  air,  falling  at  considerable 
distances,  and  upon  the  premises  of  private  parties,  including 
plai!itiflE,  living  in  the  vicinity.  Pieces  of  rock  thus  tlirown  fell 
upon  the  roofs  of  two  of  plaintiffs  buildings,  badly  breaking  them, 
and  doing  considerable  damage.  Besides  this,  plaintiff  avers,  and 
supports  tlie  averment  with  proof,  that,  by  reason  of  the  danger 
from  falling  missiles,  tenants  vacated  his  premises,  other  persons 
refused  to  lease,  the  buildings  remained  vacant,  and  he  was  seri- 
ously injured  by  the  loss  of  his  usual  rentals.  To  recover  for 
these  alleged  damages,  plaintiff  brought  this  action.  The  jury  re- 
turned a  verdict  for  the  sum  of  $275,  upon  which  verdict  judg- 
ment was  duly  rendered. 
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Helm,  J. — It  is  conceded  that  the  defendant  company  was  in 
possession  of  the  right  of  way  lawfully,  and  that  it  was  engaged  in 
the  prosecution  of  a  lawful  enterprise.  It  is  furtlier  conceded  that 
'  there  was  no  actual  intention  to  injure  plaintiff.  No  direct  evi- 
dence was  offered  to  show  negligence  or  carelessness  in  the  blast- 
ing. And  unless  the  fact  of  the  missiles  falling  upon  plaintiff's 
premises,  and  the  consequent  danger  and  damage,  be  regarded  as 
proof  of  negligence,  or  create  a  presumption  of  negligence,  we 
must  assume  that  defendants  proceeded  with  ordinary  care  and 
caution. 

The  principal  question  submitted  for  adjudication  is  as  follows : 
Whs  plaintiff,  under  the  circumstances,  entitled,  as  a 
matter  of  law,  to  recover?  Defendants  did  not  plead 
or  prove  any  authority,  either  by  contract,  or  by  com- 
pliance with  law,  to  cast  the  fragments  of  earth  and 
rock  upon  plaintiff's  premises.  Legal  possession  by  the  company 
of  a  right  of  way  over  adjacent  land,  and  authority  to  construct 
and  operate  its  railroad  thereon,  did  not,  of  themselves,  authorize 
or  sanction  a  direct  intrusion  and  trespass  upon  plaintiff's  private 
property.  St.  Peter  v.  Denison,  58  N.  Y.  416 ;  Hay  v.  Cohoes 
Co.,  2  N.  Y.  159 ;  Scott  v.  Bay,  3  Md.  431. 

Counsel  for  defendants  rely  in  argument  upon. the  proposition, 
thus  stated  in  their  brief:  "If  damage  result  from  ^ 
domg  a  lawful  act  in  a  lawful  manner,  no  recovery  can  act  »  lawful 
be  had."  It  is  true  tliat  an  act  may  produce  both  in- 
jury and  damage,  yet  no  right  of  action  exists  in  favor  of  the 
party  aggrievea.  feut  the  proposition  of  counsel  must  be  ac- 
cepted with  the  proviso  that  the  act,  or  the  manner  of  its  perform- 
ance, does  not  result  in  the  invasion  of  the  legal  rights  of  another. 
This  proviso  is  fairly  implied  by  counsel's  language;  for,  if  such 
rights  are  directly  abridged,  the  act  and  the  manner  of  its  per- 
formance cannot  both  be  "  lawful."  In  general,  if  a  voluntary  act, 
lawful  in  itself,  may  naturally  result  in  the  injury  of  another,  or 
the  violation  of  his  legal  rights,  the  actor  must  at  his  peril  see  to  it 
that  such  injury  or  such  violation  do  not  follow,  or  ae  must  ex- 
pect to  respond  in  damages  therefor ;  and  this  is  true,  regardless 
of  the  motive  or  the  degree  of  care  with  which  the  act  is  per- 
formed. See  the  following  cases,  and  others  cited  tlierein :  Hay 
V,  Cohoes  Co.,  2  N.  Y.,  supra;  Tremain  v,  Cohoes  Co.,  2  N.  x . 
163 ;  Cahill  v.  Eastman,  IS  Minn.  324,  (Gil.  292) ;  Phinizy  v. 
Augusta,  47  Ga.  260 ;  Rylands  v.  Fletcher,  L.  R.  3  H.  L.  330 ; 
St.  I*eter  v,  Denison,  58  N.  Y.,  supra;  Wilson  v.  New  Bedford, 
108  Mass.  261 ;  Scott  v.  Bay,  3  Md.,  supra;  Cooper  v.  Randall, 
53  111.  24. 

Plaintiff  in  the  case  at  bar  was  entitled  to  the  undisturbed  pos- 
session, use,  and  enjoyment  of  his  premises,  and  to  the  rents  and 
profits  therefrom.     These  were  legal  rights  with  which  defendants 
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could  not  in  law  so  justify  direct  interference  as  to  escape  account- 
ability. Perhaps  on  the  ground  of  public  policy  an  injunction  to 
restrain  the  excavating  of  defendant  company's  roadbed  would 
not  have  issued  at  the  suit  of  plaintiff,  even  though  blasting  were 
necessarv ;  but  public  policy  could  not  exonerate  the  company 
from  liaoility  for  private  damage  directly  resulting  from  its  acts. 
The  company  was  bound  at  its  peril  to  see  that  plaintiff's  rights  of 
property  were  not  injuriously  affected.  In  so  far  as  these  rights 
were  interfered  with  by  defendants'  acts,  such  acts  were  wrongful ; 
and,  if  the  injuries  complained  of  were  the  natural  and  proximate 
consequence  thereof,  plaintiff  was  entitled  to  recover. 

"It  is  generally  held  that,  in  order  to  warrant  a  finding  that 
•  an  act  not  amounting  to  wanton  wron^  is  the  proximate 
cause  of  an  injury,  it  must  appear  that  the  injury  was  the  natural 
and  probable  consequence  of  the  .  .  .  wrongful  act,  and  that  it 
ought  to  have  been  foreseen  in  the  light  of  the  attending  circum- 
stances." Milwaukee,  etc.,  R.  v,  Kellogg,  94  U.  S.  369 ;  Cooley 
Torts,  p.  69,  and  note  1,  p.  70. 

Speaking  of  Hay  v,  Cohoes  Co.,  aupra^  the  supreme  court  of 
Missouri  uses  the  following  language:  "The  scattering  of  the 
fragments  of  rock  in  all  directions,  beyond  the  control  of  the  party, 
was  a  natural  consequence  of  the  blasting,  and  must  have  been 
foreseen  as  probable.'^    Miller  v,  Martin,  16  Mo.  508. 

In  considering  this  question,  juries  are  usually  called  upon  to 
inquire  whether,  among  all  the  specific  circumstances,  there  ap- 
pears an  intermediate  causQ  between  the  act  or  wrong  complained 
of  and  the  injury  produced.  And,  if  "  there  is  no  intermediate 
efiicient  cause,  the  original  wrong  must  be  considered  as  reaching 
to  the  effect,  and  proximate  to  '  it."  Milwaukee,  etc.,  R.  v. 
Kellogg,  supra. 

Looking  to  the  circumstances  in  the  case  before  us  for  an  inter- 
vening cause,  the  jury  could  not  reasonably  have  found  one.  The 
casting  of  the  rock  and  debris  upon  plaintiff's  preinises  was  a 
wrongful  act.  The  damage  to  the  buildings  struck,  and  the  fright- 
ening away  of  his  tenants,  were  the  direct  and  proximate  effects. 
Upon  some  of  the  minor  questions  involved,  the  evidence  might 
have  been  ttiore  satisfactory;  but  we  cannot  pronounce  it  wholly 
inadequate  to  sustain  a  finding  that  actual  danger  existed  from  the 
falling  missiles,  whereby  certain  tenants  were  reasonably  induced 
to  vacate  the  premises,  and  other  persons  deterred  from  leasing. 
We  do  not  feel  warranted  in  disturbing  the  verdict  for  insuffi- 
ciency of  the  evidence. 

If  the  court  erred  in  charging  the  jury,  it  was  in  defendants' 
favor.  The  instruction,  given  upon  defendants'  request,  that 
"  plaintiff  is  not  entitled  to  recover  anything  in  the  way  of  dam- 
ages arising  necessarily  from  the  proper  execution  of  the  work," 
might  possibly  have  misled  the  jury ;    but  their  verdict  clearly 


CONSTRUCTION — DAMAGE  TO   LAND.  231 

shows  that  it  did  not;  and,. besides,  had  it  done  so,  ii  is  obvious 
that  defendants  could  not  complain.  If  it  be  true  that  this  instruc- 
tion conflicts  with  another,  such  conflict  could  in  no  way  have 
prejudiced  defendants,  or  either  of  them.  Our  view  of  the  law 
already  announced  obviates  the  necessity  of  discussing  further  ob- 
jections to  the  charge.  • 

It  is  assigned  for  error  that  while  upon  the  witness-stand  plain- 
tiff was  asked,  "Could  you  not  have  rented  these 
tenements  but  for  the  railway?"  and  answered,  "I  SbSSw 
thi!ik  I  could."  No  question  of  science,  skill,  or  trade 
was  being  inquired  into.  The  belief  of  plaintiff  was 
based  upon  facts  within  his  own  actual  knowledge.  These  facts 
were  detailed  by  him  to  the  jury,  in  connection  witli  the  testimony 
objected  to.  The  cause  of  plaintiff's  failure  to  rent  his  premises 
was  the  gist  of  the  investigation  ;  it  was  one  of  the  ultimate  facts 
to  be  established.  Under  tlie  circumstances  the  court  did  not  err 
in  receiving  the  opinion  of  plaintiff,  if  opinion  it  can  be  called. 
Hanna  v.  Barker,  6  Colo.  303 ;  1  Greenl.  Ev.  §  440  and  notes; 
opinion  of  Doe,  J.,  in  State  v.  Pike,  49  N.  H.  408. 

The  judgment  of  the  court  below  is  affirmed. 


AS  TO 
OFPEOP- 
ERTT  WAS  PBO- 
PEB. 


6.,  B.  AND  L.  E.  Oo.  et  ai. 

V. 

Doyle. 
(Advance  Casey   Colorado.    March  4»  1887.) 

Damages  for  loss  of  business  can  be  recovered  by  a  hotel- keeper  in  an 
action  against  a  r^dlroad  company,  who,  in  blasting  rocks  for  the  purpose  of 
building  the  roadbed,  cause  guests  to  leave  the  hotel  in  fear  of  flying  rocks 
and  other  debris. 

In  such  an  action,  evidence  of  injury  to  other  buildings  in  the  ^immediate 
vicinity  of  plaintiffs  building  is  admissible  on  the  question  whether  the 
danger  from  the  missiles  was  so  great  as  to  justify  the  fears  of  plaintiffs 

guests,  and  authorize  their  departure  ;  for,  if  it  was  not,  plaintiff  would  not 
ave  a  right  to  recover. 

Appeal  from  connty  court,  Clear  Creek  county. 

This  case,  like  that  of  G.,  B.  &  L.  R.  Co.  v.  Eagles,  ante,  228, 
is  an  action  for  damages  occasioned  by  blasting  in  the  excavation 
of  the  defendant  cotnpany's  roadbed.  Sarah  Doyle,  who  was 
plaintiff  below,  owned  a  certain  bnilding  in  Georgetown  near  the 
place  where  defendant  was  doing  its  work.  This  building  she  was 
using  as  a  hotel,  and,  when  deiendant^s  excavating  commenced, 
fihe  had  considerable  patronage.    The  averments  of  the  complaint^ 
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which  the  proofs  tend  to  support,  show  that  pieces  of  rock  and 
debris  were  hnrled  into  the  air  by  defendant's  olasts,  and  fell  nnon 
plaintiff's  premises ;  that  danger  to  person  and  property  was  tnus 
.  occasioned ;  that  the  explosions  and  the  rocks  falling  upon  and 
aroand  plaintiff's  hotel  excited  terror  in  the  minds  of  her  guests^ 
which  led  them  to  abandon  her  house ;  and  that  for  a  considei^able 
period  of  time  her  business  was  thus  completely  destroyed.  Verdict 
and  judgment  in  plaintiff's  favor  for  $168. 

Helm,  J. — ^The  main  question  submitted  in  this  case  is  precisely 
similar  to  that  considered  in  G.,  B.  <fe  L.  R.  Co.  v.  Eagles,  antey 
228  (just  determined).  The  same  considerations  are  here  perti- 
nent, and  are  equally  decisive.  Our  conclusions,  therefore,  upon 
this  question,  need  not  be  restated.  The  amendment  made  by  the 
court  to  defendant's  instructions  was  not  error.  The  instruction  as 
finally  given  was  consistent  with  the  law  as  understood  by  us,  and 
announced  in  the  opinion  mentioned. 

But  a  single  adaitional  assignment  of  error  need  be  noticed* 
Testimony  was  received  showing  injury  to  buildings  belonging  to 
other  pereons,  but  situated  in  the  vicinity  of  plaintiff's  hotel.  It 
is  insisted  that  this  testimony  was  not  admissible,  and  that  its 
reception  constituted  a  fatal  error.  Such  evidence  was  npt  com- 
.  petent  to  show  the  amount  of  plaintiff's  damages,  nor  was  it  offered 
or  received  for  this  purpose.  But  an  important  question  upon 
which  the  jury,  in  our  judgment,  were  called  to  pass,  related  to 
the  danger  occasioned  by  the  falling  rock  and  debris.  If  the  fears 
of  plaintiff's  guests  were  unreasonable  and  groundless,  their  fright 
ana  departure  should  not  lay  the  foundation  of  a  claim  for  damages 
against  defendant.  The  recovery  should  be  confined  at  least  to 
•  nominal  damages.  As  bearing  upon  this  question,  we  think  the 
testimony  was  admissible.  The  fact  that  other  buildings  in  the 
neighborhood  had  been  struck,  that  rocks  weighing  from  two  to 
three  hundred  pounds  crushed  into  and  through  other  houses  near 
by,  tended  to  establish  the  character  and  reality  of  the  danger 
actually  existing,  and  to  warrant  the  feeling  of  insecurity  which 
deprived  the  hotel  of  patronage. 

While  the  presence  of  danger  from  falling  fragments  of  earth 
and  rock  is  sufficiently  shown,  the  evidence  in  this  case,  as  in  the 
Eagles  Case,  is  in  some  other  respects  not  strong  or  satisfactory ; 
but  we  do  not  feel  justified  on  this  account  in  setting  aside  the 
verdict. 

The  judgment  is  affirmed. 

Company  Trespassing  on  Land  Adjoining  Right  of  Way. — Carey  «.  ChU 
cago,  etc.,  R.  Co.,  20  Am.  &  Eng.  R.  R.  Cas.  469. 

Injury  Caused  by  Negligent  Blasting—Recovery  of  Damages. — ^In  Dodge 
«.  County  CommisBioners,  8  Mete.  (Mass.)  880,  it  was  held  that  the  damagea 
occasioned  by  laying  out  and  making  a  railroad  include  injuries  which  are 
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done  to  buildiDgs  neat  the  line  of  the  road,  by  means  of  blasting,  in  a 
propter  manner,  a  ledge  of  rocka  through  'which  the  railroad  passes.  Chief 
Justice  8haw  said:  ''But  it  is  said  that  the  damage  done  to  tne  petitioner's 
house,  not  on  the  line  of  the  railroad,  was  accidental  and  consequential,  and 
not  the  necessary  effect  of  making  the  railroad. 

"The  statement  made  in  the  petition  and  admitted  in  the  answer,  is,  that 
the  company  located  and  constructed  their  railroad  through  land  next  ad- 
joining that  of  petitioners;  that  they  contracted  with  persons  to  blast  a 
led^e  of  rocks  in  such  adjoining  lands,  and  agreed  to  indemnify  them 
against  any  damages  arising  therefrom;  and  that,  in  blasting  said  rocks, 
the  house  of  petitioners  was  necessarily  destroyed. 

"An  authority  to  construct  any  public  work  carries  with  it  an  authority 
to  use  the  appropriate  means.  An  authority  to  make  a  railroad  is  an  authority 
to  reduce  the  line  of  the  road  to  a  level,  and  for  that  purpose  to  make  cuts, 
as  well  through  ledges  of  rock  as  through  banks  of  earth.  In  a  remote  and 
detached  place,  where  due  precautions  can  be  taken  to  prevent  danger  to 
persons,  blasting  by  gunpowder  is  a  reasonable  and  appropriate  mode  of 
executing  such  a  work ;  and,  if  due  precautions  are  taken  to  prevent  un- 
necessary damage,  is  a  justifiable  mode.  It  follows  that  the  necessary  dam- 
age occasioned  thereby  to  a  dwelling-house  or  other  building,  which  cannot  * 
•  be  removed  out  of  the  way  of  such  danger,  is  one  of  the  natural  and  un- 
avoidable consequences  of  executing  the  work,  and  within  the  provisions  of 
the  statute. 

"  Of  course  this  reasoning  will  not  apply  to  damages  occasioned  by  care- 
lessness or  negligence  in  executing  such  work.  Such  carelessness  or  negli- 
gent act  would  be  a  tort,  for  which  an  action  at  law  would  lie  against  him 
who  commits,  or  him  who  commands  it.  But  where  all  due  precautions  are 
taken,  and  damage  is  still  necessarily  done  to  fixed  property,  it  alike  is 
within  the  letter  and  equity  of  the  statute,  and  the  county  commissioners 
have  authority  to  assess  the. damages." 

Tlie  Vermont  court  considered  the  same  question  in  the  case  of  Sabin  o.  Vt. 
Central  R.  Co.,  25  Vt.  863.  The  court  says:  "  In  this  case,  if  ledges  or  loose 
stones  of  considerable  size  are  upon  the  land  taken  for  the  track  of  the  road, 
at  the  time  of  the  appraisal,  it  would  naturally  be  in  the  mind  of  the  ap- 
praisers that  the  stone  must  be  removed  in  constructing  the  road ;  and  being 
of  a  character  only  removable  ordinarily  by  blasting,  it  must  occur  to  them 
that  fragments  more  or  less  must  be  thrown  upon  the  adjoining  lands,  and 
that  it  would  be  necessary  to  go  upon  the  land  to  remove  such  fragments. 
It  would  be  the  duty  of  the  company,  no  doubt,  to  conduct  this  blasting  in 
such  a  way  as  to  do  the  least  possible  injury  to  the  adjoining  lands ;  and  when 
by  such  operation  stones  were  thrown  without  the  limits  of  the  land  taken 
by  the  road,  by  unavoidable  necessity,  to  remove  them  as  soon  as  it  could 
reasonably  be  done.  And  the  fact  that  such  fragments  were  imbedded  in 
the  soil  could  make  no  difference.  It  could  not  be  allowable  for  them  to 
suffer  the  stone  to  remain  thus.  There  is  no  necessity  for  this,  but  there  is 
for  throwing  them,  to  some  extent,  upon  the  adjoining  land.  It  seems 
probable  enough,  from  the  facts  detailed  in  the  present  case,  that  the  dam- 
ages sustained  arose  chiefiy  from  not  removing  the  stone  in  due  season.  But 
the  recovery  below  went  upon  the  ground  that  the  defendants  had  no  right 
to  throw  the  stone  upon  the  plaint! ff^s  land.  It  therefore  becomes  neces- 
sary to  consider  that  question.  The  Massachusetts  courts  seem  to  have  con- 
sidered that  for  damages  of  this  character  no  action  will  lie,  if  there  is  no 
want  of  ordinary  care  on  the  part  of  the  company,  and  no  doubt,  for 
any  such  want  of  common  care,  whether  in  conducting  the  operations  of 
construction  or  in  not  relieving  a  party  from  necessary  temporary  loss  or  in- 
convenience, the  action  should  be  case  and  not  trespass.  And  the  party  is 
not  to  be  made  a  trespasser  ah  initio  by  mere  non-feasance.    Stoughton  v. 
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Mott,  25  Vt.  668.  Indeed,  it  has  not  been  maintained  that  the  plaintiff 
might  maintain  trespass  for  this  injury  except  upop  the  ground  that  the 
deifendants  had  no  right  to  throw  the  stone  upon  the  plaintiff's  land.  It 
seems  to  us  very  obvious  that  the  right  of  the  defendants  to  blast  these  rocks, 
in  a  reasonable  and  prudent  manner,  did  exist,  and  was  conferred  by  the 
decision  of  the  commissioners  appraising  the  plaintiff^s  damages.  And  if  we 
test  the  effect  of  that  adjudication  by  the  ordinary  test  of  the  extent  of  judg- 
ments in  merging  claims,  namely,  that  every  claim  is  'barred  which  was 
presented,  or  which  might  have  been  presented,  under  the  particular  ques- 
tion before  the  commissioners,  there  will  be  little  ground  of  question  re- 
maining. The  plaintiff  had  the  right  to  claim,  and  was,  of  course,  bound 
to  present  his  claim,  for  all  damages  he  was  likely  to  sustain,  not  only  in 
the  running  of  the  road,  by  fires  of  engines  and  the  like,  but  in  the  building 
of  the  road,  in  the  ordinary  mode,  where  blasting  is  universal, — and  this  not 
in  respect  of  land  taken  only,  but  of  the  remaining  land,  as  has  been  repeat- 
edly decided.  And  if  this  claim  was  not  pVesented  when  it  might  have 
been,  it  is  barred  upon  general  principles  universally  recognized,  that  no  one 
shall  be  again  called  in  question  for  what  was  or  What  might  and  should 
have  been  adjudicated.  It  seems  to  us  that  to  deny  the  defendants  the  right 
to  excavate  by  blasting  is  to  deny  them  ths  right  to  construct  their  toad; 
and  if  they  have  the  right  to  blast,  they  are  no  more  liable,  oi'  in  any  dif- 
ferent form,  from  what  all  citizens  are,  for  prudent  conduct  of  their  legal 
business,  which  may  be  attended  with  injurious  consequences  to  otheis.  If 
the  throwing  of  fragments  of  rock  is  an  unavoidable  consequence,  then  so 
far  as  the  owner  of  land  taken  is  concerned,  his  probable  and  prospective 
damage  as  to  his  remaining  land  is  to  be  appraised ;  and  if  he  does  not  make 
such  claim,  or  if  more  damage  occurs  than  was  anticipated  at  the  time,  he 
is  equally  barred  as  if  his  claim  had  been  presented,  or  less  damage  had  oc- 
curred than  was  appraised.  As  we  have  intimated,  it  is  clear  that  for  blast- 
ing at  improper  seasons,  thereby  causing  unnecessary  damage  to  crops,  and 
for  doing  it  m  an  imprudent  or  unskilful  manner,  or  for  not  removing  the 
stone  in  due  time, — and  that  must  be  considered  the  shortest  time  in  which 
it  can  be  done,  and  with  the  least  injury  to  the  land, — the  party  is  entitled 
to  his  remedy  in  the  proper  form.  But  if  the  defendants'  charter  confers 
the  right  to  do  the  act,  of  which,  as  we  have  said,  there  can  be  no  doubt,  it 
seems  to  us  impossible  to  allow  the  action  of  trespass  for  the  original  act, 
thereby  treating  it  as  unlawful.  And  it  is  too  well  settled  to  be  now  brought 
in  question  that  no  mere  omission,  or  want  of  care  or  skill  in  doing  a  lawful 
act,  will  render  such  act  a  trespass  by  relation." 


Cabtweight 
New  York  and  Montreal  R.  Co. 

(Adwmce  Ccae,  Vermont,    May  2S,  1887.) 

Section  8372,  Rev.  Laws  of  Vermont,  provides  that  raibroads  shall  be  liable 
to  day-laborers  employed  by  contractors  for  labor  in  constructing  their  roads. 
An  action  was  brought  under  this  statute  to  recover  for  work  done  on  a  con- 
tract made  and  to  be  performed  in  New  York.     Heldy  that  the  action  cannot 
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be  maintained ;  that  if  New  York  has  a  statute  imposing  a  similar  liability 
ou  railroads,  the  action  should  have  been  based  upon  that  statute. 

Action  on  the  statute,  Rev.  Laws,  §  3372.  Heard  on  an  agreed 
statement,  December  term,  1886,  Bennington  county,  Koss,  J.,  pre- 
siding. Judgment  jpro  fomia^  and  witnout  hearing,  for  the  de- 
fendant.    Affirmed. 

Tlie  case  appears  in  the  opinion, 

C,  n.  Mason  for  plaintiff. 

Batchelder  (6  Bates  for  defendant. 

Howell,  J. — This  action  is  founded  on  Rev.  Laws,  §  3372,  which 
makes  raih'oad  companies  liable  to   day- laborers  em-  facts. 

ployed  by  contractors,  for  labor  performed  in  constructing  their 
roads. 

Tlie  defendant  is  a  New  York  corporation,  owning  and  operating 
a  railroad  from  Chatham,  New  York,  to  Bennington,  tliis  State, 
with  its  principal  office  in  New  York  City,  and  the  office  of  its 
general  manager,  superintendent,  etc.,  in  Bennington. 

Plaintiff's  labor  was  performed  on  that  part  of  the  road  lying  in 
New  York,  wliere  we  understand  him  to  have  lived,  and  to  still 
live,  and  his  contract  for  labor  to  have  been  made  with  the  contract- 
or, whose  place  of  residence  does  not  appear,  nor  where  this  con- 
tract witii  the  company  was  made. 

Plaintiff's  contract,  then,  with  the  contractors  being  made  in  New 
York,  and  to  be  performed  there,  would  be  governed  „ 

PLAINTIKF  8 

by  the  laws  of  that  State ;  and  whatever  privity  existed  contract  was 

between  him  and  the  company  by  reason  of  that  contract  thk  laws  of  i 

and  his  labor  under  it,  ana  whatever  liability  was  there-     "^  **"*' 

by  imposed  upon  the  company  to  pay  for  his  labor,  must  have  existed 

and  been  imposed  by  some  statute  of  that  State,  as  otherwise  he 

could  have  4io  claim  against  the  company;  for  at  common  law  there  i 

was  no  privity  between  him  and  it..  \ 

But  whether  there  is  any  such  statute  in  New  York  does  not  ap: 
pear ;  and  if  it  did,  it  would  make  no  difference ;  for  this  action  is  | 

not  based  upon  a  New  York  statute,  as  it  probably  might  have 
been  if  there  is  one,  and  a  perfected  cause  of  action  under  it, — 
McLeod  V.  Connecticut  &  P.  Riv.  R.  Co.  58  Vt.  727 ;  s.  c,  28  Am. 
&  Eng.  R.  R.  Cas.  644 — but  upon  our  statute,  which  cannot  be 
successfully  in vokedy  as  it  can  have  no  extra-territorial  effect  in  this 
behalf. 

Judgment  affirmed. 

See  next  case  and  note. 
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Dudley 

V. 

Toledo,  Ann  Abbob  and  North  Michigan  R.  Oo, 

(^Advance  due^  Michigan.    April  28,  1887.) 

It  is  provided  by  a  Michigan  statute  (How.  Stat.  §{  8428,  8425),  entitled 
''An  Act  to  provide  for  the  protection  of  laborers,  and  persons  furnishing 
materials  for  the  construction  and  r^airing  of  railroads  in  this  State," 
that  such  laborers  and  persons  shall  have  the  right  to  stop  payment  of  money 
due  contractors  in  the  hands  of  the  company,  and  to  compel  the  application 
of  such  money  to  their  own  claims.  The  plaintiff  brought  suit  under  this 
statute  to  recover  of  the  railroad  company  the  value  of  the  merchandise,  etc., 
which  he  had  furnished  to  laborers  upon  the  road,  on  the  order  of  the  con- 
tractor.   Held : 

1.  That  in  order  to  entitle  the  plaintiff  to  recover  he  must  prove  that  his 
claim  is  undisputed,  and  acknowledged  to  be  due  from  the  contractor;  that 
the  amount  which  he  claims  as  against  the  company  is  due  from  the  con- 
tractor; and  that  an  itemized  bill  for  labor  or  material  furnished  to  the 
contractor  has  been  duly  presented  to  the  company. 

2.  That  an  assignee  of  a  claim  for  labor  and  materials  furnished  in  the 
construction  or  repair  of  a  railroad  is  entitled  to  all  the  benefits  of  the 
statute;  but  that  an  order  given  by  a  sub-contractor  upon  a  merchant  in 
favor  of  a  laborer,  by  which  the  latter  obtains  goods,  does  not  amount  to  an 
assignment  of  the  laborer^s  claim  so  as  to  enable  the  merchant  to  proceed 
against  the  railroad  company  under  the  statute. 

8.  That  bills  for  the.  keep  of  teams,  for  feed  furnished,  and  for  the  board 
of  men  employed  on  the  road,  do  not  come  within  the  protection  of  the  act. 

4.  Where  the  only  evidence  offered  on  the  trial  to  show  the  amount  due 
from  the  defendant  to  its  contractor  was  the  statement  of  one  of  the  directors 
of  the  railroad  company,  and  superintendent  or  manager  of  the  construction 
for  the  railroad  company,  that  **he  would  try  and  have  them  paid,  and 
thought  possibly  some  of  them  would  be  paid  at  that  pay-day  in  December," 
such  testimony  neither  proved  that  the  railroad  owed  its  contractors,  nor  the 
amount,  if  any,  of  such  indebtedness,  and  the  case  should  have  been  taken 
from  the  jury  on  this  point. 

Error  to  the  Livingston  circnit  court  to  review  a  judgment 
against  defendant  in  an  action  to  hold  the  railroad  company  liable 
for  goods  furnished  to  it  and  for  the  board  of  laborers  on  such 
road,  and  for  keeping  of  teams  and  hay,  feed,  and  other  supplies. 
Reversed. 

The  facts  are  stated  in  the  opinion. 

Zuke  S,  Montdgue  for  defendant,  appellant. 

Jay  Cordon  for  plaintiffs,  appellees. 

Champlin,  J. — This  action  was  commenced  under  How.  Stat.  §  § 
3423,  3425,  being  an  act  passed  by  the  legislature  in  1871,  entitled, 
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"An  Act  to  provide  for  the' protection  of  laborers,  and  persons 
furnishing  material  for  the  constniction  and  repair-  pbovmohs  of 
ing  of  railroads  in  this  State."  The  act  first  makes  it  "^''^^^ 
lawful  for  the  railroad  company,  when  entering  into  a  contract  for 
work,  labor,  or  materials,  to  provide  in  the  contract  for  the  pay- 
ment of  laborers  and  pei'sons  furnishing  materials  to  sach  con-  . 
tractors  or  sub-contractors ;  and  if  no  such  provision  is  made  in  the  .. 
contract,  it  is  made  lawful  for  the  railroad  company  to  withhold  - 
payment  until  such  lal>orers  and  persons  furnishing  material  are 
paid.  The  act  then  declares  that  it  shall  be  the  duty  of  such  rail- 
road company,  by  agent  or  otherwise,  at  each  pay-day  on  said 
roads,  to  see  that  all  laborera  and  persons  furnishing  material, 
employed  by  contractor,  contractors,  or  sub-contractors,  are  paid 
before  payment  is  made  to  said  contractors,  not  to  exceed  the 
amount  due  from  the  railroad  company  to  such  contractors.  The 
provisions  of  the  act  do  not  apply  to  any  iron  or  other  materials 
or  property  used  in  ironing  and  equipping  the  road.  It  is  also 
subject  to  this  proviso :  "  Tliat  a  bill  of  items  of  the  labor  and 
material  furnished  to  said  contractor  or  sub-contractors  shall  be 
furnished  to  the  company,  through  their  agent  or  otherwise, 
together  with  the  amount  claimed,  prior  to  the  usual  pay-day  of 
said  company,  when  such  claim  sliall  bo  due ;  or  in  case  the  con- 
tractor or  contractors  are  not  then  paid,  then  prior  to  the  payment 
then  due." 

Section  3425  reads  as  follows:  "  On  compliance  with  the  provi- 
sions of  §  1  of  this  act,  the  pereons  performing  the  lal)or  or 
furnishing  the  materials  mentioned  in  §  1  shall  have  the  right  to 
collect  pay  for  the  same  from  said  railroad  companies  by  action,  as 
in  case  of  other  claims  against  said  railroad  companies,  if  the  said 
claim  or  claims  are  undisputed  and  acknowledged  to  be  due  from 
said  contractor  or  sub-contractors." 

Section  3425  enacts  that  "*if  the  amount  claimed  to  be  due  from 
the  contractor  or  sub-contractors  is  disputed  by  them,  then  said 
company  shall  withhold  the  payment  from  both  till  the  same  has 
been  adjudicated,  as  in  other  actions,  before  some  court  having 
jurisdiction  of  the  amount  in  controversy,  and  judgment  duly 
rendered,  when  the  company  shall  pay  over  the  amount  of  the 
judg!nent  to  the  party  recovering  the  same  against  said  contractor 
or  sub-contractors,  provided  the  amount  of  said  judgment  is  due  to 
said  contractor  or  sub-contractors  from  said  company  ;  if  not,  then 
so  much  as  is  due  on  said  contract." 

The  true  intent  and  object  of  the  kct,  as  expressed  in  its  title, 
is  to  protect  laborers  and  persons  furnishing  material 
for  the  construction  and  repaire  of  railroads.      The  Sowif'S^ure 
extent  to  which  such  protection  is  extended  depends  ;S^*  ™"  "^' 
upon  and  is  limited  to  the  amount  due  from  the  rail- 
road company  to  its  contractor  at  the  time  the  bill  of  items 
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of  the  labor  and  material  farnislied  is  furnished  to  the  coin* 
pany.  It  is  also  limited  to  such  labor  and  material  as  is  performed 
and  used  in  constracting  or  repairing  the  railroad.  The  labor 
applies  to  manual  labor  ox  persons  employed,  and  does  not  extend 
to  teams  used  upon  the  work.  This  is  evident  from  the  title, 
which  expi*e8ses  the  object  to  be  to  protect  laborers.  The  material 
referred  to  is  such  material  as  enters  into  the  construction  or  re- 
pairing of  the  railroad,  and  does  not  apply  to  material  used  or 
supplied  for  any  other  purpose.  Feed  furnished  for  teams  em- 
ployed in  working  upon  tlie  road,  clothing  or  board  of  men  so 
employed,  would  not  come  within  the  language  or  meaning  of  the 
act,  because  such  feed,  board,  and  clothing  are  not  used  in  con- 
structing or  repairing  the  railroad.  Toentitle  a  plaintiff  to  recover 
under  this  act,  he  mu^t  allege  and  prove  that  the  items  for  labor 
which  he  claims  payment  for  were  performed  by  a  laborer  employed 
by  a  contractor  with  the  company,  or  by  a  sub-contractor,  in  the 
constructing  or  repairing  of  the  railroad  ;  and  the  materials  for 
which  he  claims  payment  were  furnished  to  a  contractor  or  sub- 
contractor to  be  used  in  constructing  or  repairing  the  railroad.  He 
must  further  show  that  a  bill  of  the  items  of  the  labor  and  material 
furnished  to  the  contractor  or  sub-contractor  has  been  furnished  to 
the  I'ailroad  company  together  with  the  amount  claimed,  prior  to 
the  usual  pay-day  of  the  company,  when  such  claim  shall  be  due; 
or,  if  the  contractor  was  not  paid  on  the  usual  pay-day,  then  prior 
to  the  payment  then  due  to  the  contractor. 

He  must  further  show,  in  order  to  establish  a  cause  of  action, 
that  at  the  time  he  furnished  the  company  with  a  bill  of  items,  or 
at  the  pay-day  next  ensuing,  there  was  an  amount  due  from  the 
company  to  the  contractor,  and  the  amount  of  such  indebtedness. 
It  is  contended  by  the  plaintiffs'  attorneys  that  the  plaintiffs  need 
only  show  that  there  was  some  amount  due  to  the  contractor,  and 
that  the  burden  of  proof  is  then  cast  upon  the  railroad  company  to 
show  as  matter  of  defence  if  the  amount  due  was  less  than  the 
amount  claimed  by  the  plaintiffs.  But  this  statute,  although 
remedial,  is  in  derogation  of  the  common  law,  and  interferes  with 
and  seriously  affects  the  contract  relations  of  parties,  and  must  be 
strictly  construed,  or  at  least  so  construed  as  not  to  cast  additional 
burdens  upon  parties  between  whom  and  the  plaintiffs  there  is  no 
privity  of  contmct,  unless  plainly  impliea  in  the  language 
employed.  The  statute  imposes  a  new  duty  upon  the  railroad 
company, — not  that  it  shall  pay  the  claims  of  laboi'ers  and  material- 
men on  the  failure  or  neglect  of  the  contractors  to  do  so ;  but  the 
duty  imposed  is  to  retain  in  its  custody  the  anaount  due  from  it  to 
its  contractors,  not  exceeding  the  amount  of  the  claims  furnished, 
until  such  contractors  or  sub-contractors  pay  such  claims.  It  is  in 
effect  a  garnishment  or  stop-or^er  of  the  amount  due  to  the  con- 
tractor.   No  provision  is  made  for  voluntary  payment  by  the  com- 
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pany  to  the  laborer  or  material-man,  bnt  they  are  permitted  to 
collect  pay  for  the  claim  by  action  against  the  railroad  company. 

The  burden  of  proof  is  upon  the  plaintiflfs  to  show  that  their 
rights  to  collect  such  pay  exist  under  the  statute,  and  it  is  as  much 
incumbent  on  them  to  show  the  amount  of  the  indebtedness  of  the 
railroad  company  to  its  contractors,  as  it  is  for  a  plaintiff  to  show 
the  amount  a  garnishee  is  indebted  to  the  principal  defendant. 

But  they  must  go  still  further,  and  show  that  the  claim  or  claims 
which  they  seek  to  collect  pay  for  are  not  only  undisputed,  but 
acknowledged  to  be  due  from  the  contractor  or  sulxjontractors. 
This  is  yery  important,  and  lies  at  the  foundation  of  the  right  to 
recoyer.  Eyidence  that  the  claims  are  undisputed  and  acknowl* 
edged  to  be  due  is  the  only  protection  which  the  company  would 
haye  against  being  compellea  to  pay  the  amount  again  to  the  con- 
tractor. The  design  of  the  law  appears  to  be  to  eflEect  a  statutory 
novation  of  the  debt  due  by  the  company  to  the  contractor,  and 
make  it  due  and  payable  to  the  contractor's  creditor. 
•  Tlie  eyidence  should  be  satisfactory  upon  this  point,  but  the 
railroad  company  has  it  in  its  power  to  protect  itself  by  notifying 
the  contractor  or  sub-contractor  of  the  pendency  of.  the  suit,  and 
thus  give  to  such  contractor  the  opportunity  of  showing  that  the 
daim  is  disputed  or  not  acknowledged  as  being  due  from  him. 

The  claims  protected  by  the  statute  are  assignable,  and  may  be 
enforced  by  tlie  assignee  in  the  same  manner  and  to  the  samre 
extent  as  the  assignor  could  have  done. 

The  present  case  shows  that  the  defendant  railroad  company 
contracted  with  W.  V.  McCracken  &  Co.  to  construct  yacvb  a  thb 
and  grade  a  portion  of  its  railroad.     McCracken  &  Co.  *'^"- 
sublet  a  portion  of  the  work  to  McLane  &  Wilson,  and  they  in  turn 
entered  into  a  sub-contract  with  one  Harvey  S.  Haywood. 

The  nlaintifis  were  engaged  in  merchandising,  under  the  name 
of  Dudley  Brothers,  at  Byron.  The  largest  portion  of  the  claim 
for  wiiich  a  recovery  was  had  in  the  court  below  was  for  the 
indebtedness  of  the  sub-contractor  Haywood.  Their  claims  against 
the  i-ailroad  company,  which  they  hold  in  their  own  right,  are 
based  upon  orders  drawn  by  Haywood,  a  copy  of  one  of  which  is 
as  follows : 

"  $2.50  11th,  2,  1885. 

Dudley  Bros. : 

Please  let  C.  H.  Closeman  have  merchandise  to  the  amount  of 
two  dollars  and  fifty  cents. 

October  time.  H.  S.  Haywood." 

On  orders  such  as  this  they  delivered  to  the  men  presenting 
them  goods  from  their  store,  amounting  to  $149.73.  Haywood 
charged  the  orders  directly  to  the  person  in  whose  favor  they  were 
drawn  as  so  much  paid  to  him. 
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The  qaeBtionpresented  is,  Did  these  orders  so  drawn  and  received 

by  Dudley  Brothers  constitute  an  assignment  of  the 

t^Snm^  claim  of  the  laborer  for  the  amount  due  him  for  labor 

▲MiQHMBMT.       fj^jj^  Haj wood  ?     We  do  not  discover  how  it  c:m 

operate  as  an  assignment  of  the  laborer's  claim  for  labor  performed 
for  Haywood.  Haywood  treated  the  order  as  payment  to  the 
laborer,  and  the  laborer  had  no  claim  against  Hay  wood  after  receiv- 
ing the  amount  the  order  called  for,  either  in  goods  or  money. 
The  case  cannot  be  distinguished  from  Martin  v.  Michigan  &  O. 
R.  Co.,  26  Am.  &  Eng.  R.  R.  Cas.  351. 

Plain tifis  are  the  assignees  of  twenty-eight  other  claims.  These 
are  mostly  based  upon  orders  drawn  by  Haywood,  some  in  favor  of 
laborers,  some  in  favor  of  pereons  who  have  boarded  laborere,  for 
the  board  of  such  persons,  some  for  die  boarding  or  keep  of  teams, 
some  for  hay,  feed,  and  other  supplies,  and  some  for  material.  It 
need  not  be  repeated  that  nothing  but  claims  for  labor  aiid  material 
used  in  constructing  or  repairing  the  railroad  is  protected  by  the 
statute,  which  excludes  a  large  pai*t  of  the  claims  assigned  to 
plaintiffs. 

The  only  evidence  offered  on  the  trial  to  show  the  amount  due 
from  the  defendant  to  its  contractor  was  the  testimony  of  Mr. 
Corson.  He  says  he  presented  a  list  of  the  claims  held 
J£[™2Stoil'  by  plaintiffs  to  James  M.  Ashley,  Jr.,  who  was  one  of 
the  directors,  an^  at  that  time  superintendent  or  mana- 
ger of  the  construction  for  the  i*ailroad  company,  and  told  him 
unless  the  contractoi*s  paid  these  amounts  they  should  claim  the 
amount  of  these  claims  against  the  company.  He  says:  "We 
talked  the  matter  all  over  at  that  time,  and  he  said  he  would  try 
and  have  them  paid,  and  thought  possible  some  of  them  would  be 
paid  at  that  pay-day  in  December."  This  testimony  the  court 
thought  sufficient  to  submit  to  the  jury  as  tending  to  prove  that 
the  company  owed  its  contractors,  and  from  which  they  must  find 
the  amount  of  such  indebtedness  was  equal  to  the  amount  of  the 
plaintiffs'  claim. 

The  testimony  of  Corson  neither  proved  that  defendant  owed 
its  contractors,  nor  the  amount,  if  any,  of  such  indebtedness,  and 
the  case  should  have  been  taken  from  the  jury  upon  this  point,  as' 
was  requested  by  defendant's  attorney. 

The  mdgment  of  the  circuit  court  must  be  reversed,  and  a  new 
trial  oraered. 

The  other  justices  concurred. 

Liability  of  Company  to  Laborers  employed  by  Contractors  in  Construct- 
ing Road.— See  St.  Louis,  etc.,  R.  Co. «.  Cobb,  3  Am.  &  Eng.  R.  R.  Cas.  643; 
Bottomley  i^.  Port  Huron,  etc.,  R.  Co.,  6  lb.  605;  Martin  «.  Michigan  &  Ohio 
R.  Co.,  26  lb.  861. 
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BsowN  et  oL. 

V. 
l!)lBBLE. 

(Advance  Casey  Michigan.    April  21,  1887.) 

A  party  agreed  to  pay  a  fixed  sum  to  a  railroad  company,  one  half  within 
thirty  days  after  .the  construction  of  the  road  from  Toledo  to  Marshall,  and 
the  other  half  when  the  company  should  establish  and  construct  the  general 
repair  shops  at  Marshall.  Meld,  that  the  agreement  required  that  the  com- 
pany should  have  a  road  under  its  control  covering  the  entire  distance,  and 
having  its  repair  shops  at  Marshall  for  the  whole  road;  that  the  contract 
was  not  satisfied  by  the  company  securing  access  to  Toledo  over  anothler 
road;  that  the  improvement  contemplated  by  the  contract  is  a  permanent 
one,  although  it  is  not  necessary  that  the  railway  company  should  literally 
build  the  road  to  Toledo. 

Railroad  Act,  art.  2,  §  80,  does  not  authorize  the  persons  constituting  the 
board  therein  provided  for  to  issue  a  certificate  signed  by  one  of  their  num- 
ber* as  chairman,  and  by  a  person  employed  as  their  secretary,  describing 
themselves  as  the  '*  board  of  railroad  consolidation."  , 

A  certificate  of  a  secretary  of  a  railroad  purporting  to  recite  proceedings 
of  a  meeting  of  stockholders  to  authorize  a  consolidation  of  roads,  which  is 
not  shown  to  come  from  any  book  of  records,  and  is  contradicted  as  to  its 
recital  that  said  secretary  and  a  large  stockholder,  who  acted  as  chairman, 
were  there,  by  the. testimony  of  said  persons  that  they  were  not  there,  fails 
to  prove  any  such  proceedings  by  the  company. 

in  the  absence  of  evidence  showing  a  valid  consolidation  of  two  railroads, 
an  assignee  of  the  alleged  consolidated  company  cannot  sue  on  a  contract 
made  with  one  of  the  roads  out  of  which  the  consolidated  company  was 
formed. 

EsBOB  to  circuit  court,  Calhoun  county. 

Miner  dk  Stace^  WilMcmi  R.  Porter^  and  John  B.  Cohen,  for 
plaintifis  and  appellants. 
J.  G.  Fitzgerald  and  John  C.  Patterson  for  defendant. 

Cahpbell,  C.J. — ^Plaiutife,  who  are  railway  contractors,  pre- 
sented a  claim  against  the  estate  of  Charles  r.  Dibble,  deceased, 
for  $5000,  upon  an  alleseid  agreement  by  him  to  pay  to  the  Toledo 
&  Milwaukee  R.  Co.  half  of  that  sum  within  30  days  after  facts. 
the  construction  of  a  railroad  from  Toledo  to  Marshall,  and  the 
other  half  when  said  company  should  establish  and  construct  the 

Seneral  repair-shops  of  the  road  at  Marshall.    This  contract  was 
ated  October  16, 1882.    The  declaration  claims  a  performance  on 
December  1, 1883,  which  was  the  limit  of  time  fixed  bv  the  con- 
tract for  the  road  to  go  into  operation.     The  Toledo  &  Milwaukee 
B.  Co.  was  a  Michigan  company,  organized  in  1879  to  construct  a 
80  Am.  &  £ng.  R.  Cas.— 16 
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road  from  the  State  line,  where  crossed  by  the  Toledo  &  Ann 
Arbor  R.  to  Allegan.  It  is  claimed  th^t  in  October,  1883,  the 
Toledo  &  Milwaukee  R.  Co.  became  consolidated  with  an  Ohio 
company  called  the  Toledo  &  Michigan  R,  Co.,  alleged  to  have 
been  incorporated  in  Ohio,  to  construct  and  operate  a  railroad 
from  Toledo  to  the  point  on  the  State  line  where  the  former  road 
was  to  start.  This  new  combination  was  to  be  called  the  Michi- 
gan &  Ohio  R.  Co.  On  the  23d  day  of  November,  1883,  the  con- 
solidation entered  into  a  contract  with  the  Toledo  &  Ann  Arbor 
R.  Co.  to  obtain  the  use  of  the  line  of  the  latter  company  from 
Dundee  across  the  State  line  to  Toledo,  covering  the  entire  and 
only  line  which  the  Toledo  &  Michigan  Co.  had  been  organized  to 
build,  and  the  southeastern  pai*t  of  the  Toledo  &  MilwauKee  road. 
The  purpose  was  stated  to  be  for  "  avoiding  the  expense  of  build- 
ing  an  independent  track  over  so  much  of  the  line  adopted  by  it 
as  already  covered  by  the  track  of  the  Ann  Arbor  Co."  The  line 
to.  Marshall  was  made  out  by  including  this  leased  line.  Plain- 
tiffs claim  as  assignees  of  the  consolidated  company.  The  claim 
was  rejected  by  the  commis8ionei*s  for  lack  of  suflBcient  evidence 
to  sustain  it,  and  in  the  circuit  court,  on  appeal,  a  verdict  was 
ordered  for  the  defendant  on  several  grounds,  relating  both  to 
the  suflSciency  of  the  consolidation  and  the  completion  of  the 
contract.  Thei*e  was  also  some  question  whether  Mr.  Dibble  was 
shown  to  have  delivered  his  agreement  at  all. 

As  the  claim  was  tried  before  the  estate  commissioners  as  well 
as  at  the  circuit,  and  as  a  new  trial  was  refused  at  the  circuit,  it 
may  perhaps  be  a£sumed  as  probable  that  the  defects  in  proof  did 
not  arise  from  oversight,  ibut  as  any  ruling^  made  on  the  present 
state  of  the  record  would  not  preclude  a  sumcient  showing,  if  it  is 
possible  to  make  it,  as  against  other  parties,  we  shall  not  do  more 
than  seems  desirable  to  settle  the  present  controversy. 

As  the  suit  is  brought  by  the  assignee  of  a  consolidated  com- 
pany on  a  contract  ms^e  with  an  origmal  and  single  company  con- 
fined to  this  State,  the  question  whether  the  consolida- 
coHBouDATioK  tiou  Is  good  for  other  purposes  cannot  settle  the  case. 
oovK  "oM°  oK  Unless  the  consolidation  is  shown  to  be  the  legally  cre- 
tb!Sb7"  ^"'  ated  successor  of  the  old  Michigan  company,  it  has  no 
concern  with  its  individual  contracts  with  third  persons ; 
and,  if  so  identified,  it  can  only  have  or  give  to  its  assignees  a  right 
to  recover  by  proof  that  all  conditions  of  recovery  have  been  com- 
plied with.  There  is  nothing  in  the  record  to  show  what  the  law 
of  Ohio  is  concerning  the  organization  or  consolidating  of  railroad 
companies.  The  Toledo  &  Michigan  Co.  purports  to  be  organ- 
ized under  a  voluntary  agreement  much  more  vague  than  would 
be  allowed  by  our  statutes,  and  which,  while  it  is  possibly  good 
and  sufficient  to  make  a  corporation  in  Ohio,  is  not  shown  to  be 
60 ;  and,  had  it  been  shown  to  be  legally  incorporated,  the  record 
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18  Btill  defective  in  not  showing  that  it  could  lawfully  become 
amalgamated  with  a  Michigan  company,  or  that  it  could  lawfully 
take  a  lease  covenng  its  entire  proposed  line,  and  abstain  from 
building  any  part  of  it.  Neither  of  these  things  can  be  presumed, 
and  neither  is  shown. 

There  is  also  an  entire  failure  to  show,  by  legal  evidence  of  any 
one  knowing  the  facts,  such  a  publication  of  notice  to  stockholders 
of  tlie  proposed  meeting  to  bring  about  consolidation 
as  is  required  by  law.  The  records  of  the  company  do  ^SSSldh»' 
not  show  that  evidence  of  a  notice  was  perpetuated  by  ^SSwciSraL*" 
4in  affidavit,  as  is  allowed  by  article  2,  §  3,  of  the  rail- 
road act.  No  attempt  was  made  to  prove  the  publication  of  no- 
tice by  any  one  connected  with  the  papere,  or  by  any  one  who  had 
€een  the  notices,  and  could  identify  them.  Mr.  Neal,  the  secre- 
tary, who  swore  in  a  general  way  to  the  publication,  showed  on 
•cross-examination  that  he  knew  nothing  about  it.  As  there  is 
usually  no  difficulty  in  getting  access  to  newspaper  files,  the  case 
was  not  one  for  loose  assumptions,  and  some  lorm  of  legal  proof 
«honld  have  been  given.  Tne  only  proof  of  what  was  done  at  the 
meeting  of  the  Michigan  company,  held  September  11,  1883,  to 
consent  to  the  consolidation,  is  a  certificate  of  Mr.  Neal,  the  secre- 
tary of  that  company,  dated  October  6, 1883.  Wliether  this  came 
from  any  book  of  records  does  not  appear.  By  the  recital  of  these 
proceedings  it  is  stated  that  Mr.  Latcha  was  made  chairman  and 
Mr.  Neal  secretary  of  the  meeting,  and  that  there  were  present 
14,505  shares  in  person  or  by  proxy ;  but  who  were  present  as  hold- 
•ers,  and  who  as  proxies,  does  not  appear.  Mr.  Latcha  was  sworn 
tis  a  witness,  but  does  not  prove  there  was  any  such  meeting.  Mr. 
Neal,  who  purports  to  have  been  there  as  secretary,  swears  he  was 
not  thei*e  at  all,  and  testifies  that  one  Lamb  held  both  his  and 
Latcha^s  proxies.  There  was  therefore  no  proof  at  all  that  the 
Michigan  company  did  what  it  purported  to  have  done. 

Neither  was  it  shown  that  the  board  provided  for  by  section  30 
of  article  2,  consisting  of  the  attorney-general,  com- 
missioner of  railroads,  and  secretary  of  state,  acted  upon  board  of  oor- 
and  approved  the  consolidation.     There  is  a  certificate  toiSotof. 
purporting  to  be  signed  by  the  railroad  commissioner, 
W  illiam  P.  Innes,  and  by  Maj.  Bansom,  describing  themselves  as 
chairman  and  secretary  of  the  "  board  of  railroad  consolidation,"  but 
not  signed  by  the  attorney-general  and  secretary  of  state.    As  there 
is  no  statute  providing  that  the  three  gentlemen  constituting  the 
board  shall  organize  under  the  name  us^,  or  appoint  one  of  their 
number  chairman,  and  employ  a  secretary  not  of  their  own  num- 
ber, we  do  not  tliink  that  this  certificate  alone  was  sufficient,  al- 
Ihoagh  it  was  quite  probable  the  board  really  undertook  to  act. 
Without  deciding  whether  or  not  facts  enough  may  have  not  ex- 
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isted  to  authorize  a  consolidation,  there  was  do  legal  evidence  of 
it,  and  therefore  no  cause  of  action  was  made  out. 

But,  in  one  view  of  the  case,  it  may  be  proper  to  consider 
whether,  if  there  was  a  consolidation  in  law,  there  was  any  cause- 
of  action  made  out.  The  Toledo  &  Milwaukee  Railwaj'  was  by 
its  articles  to  begin  at  the  Ohio  State  line,  so  as  to  have  a  continuous  J 

line  of  its  own  from  Marshall  to  that  point.     Whether  it  would  bo 

allowed  to  continue  to  Toledo  would  be  determined  bv  I 

pkb«>mS?ce""  the  laws  of  Ohio,  which  are  not  in  evidence.  The 
t'ok™  ^^^'  alleged  agreement  on  which  suit  is  brought  recites  the 
consideration  for  Mr.  Dibble's  promise,  and  his  promise- 
itself,  in  this  way:  "Whereas,  the  Toledo  and  Milwaukee  R.  Co., 
a  corporation  duly  created  and  existing  under  the  laws  of  the  State 
of  Michigan,  propose  to  establish  ana  construct  a  line  of  railway 
from  Toledo,  in  the  State  of  Ohio,  through  Mai-shall,  Michigan  "; 
and  whereas,  said  company  propose  to  establish  and  construct  the 
general  repair-shops  of  said  road  at  the  city  of  Marshall ;  now, 
therefore,  I  request  said  railway  company  to  build  said  railway, 
and  establish  and  construct  said  shops,  and  in  consideration  of  one 
dollar  to  me  in  hand  paid,  and  the  further  consideration  of  the 
benefits  I  shall  receive  from  said  railway,  and  for  the  purpose  of 
encouraging  the  construction  of  the  same,  and  for  the  further  con- 
sideration of  the  compliance  with  my  request  to  build  said  railway, 
I  hereby  agree  to  pay  to  said  Toledo  &  Milwaukee  R.  Co.,  or 
order,  the  sum  of  five  thousand  dollars ;  one  half  of  said  sum  to  be 
due  and  payable  when  said  company  shall  construct  or  secure  a 
continuous  line  of  railway  of  the  standard  gauge  from  Toledo  to 
Marshall,  or  within  thirty  days  thereafter,  and  the  other  half  of 
said  sum  to  be  due  and  payable  when  said  company  shall  establish 
and  construct  the  general  repair-shops  of  said  road  at  said  city  of 
Mai-shall,  or  within  thirty  days  thereafter ;  provided,  however, 
that  said  road  shall  be  in  operation  from  Toledo  to  Marshall  by 
the  first  day  of  December,  1883,  and  that  said  shops  shall  be  con- 
structed within  one  year  thereafter."  In  case  the  shops  were 
removed  within  10  years,  $2500  was  to  be  refunded. 

The  first  train  ran  from  Toledo  to  Marshall  on  one  of  the  latter 
days  of  November.  But  the  company  never  built  any  road  beyond 
Dundee,  and  the  whole  distance  from  Dundee  to  Toledo,  more 
than  half  of  which  was  in  Michigan,  was  run  over  the  Toledo  &" 
Ann  Arbor  road,  under  an  arrangement  made  on  the  twenty-third 
of  the  same  month  of  November,  1883.  This  was  not  a  lease  of 
the  section  from  Dundee  southward,  but  was  a  permission  to  use 
the  track  and  appurtenances  in  common  with  the  Ann  Arbor  road, 
at  a  rate  of  $800  a  month  for  four  years,  and  $1000  a  month 
thereafter,  and  a  fair  share  of  the  cost  of  maintenance.  The  road 
was  to  continue  in  the  possession  and  control  of  its  owners,  and  all 
persons  employed  by  either  road  were  to  be  under  the  directioD 
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tind  subject  to  BUBpension  or  dismissal  by  the  Ann  Arbor  Co. 
The  privilege  was  subject  to  termination  on  30  days'  notice,  upon 
any  default.  After  five  years,  the  Ann  Arbor  Co.  could 
terminate  it,  and  after  18  months  the  licensee  could  do  so.  All 
local  business  between  Dundee  and  Toledo  was  to  belong  to  the 
Ann  Arbor  Co.  We  do  not  think  this  was  such  an  arrange- 
ment as  was  contemplated  by  Dibble.  While  it  was  not  necessary 
that  the  railroad  company  should  literally  build  the  road  to  Toledo, 
it  was  evidently  expected  that  it  should  have  a  road  under  its  own 
•control  covering  the  entire  distance,  and  having  its  repair-shops  at 
Marshall  for  the  whole  road.  The  improvement  was  contemplated 
as  a  permanent  one.  Provision  was  made  for  a  retnrn  of  half  the 
money  when  the  repair-shops  should  be  moved,  but  none  was 
made  for  the  more  serious  risk  of  a  stoppage  of  the  road  itself  short 
of  Toledo.  The  loss  of  the  work  on  the  Toledo  end  of  the  road  up 
to  Dundee  would  make  some  diflEerence  in  the  amount  of  repaii*8 
to  be  provided  for,  and  the  amonnt  of  business  tributary  to 
Marshall  might  be  very  much  less  where  the  company  owning  the 
Toledo  end  of  the  road  could  have  precedence  for  its  own  trains, 
as  well  as  access  to  much  of  the  same  county.  The  language  of 
the  contract  is  too  definite  to  be  satisfied  with  access  to  Toledo 
over  some  other  company's  road,  and  it  must  be  read  as  the  parties 
made  it. 

In  the  view  of  the  circuit  court,  no  performance  was  shown,  and 
we  think  that  view  correct.  The  judgment  must  be  affirmed,  and 
certified  down  ;  defendant  to  recover  costs  throughont. 

The  other  justices  concurred. 

Conditional  Subscrfptionsi — See  next  case  and  note. 

Subscription  Conditioned  on  Building  Road  between  Two  Points — What 
is  Compliance! — ^A.  condition  contained  in  a  subscription  to  the  stoclc  of  a  rail- 
road company  that  the  road  shall  be  located  over  a  certain  route,  is  valid,  and 
the  subscription  cannot  be  enforced  if  the  condition  is  not  complied  with, — 
subject  to  the  provision  that  the  location  designated  is  within  the  purview  of 
the  charter.  1  Woods  Ry.  Law,  68;  Nashville,  etc.,  R.  Go.  v.  Baker,  2 
Ooldw.  (Tenn.)  574;  Charlotte,  etc.,  R.  Co.  v,  Blakley,  8  Strobh.  (8.  Car.) 
^5;  Miller  «.  Pittsburg,  etc.,  R.  Co.,  40  Pa.  St.  237;  Burlington,  etc.,  R. 
Co.  V.  Boestler,  15  Iowa,  555 ;  Swartwout  v,  Michigan  Air  Line  R.  Co.,  24 
Mich.  389;  Des  Moines  Valley  R.  Co.  v,  Graff,  27  Iowa,  99;  Woonsocket, 
-etc.,  R.  Co.  V.  Sherman,  8  R.  L  564;  Warner  v.  Callender,  20  Ohio  St.  190; 
Smith  V,  Allison,  28  Ind.  866;  Brownlee  «.  Ohio,  etc.,  R.  Co.,  18  Ind.  68; 
North  Missouri  R.  Co.  v,  Winkler,  29  Mo.  818;  North  Missouri  R.  Co.  v. 
Miller,  84  Mo.  19;  Buffalo,  etc.,  R.  Co.  «.  Pottle,  28  Barb.  (N.  Y.)  21; 
Jewett «.  Lawrenceb'urg,  etc.,  R.  Co.,  10  Ind.  539;  McMillan  v,  Maysville, 
etc.,  R.  Co.,  15  B.  Mon.  (Ky.)  218;  Chamberlain  v,  Painesville,  etc.,  R.  Co., 
15  Ohio  St.  225;  Ashtabula,  etc.,  R.  Co.  v.  Smith,  15  Ohio  St.  828;  Paris, 
etc.,  R.  Co.  V.  Henderson,  89  111.  86;  Cooper  «.  McKee,  58  Iowa,  289; 
Detroit,  etc.,  R.  Co.  v,  Staines,  89  Mich.  698;  Henderson,  etc.,  R.  Co.  i^. 
Leovill,  18  B.  Mon.  (Ey.)  858;  Martina.  Pensacola,  etc.,  R.  Co.,  8  Fla. 
370;  Trott^t?.  Sarchett,  10  Ohio  St.  241;  Mansfield,  etc.,  R.  Co.  «.  Brown, 
M  Ohio  St.  223;  Parks  d.  Evansville,  etc,  R.  Co.,  28  Ind.  567;  Parker  v. 
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Thomas,  10  Ind.  218;  Rhey  «.  Ebensborg,  «tc.,  Plank  R(Aui  Co.;  27  Pa.  8t» 
261;   Cumberland  Valley  R   Co.   o.  Baub,  9  Watts  (Pa.)  458;   Caley  v. 
Philadelphia,    etc.,    R.    Co.,  80  Pa.  St.  868;  Bucksport,  etc.,  R.  Co.   v. 
Brewer,  67  Me.  295;  Merrill  o.  Reeves,  50  Iowa,  504;  Agricultural,  etc.,  R. 
Co.  V.  Winchester,  8  Allen  (Mass.),  29;  First  National  Bank  9.  Harford,  2^ 
Iowa,  579;  Spartanburg,  etc.,  R.  Co.  9.  Graffenreid,  12  Rich  (S.  Car.),  275; 
Taggart  t>.  Western  Md.  R.  Co.,  24  Md.  568;  Racine  Co.  Bank  «.  Ayres,  12^ 
Wis.   512;  Mich.  Midland  &  Canada  R.  Co.  «.  Bacon,  83  Mich.  466;  Iowa, 
etc.,  R.  Co.  «.  Bliobenes,  41  Iowa,  267 ;  Toledo,  etc.,  R  Co.  o.  Johnson,  49^ 
Mich.  148;  Cayuga  Lake  R  Co.  «.  Kyle,  5  T.  &  C.  (N.  Y.)  659;  Cedar 
Rapids,  etc.,  R.  Co.  v.  Spofford,  41  Iowa,  292;  Berryman  v.  Cincinnati  So. 
R.  Co.,  14  B.  Mon.  (Ky.)  755;  Moore  «.  Hanover  Junction  R.  Co.,  94  Pa. 
St.  824;  Crane  v.  Indiana,  etc.,  R.  Co.,  59  Ind.  165. 

Where  the  condition  of  certain  subscription  notes  is  that  the  road  be  built 
between  two  points  mentioned,  the  construction  of  the  line  for  a  portion  of  the 
way  and  its  operation  for  the  balance  of  the  way  on  a  leased  line  will  not  consti- 
tute a  compliance  with  the  condition.  Cooper  v.  McKee,  58  Iowa,  289 ;  Lawrence 
0.  Smith,  57  Iowa,  701.  But  in  People  o.  ?olden,  82  HI.  98,  it  was  held  that 
where  the  condition  was  that  the  road  should  be  completed  and  in  operation 
between  two  towns  named,  within  five  years;  and  within  three  years  it  was 
completed  to  within  a  mile,  as  to  one  of  the  towns  ;'  and  from  that  time,  by 
connecting  with  the  track  of  another  road  over  that  mile,  ran  its  trains  and 
supplied  Sil  the  demands  of  the  travelling  public  between  the  two  towns, — 
there  was  a  substantial  complianqe  and  the  subscription  was  collectible. 
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V. 

St.  Louis,  Jbeseyville  and  Speingfebld  R.  Oo. 

{Advance  Com,  lUinais.    March  28,  1887.) 

The  defendants  gave  their  note  to  the  plaintiff  railroad  company  promis- 
ing to  pay  to  it  a  certain  sum  on  a  fixed  day,  conditioned  that  it  was  not  to 
be  paid  unless  the  company  constructed  its  road  '*  so  that  cars  may  be  run 
over  the  same  between  the  points  named  above  on  or  before  the  Ist  day  of 
January,  1882,"  but  if  this  should  be  done  the  note  was  to  be  paid,  **  and 
five  shares  of  the  capital  stock  of  said  railroad,  amounting  to  the  sum  of 
$500,  shall  be  issued  to  the  maker  hereof."    Held: 

1.  That  the  contract  only  required  that  the  stock  shall  issue  after  payment 
is  made ;  that  the  limitation  of  time  applied  only  to  the  construction  of  the 
railroad ;  that  the  contract  was  a  subscription  to  the  capital  stock  and  not  a 
purchase  of  shares;  that  the  payment  of  the  subscription  made  the  sub- 
scriber a  stockholder  without  reception  of  the  certificate  of  shares ;  and  that 
no  tender  of  the  certificate  was  required  to  enable  the  appellee  to  recover  on 
the  subscription. 

2.  That  it  was  proper,  in  a  suit  to  recover  the  subscription,  for  the  court  to 
instruct  the  jury  that  '*  although  the  jury  may  believe  from  the  evidence  that 
on  the  1st  day  of  January,  1882,  the  railroad  in  question  was  not  perfectly 
built,  or  even  well  built,  between  the  points  named  in  the  contracts  in  evi- 
dence, yet  if  it  was  so  constructed  at  that  time  that  cars  could  be  and  wero 
safely  run  over  its  tracks  between  the  points  named, — such  a  condition  of 
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tracks  is  a  sufficient  compliance  with  the  contract,  so  far  as  condition  and 
quality  of  construction  are  concerned." 

Appeal  from  a  judgment  of  the  appellate  court,  third  district, 
affirmiug  the  judgment  of  the  Morgan  circuit  court  against  the  de- 
fendants in  an  action  upon  a  subscription  to  the  capital  stock  .of  a 
railroad.     Affirmed. 

On  the  12th  day  of  January,  1881,  the  appellee,  being  about  to 
undertake  the  construction  of  a  railroad  from  a  point  on  the  Missis- 
sippi River  to  Springfield,  or  to  a  connection  with  Springfield  by 
way  of  Jerseyville,  Waverly,  and  other  points  named,  sought  aid 
from  the  citizens  along  the  route  of  the  proposed  road.  On  that 
day  appellants  executed  and  delivered  to  the  company  the  follow- 
ing instrument : 

«  $500.     Waverly,  III,  January  12,  1881. 

'*  On  the  1st  day  of  January,  1882, 1  promise  to  pay  to  tlie  order 
of  the  St.  Louis,  Jerseyville  &  Springfield  R.  Co.  the  sum  of  five 
hundred  dollars,  with  interest  from  maturitjr  at  the  rate  of  8per 
cent  per  annum,  payable  at  the  office  of  Wemple  Brothers,  Wav- 
erly, Illinois.  Tne  condition  of  this  note  is  such  that,  whereas  the 
St.  Louis,  Jei-seyville  &  Springfield  R.  Co.,  duly  incorporated  ac- 
cording to  the  laws  of  the  State  of  Illinois,  agrees  to  construct  or 
cause  to  be  constructed  a  railroad  from  a  point  on  the  Mississippi 
river,  at  or  near  Grafton  or  Jersey  Landing,  in  Jersey  county, 
Illinois,  via  Jerseyville,  to  or  near  Medora,  to  or  near  Chesterfield, 
to  or  near  Palmyra,  all  in  Macoupin  county,  Illinois,  and  to  or  near 
Waverly,  in  Morgan  county,  Illinois,  thence  to  Springfield,  Illinois, 
or  with  a  railroad  connection  with  Springfield,  Illinois — now,  if 
said  railroad  shall  be  so  constructed  so  that  cars  may  be  run  over 
the  same  between  the  points  above-named  on  or  before  the  1st  day 
of  January,  a.d.  1882,  then  this  note  shall  be  well  and  truly  paid, 
and  5  shares  of  the  capital  stock  of  said  railroad,  amounting  to  t])G 
sum  of  $500,  shall  be  issued  to  the  maker  hereof ;  otherwise  this 
note  shall  be  null  and  void.  Unless  said  railroad  shall  be  built 
within  a  half-mile  of  the  centre  of  the  public  square  in  the  city  of 
Waverly,  this  note  to  be  absolutely  null  and  void. 

•  "Wemple  Brothers." 

On  the  21st  and  26th  days  of  January,  1881,  appellants  executed 
to  the  appellee  two  other  contracts  of  like  effect,  for  $300  and 
$200  respectively. 

To  raise  the  funds  with  which  to  constnict  the  railroad,  appellee 
assigned  these  instruments  to  James  F.  How,  and  suit  was  insti- 
tuted in  his  name,  whereupon  a  demurrer  was  interposed,  and, 
the  court  holding  they  were  not  negotiable,  the  declaration  was 
amended  by  making  the  appellee  plaintiff,  who  sued  to  the  use  of 
How. 
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On  the  trial  variouB  questions  were  raised,  and  it  resulted  in  a 
verdict  and  judgment  for  appellee,  on  thie  three  instruments,  for 
$1267.55. 

Tlie  following  instructions,  among  others,  were  asked  by  the 
plaintiff  and  given  by  the  court  on  tlie  trial,  and  duly  excepted  to: 

No.  1.  "  The-court  instructs  the  jury  for  the  St.  Louis,  Jei'sey-  ^j 

ville  &  Springfield  R.  Co.,  that  tliis  suit  is  instituted  on  three 
written  contracts,  in  evidence,  and  if  the  jury  find  from  the  evi- 
dence that  the  plaintiff  did,  on  or  before  the  1st  day  of  January, 
1882,  either  construct  or  cause  to  be  constructed  a  railroad  to  such 
a  condition  of  completion  as  that  cars  could  be  run  over  the  same 
from  a  point  on  the  Mississippi  river,  at  or  near  Jersey  Landing, 
in  Jersey  county,  Illinois,  by  way  of  Jerseyville,  to  or  near  Me- 
dora,  to  or  near  Chesterfield,  to  or  near  Palmyra,  in  Macoupin 
county,  Illinois,  and  to  Waverly,  and  within  a  half-mile  of  the  cen- 
tre of  the  public  square  in  Waverly,  and  thence  to  Bates,  in  San- 
gamon county  (if  tiie  evidence  shows  that  Bates  is  a  point  with  a 
railroad  connection  with  Springfield),  and  at  Bates  connected  such 
road  with  the  Wabash,  St.  Louis  &  Pacific  R.  Co. ;  and  if  the  jury 
further  believe  from  the  evidence  that  on  the  8th  day  of  February, 
1882,  the  plaintiff  caused  the  three  certificates  of  stock  in  evidence 
to  be  tendered  to  the  defendants,  and  demanded  the  payment  of 
the  sums  of  money  specified  in  said  contracts ;  and  if  tne  evidence 
also  shows  that  the  plaintiff  has  brought  said  certificates  of  stock 
into  court,  and  in  open  court  tendered  the  same  to  the  defendants ; 
and  if  the  evidence  shows  that  the  defendants  on  said  8th  day  of 
February,  1882,  failed  and  refused  to  pay  the  plaintiff  the  sum  of 
money  specified  in  said  contract,  or  any  part  thereof,  and  refused 
to  take  said  certificates  of  stock  or  pay  any  part  of  said  several 
sums  of  money, — then  the  jury  should  find  tneir  verdict  for  the 
plaintiff,  and  assess  its  damages  at  the  amount  of  the  sum  of  the 
several  contracts,  together  with  interest  thereon  at  the  rate  of  eight 
per  cent  per  annum  from  the  said  8th  day  of  February,  1882,  to 
the  present  time." 

Is  o.  8.  "  The  court  also  instructs  the  jury  that  the  stock  of  an 
incorporated  company  which  has  not  been  delivered,  is  in  the  legal 
custody  and  control  of  the  ofiBcers  whose  duty  it  is  to  issue  and  de- 
liver it ;  and  they  have  the  legal  right,  at  any  time  before  it  is  de- 
livered, to  alter  and  change,  by  writing  on  the  certificates  the 
name  of  the  place  at  which  such  certificates  can  be  transferred,  so 
as  to  make  such  place  conform  to  the  true  place  of  transfer,  and 
so  as  to  comply  with  the  laws  of  Illinois.  And  if  the  jury  find 
from  the'  evidence  that  the  certificates  in  evidence  were  so  printed 
as  to  make  them  transferable  on  the  books  of  the  company  in 
New  York ;  and  if  the  evidence  shows  that  the  offices  of  the  plain- 
tiff were  in  the  city  of  Jersevville,  in  Illinois, — then  the  president 
of  the  company  had  the  legal  right  to  erase  the  words  '  New  York ' 
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and  insert  the  words  ^  Jersey  ville,  Illinois^'  in  place  of  Kew  York, 
at  any  time  before  they  were  delivered  to  or  accepted  by  the  de- 
fendants ;  and  if  the  evidence  shows  that  the  certificates  in  evi- 
dence were  tendered  to  defendants  on  the  8th  day  of  February, 
1882,  and  that  they  refused  to  receive  them  on  the  ground  that 
the  company  had  not  complied  with  its  contract,  and  made  no  ob- 
jection to  them  on  account  of  the  place  of  transfer,  then,  so  far  as 
the  right  of  the  company  of  recovering  on  the  contracts  in  evi- 
dence is  concerned,  it  makes  no  difference  in  law  whether  the 
words  *New  York'  were  erased,  and  ^  Jersey ville,  Illinois,'  in- 
serted in  the  certificates,  before  or  after  they  were  tendered  to  the 
defendants.'^ 

Ko.  11.  ^^The  court  also  instmcts  the  jury  for  the  plaintiff,  that 
xilthough  they  may  believe  from  the  evidence  that  Cross,  as  the 
agent  of  the  railroad  company,  went  to  Waverly  early  in  January, 
lb82,  and  demanded  the  payment  of  the  contracts  in  evidence,  of 
the  defendants,  without  giving  or  offering  to  give  to  the  defen- 
dants any  certificates  of  stock,  yet  such  fact  constitutes  no  bar  in 
law  to  the  right  of  the  plaintiff  to  make  a  tender  of  the  stock  on 
the  8th  day  of  February,  1882,  and  at  the  time  specified,  and 
prior  to  the  commencement  of  this  action,  and  to  demand*  the 
payment  of  such  contracts  at  a  later  day ;  and  if  the  evidence 
shows  that  such  certificates  of  stock  were  tendered  by  the  presi- 
dent of  the  plaintiff  to  the  defendants  before  the  commencement 
of  this  suit,  the  prior  demand  of  payment  made  by  Cross,  without 
offering  the  certificates  to  the  defendant,  will  not  in  law  prevent 
the  plaintiff  from  recovering  a  verdict  in  this  case." 

Iu>.  14.  '^  The  court  also  instructs  the  jury  for  the  plaintiff  that 
the  terms  of  the  contracts  in  evidence  only  require  the  plaintiff 
to  construct  or  cause  to  be  constructed  a  railroad  from  a  point 
on  the  Mississippi  river,  at  or  near  Jersey  Landing,  through  the 
.noints  named  to  the  place  in  railroad  connection  with  Spring- 
field to  a  degree  of  completion, — which  was  so  cars  could  be  run 
over  it ;.  the  contracts  do  not  require  that  it  should  be  perfectly 
finished  and  completed  to  such  a  degree  of  perfection  as  that 
it  would  be  equal  to  older  and  first-class  roads ;  and  if  the  evi- 
dence shows  that  the  degree  of  completion  so  attained  was  that  the 
cars  could  be  and  were  in  fact  run  upon  the  road  from  a  point  on 
the  Mississippi  river,  at  or  near  Jersey  Landing,  through  all  the 
points  named,  and  within  one  half-mile  of  the  centre  of  the  public 
eqnare  in  Waverlv,  thence  to  a  point  in  railroad  connection  in 
Springfield,  Illinois,  on  the  first  day  of  January,  1882,  then  such 
a  degree  of  completion  was  a  sufficient  compliance  with  the  re- 
quii*ements  of  the  contract  in  that  respect." 

No.  16.  **  Although  the  jury  may  believe  from  the  evidence 
that  on  the  1st  day  of  January,  1882,  the  railroad  in  question  was 
not  perfectly  built,  or  even  well  built,  between  the  points  named 
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in  the  contracts  in  evidence,  of  it  was  bo  constructed  at  that  time 
that  cars  could  be  and  were  safely  run  over  its  tracks  between  the 
points  named, — euch  a  condition  of  tracks  is  a  sufficient  compliance 
with  the  coptract  so  far  as  condition  and  quality  of  constniction  is 
concerned." 

No.  19.  "  The  court  instructs  the  jury  for  the  plaintiflE  that, 
under  the  contracts  in  evidence  in  this  case,  the  plaintiff  was  not 
bound  to  issue  or  deliver  the  stock  specified  in  said  contracts  on 
or  before  the  1st  day  of  January,  a.d.  1882,  and  that  the  tender  of 
such  stock  at  a  time  prior  to  the  commencement  of  this  suit  would 
be  a  compliance  with  the  contract  upon  that  point." 

No.  23.  ^'  The  court  also  instructs  the  jury  that  if  the  evidence 
shows  that  the  tender  was  made  of  the  certificates  of  stock  in  evi- 
dence,  on  the  8th  day  of  February,  1882,  by  plaintiff  to  defend* 
ants,  and  at  that,  time  the  words  '  New  YorK '  had  not  been 
erased  and  the  words  ^  Jersey  ville,  Illinois,'  had  not  been  inserted  ; 
and  if  the  evidence  shows  that  no  objection  thei*eto  was  made  by 
defendants  on  account  of  the  specification  of  New  York  as  the 
place  of  transfer, — then,  in  law,  that  objection  was  waived  by  de^ 
lendants,  and  cannot  now  constitute  any  valid  legal  objection  to 
snch  certificates  of  stock  or  to  the  tender  thereof." 

The  defendants  then  asked,  and  the  court  gave  as  asked,  instruc- 
tions numbered  1,  2,  8,  4,  and  6. 

No.  1.  ^^  That  if  they  believe  from  the  evidence  that  Locke,  the 
president,  and  Cross,  the  secretai*y  of  the  company,  issued  the 
stock  certificates  mentioned  in  evidence  without  any  action  of  the 
board  of  directors  of  the  company  authorizing  the  same,  then  such 
action  of  said  officers  was  without  authority,  and  the  certificates 
were  invalid,  and  the  defendants  would  not  be  bound  to  accept 
the  same  if  offered  to  them." 

2.  ^^  Under  the  contracts  in  evidence  in  this  case,  on  which  the 
plaintiff  has  sued,  the  plaintiff  was  required  to  do  two  thin^  before 
the  defendants  were  bound  to  pay  the  money  specified  in  the 
contracts :  first,  the  plaintiff  was  required  to  construct  the  road 
from  its  termini  named  in  the  contracts,  and  was  also  to  deliver  to 
defendants  the  stock  named  in  the  contracts ;  and,  even  if  the 
evidence  should  show  t;hat  on  the  said  Ist  of  January  the  said  road 
had  been  completed  according  to  said  contracts,  still  if  the  evidence 
further  shows  that  when  the  demand  was  made  for  payment  the 
said  plaintiff  was  unable  to  deliver  said  stock  to  the  defendants, 
then,  in  law,  the  plaintiff  has  not  complied  with  its  part  of  the 
contracts  and  caimot  recover  on  said  contracts ;  and  the  question 
as  to  whether  said  stock  is  valuable  or  not  is  immaterial  in  this 
case.  The  defendants,  having  contracted  for  the  stock,  cannot 
be  put  in  default  until  it  is  delivered  or  offered  to  be  delivered  to 
them." 

No.  3   '^  The  court  instincts  the  jury  for  the  defendants  that 
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tiiey  are  to  find  their  verdict  in  tbis  ease  from  a  consideration  of 
all  the  evidence  in  the  case,  and  thut  in  finding  their  verdict  thej 
innst  find  the  same  fi'om  a  preponderance  of  all  the  evidence  in 
the  case ;  that  a  preponderance  means  the  weight  or  strength  of 
the  evidence  in  the  case." 

No.  4.  "  The  court  further  instructs  the  jniy  for  the  defendants 
that  the  plaintiff  has  brought  suit  on  the  several  contracts, 
by  each  of  which  the  plaintiff  has  alleged  a  readiness  and 
willm^ness  to  perform  its  obligations,  and  an  offer  to  perform  its 
obligations  as  specified  in  said  several  contracts ;  and,  before  the 
plaintiff  can  legally  recover  a  verdict,  the  jury  must  believe  from 
the  evidence  in  the  case  that  said  plaintiff  did  perform,  or  offer  to 
perform,  said  contracts  substantially  as  alleged  ;  and,  if  they  do 
not  so  find  from  the  evidence,  they  must  find  a  verdict  for  the 
defendants." 

No.  5.  "  If  the  jury  find  for  the  defendants,  the  form  of  the 
verdict  may  be  :  *  We,  the  jury,  find  for  the  defendants.'  " 

And  the  defendants  further  asked,  and  the  court  refused  to  give, 
instructions  numbered  6,  7,  and  8. 

No.  6.  "  That,  if  they  believe  from  the  evidence  that  the  certifi* 
cates  of  stock  in  evidence  were  issued  and  signed  without  any 
interlineation  on  the  face  of  the  same,  as  they  now  appear,  and 
that  the  same  was  altered  or  changed  by  the  president  of  the  rail- 
road company,  then  the  defendants  were  not  bound  to  accept  and 
receive  the  same." 

No.  7.  "  The  court  further  instructs  that  the  plaintiff  has  alleged 
in  liis  declaration  in  this  case  that  said  plaintiff  did  build  or  cause 
to  be  built  the  railroad  mentioned  to  a  point  on  the  Mississippi 
Eiver,  at  or  near  Grafton  or  Jersey  Landing,  on  or  before  January 
1,  1882,  substantially  as  provided  lor  in  said  special  contracts  sued 
on.  And  the  plaintiff  has  also  alleged  in  its  declaration  that  it  was 
ready,  willing,  and  offered  to  deliver  to  the  defendants  the  five 
certificates  of  shares  of  tlie  capital  stock  of  said  railroad  company 
on  the  said  1st  day  of  January,  1882,  on  thepaymentof  the  money 
mentioned  ;  and  if  they  believe  from  tlie  evidence  in  the  case  that 
said  plaintiff  was  not  ready,  willing,  and  able  to  deliver  said  sharea 
of  stock  on  said  1st  day  of  January,  but  that  said  plaintiff,  by  its 
agents,  presented  said  contracts  on  January  2,  1882,  and  demanded 
payment,  and  one  of  the  defendants  thereupon  called  for  said  shares 
of  stock,  and  the  agent  of  the  plaintiff  presenting  said  contract  failed 
to  produce  the  same,  and  said  in  substance  that  he  did  not  have 
said  stock, — then  the  defendants  had  the  legal  right  to  treat  such 
failure  to  deliver  the  stock  as  a  breach  of  said  obligation,  and  was 
not  bound  after  that  to  pay  the  money  mentioned,  and  the  defend- 
ants are  entitled  to  a  verdict." 

No.  8,  "  The  court  further  instructs  for  the  defendants  that  the 
special  contracts  sued  on  provided,  in  legal  effect,  that,  as  a  condi* 
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tion  precedent  to  a  right  to  demand  the  payment  of  the  monev,  the 
raih'oad  company  should  construct  its  road  from  and  througli  the 
points  named  to  a  point  on  the  Mississippi  river,  at  or  near  Grafton 
or  Jersey  Landing,  on  or  before  January  1,  1882;  and,  on  the  so 
building  of  the  road  within  tlie  time  specified,  that  it  would  deliver 
to  the  defendants  the  stock  of  the  company  mentioned  on  the  pay- 
ment of  the  money.  And  under  said  special  contracts  sued  on  the 
plaintiff  was  bound  to  be  ready,  able,  and  offer  to  deliver  said 
shares  of  stock  on  or  before  the  1st  day  of  January,  1882,  on  the 
payment  of  the  money  by  the  defendants ;  otherwise  it  cannot 
recover.  And  although  they  may  believe  from  the  testimony  that 
the  railroad  was  built  to  Jeraey  Landing  by  the  plaintiff  on  or  before 
January  1,  1882,  substantially  as  agreed  to  be  done,  still,  if  they 
also  further  find  from  the  evidence  that  the  railroad  company  failed 
and  neglected  to  have  ready  and  offer  to  deliver  said  stock  within 
the  time  specified  ;  but  that  on  tlie  2d  day  of  January,  1882,  the  said 
railroad  company,  through  its  agent,  presented  said  contracts  and 
xiemanded  payment,  and  at  the  same  time  defendants  asked  for 
said  stock  ;  and  that  the  said  agent,  in  substance,  said  that  he  did 
not  have  it,  and  failed  to  deliver,  or  offered  to  deliver,  said  stock  ; 
and  that  the  defendants  therefore  refused  to  pay  the  money, — then 
the  defendants  had  the  right  to  treat  such  failure,  if  it  appears 
from  the  evidence,  as  a  breach  of  said  contracts,  and  no  tender  of 
the  stock  after  that  would  give  the  plaintiff  the  right  to  i*ecover  in 
this  case," 

Morrison  cfe  Whiteloch  for  appellants. 

Brown  <&  Kirhy  for  appellee. 

ScHOLFTELD,  J. — Two  qucstious  are  presented  upon  this  record 
for  our  decision :  1.  Does  the  instrument  on  which  suit  is  brought 
Facts.  require  that  the  certificates  of  five  shares  in  the  capital 

-stock  of  the  railroad  company  shall  be  issued  and  tendered  to  the 
appellants  on  the  1st  day  of  January,  1882?  2.  Was  it  in  compli- 
ance with  the  agreement  expressed  in  the  condition  in  that  instru- 
ment that  the  railroad  was  so  constructed  that  cars  could  be  and 
were  safely  run  over  its  track  upon  the  line,  and  within  the  time 
prescribed,  as  the  circuit  judge  instructed  the  jury. 

1.  The  instrument  reads  as  follows : 

*'  $500.  Waverly,  111.,  January  12,  1881. 

"  On  the  first  day  of  January,  1882,  I  promise  to  pay  to  the 
order  of  the  St.  Louis,  Jereeyville  &  Springfield  K.  Co.  the 
«um  of  $500,  with  interest  from  maturity  nt  the  rate  of  8 
per  cent  per  annum,  payable  at  the  office  of  Wemple  Brothers, 
Waverly,  Illinois.  The  condition  of  this  note  is  such  that, 
whereas  the  St.  Louis,  Jerseyville  &  Springfield  R.  Co.,  duly 
incorporated  according  to  the  laws  of  the  State  of  Illinois,  agrees  to 
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construct,  or  cause  to  be  constructed,  a  railroad  from  a  point  on  the 
Mississippi  river,  at  or  near  Grafton,  or  Jersey  Landing,  in  Jersey 
county,  Illinois,  via  Jersey ville,  to  or  near  Medoi-a,  to  or  near 
Chesterfield,  to  or  near  Palmyra,  all  in  Macoupin  county,  Illinois,  and 
to  or  near  Waverly,  in  Morgan  county,  Illinois ;  thence  to  Spring- 
field, Illinois,  or  with  a  railroad  connection  with  Springfielu,  Illi- 
nois ;  now,  if  said  milroad  shall  be  so  constructed  so  that  cars  may 
be  run  over  the  same  between  the  points  named  above  on  or  before 
the  1st  day  of  January,  1882,  then  this  note  sliall  be  well  and  truly 
paid,  and  tiv«  shares  of  the  capital  stock  of  said  railroad,  amounting- 
to  the  sum  of  $600,  shall  be  issued  to  the  maker  hereof ;  other* 
wise  this  note  to  be  null  and  void.  Unless  said  railroad  shall  be 
built  within  a  half-mile  of  the  centre  of  the  public  square,  in  the 
city  of  Waverly,  this  note  to  be  absolutely  null  and  void. 

"Wbmple  Bbothees.^* 

It  will  be  observed  that  the  first  undertaking  is  an  unqualified 
promise  by  appellants  to  pay  to  the  order  of  appellee  $600  on  the- 
1st  day  of  January,  1882,  with  interest,  etc. ;  but  after  ^ 
this  comes  the  condition ;  that  is,  the  agreement  that  the  subscoup- 
they  shall  not  be  obliged  to  perform  this  promise 
unless  appellee  shall  perform  the  second  undertaking,  which 
is  to  construct  or  cause  to  be  constructed  a  railroad,  etc.,  ^^so 
that  care  may  be  run  over  the  same  between  the  points  named 
above  on  or  before  the  1st  day  of  January,  1882  ;"  and  if  this  shall 
be  done,  it  is  expressly  said  the  *'  note  shall  be  well  and  truly  paid." 
The  liability  will  then  be  absolute ;  and  it  is  afterwards  added, "  and 
five  shares  of  the  capital  stock  of  said  railroad,  amounting  to  th& 
sum  of  $600,  shall  be  issued  to  the  maker  hereof."  This  can,  in 
our  opinion,  in  the  connection  that  it  occurs,  only  mean  that  the 
stock  shall  issue  after  the  payment  is  made.  The  limitation  of 
time  plainly  applies  onlv  to  the  construction  of  the  railroad.  When^ 
it  was  constructed  on  the  line  and  within  the  time  stipulated,  the- 
condition  which  alone  prevents  the  undertaking  froni  being  abso- 
lute was  discharged,  and  the  instrument  then  in  legal  contempla- 
tion was  to  be  read  with  the  condition  eliminated,  as  thus:  "  On 
tlie  first  day  of  January,  1882,  I  promise  to  pay  to  the  order  of  the 
St.  Louis,  tferseyville  &  Springfield  R.  Co.  the  sum  of  $500,  with 
interest  from  maturity  at  the  ]*ate  of  8  per  cent  per  annum,  pay- 
able at  the  oftice  of  Wemple  Brothers,  Waverly,  Illinois ;  and 
five  shares  of  the  capital  stodc  of  said  railroad,  amounting  to  $600,. 
shall  be  .issued  to  the  maker  hereof." 

The  contract  is  a  subscription  to  the  capital  stock,  and  not  a  pur- 
chase of  shares.  Ottawa,  O.  &  F.  K.  V.  R.  Co.  v.  Black,  79  III. 
262  ;  Wellersburg  v.  West  M.  P.  K.  Co.,  12  Md.  476.  And  see 
also  Goshen  &  M.  Tpke.  Co.  v.  Hurtin,  8  Johns.  217. 

The  rule  is,  where  no  formalities  are  prescribed,  any  agreement 
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by  which  a  person  shows  an  intention  to  become  a  shareholder, 
upon  the  terms  set  forth  in  the  company's  charter,  is  snfficient  to 
cotistitute  a  contract  of  subscription.  Morawetz  Priv.  Corp. 
.  §  269. 

Payment  of  the  subscription  makes  the  subscriber  a  stockholder. 
The  certificates  of  shares  are  bnt  the  evidence  of  the  fact  (1  Borer 
E.  R.  p.  103 ;  Moi-awetz  Priv.  Corp.  §  268  ;  Ang.  &  Ames  Corp. 
<5th  ed.)  §  565  ;  Chandler  u  Northei-n  C.  R.  Co.  18  111.  190 ;  New 
Albany  &  S.  R.  Co.  v.  McCormick,  10  Ind.  499 ;  Miller  v.  Wild 
Cat  Gravel  Road  Co.,  52  Ind.  51) ;  and  no  tender  of  the  certifi- 
cates of  shares  was  therefore  necessary  in  order  to  enable  the  ap- 
pellee to  recover  on  the  subscription.  !lf  orawetz  Priv.  Corp.  §  282, 
and  authorities  cited  in  note  3. 

2.  The.  condition  specifies  only  that  the  road  shall  be  ^^  so  con- 
coKDmo  Btructed  that  cars  may  be  run  over  the  same."     Tlie 

«oiniTBucTxoir  instructioii  of  the  court  followed  this  language  snb- 
o»  BOAD.  Btantially.     Clearly  no  greater  degree  of  completeness 

or  perfection  of  the  road  was  intended,  or  it  would  have  been 
specified.  We  think  the  court  did  not  err  in  its  construction  of 
the  condition  in  this  respect.  The  question  of  fact  was  for  the 
jury,  and  the  finding  of  the  appellate  court  relieves  us  of  any  in- 
quiry in  that  respect. 

We  think  the  judgment  of  the  appellate  court  was  right,  and  it 
must  therefore  be  affirmed. 

Conditional  Subtcriptiont.— See  Saginaw,  T.  &  H.  R.  Co.  o.  Chappel,  22 
Am.  &  Eng.  R.  R.  Cas.  16;  Braddock  v,  Philadelphia,  etc.,  R  Co.,  16  lb. 
489,  and  note;  Curry  o.  Board  of  Supenriaors,  18  R).  80-88;  Lynch  v.  Eastern 
L.  F.  <&  M.  R.  Co.,  12  Am.  &  Eng.  R.  R.  Cas.  678;  note  to  Moore  «.  Han- 
over, J.  &  D.  R.  Co.,  4  lb.  256. 

Difference  between  Sales  of  Shares  and  Subscriptions* — The  decision  in 
the  principal  case  turns  upon  this  point.  It  is  clearly  expressed  by  Mora- 
vetz  in  his  work  on  Corporations.  He  says:  '*  The  issue  of  new  shares  by  a 
corporation  may  take  the  form  either  of  a  sale  and  purchase  of  the  shares,  or 
of  an  ordinary  subscription.  There  is  an  important  difference  between  the 
two  classes  of  contracts.  When  a  person  agrees  '  to  take^  or  *  to  purchase' 
shares,  the  intention  is  to  buy  the  certificates  representing  the  shares  as  salable 
securities.  .  •  .  Whether  a  contract  with  a  corporation  is  a  contract  to  pur- 
chase shares,  or  a  contract  of  present  membership,  depends  on  the  intention 
of  the  parties;  If  payment  of  the  price  and  delivery  of  the  certificates  are  in- 
tended to  be  concurrent  acts,  the  transaction  will  clearly  be  a  purchase  and 
sale.  But  if  it  is  contemplated  that  the  party  contracting  with  the  company 
shall  have  any  of  the  rights  of  the  sharenolder  before  the  whole  amount  of 
the  shares  has  been  paid,  the  contract  must  be  treated  as  a  contract  of  mem- 
bership." 

In  St.  Paul,  etc.,  R  Co.  v,  Robbins,  28  Minn.  440,  the  agreement  to  take 
the  stock  of  a  corporation  was  in  the  following  words  and  figures,  to  wit : 
^*  We,  the  undersigned,  do  hereby  subscribe  to  the  preferred  capital  stock  of 
the  St.  Paul,  Stillwater  <&  Taylor's  Falls  Railroad  Company,  ana  promise  to 
pay  for  the  number  of  shares  set  opposite  our  respective  names;  these  sub- 
Msriptions  not  to  be  binding  until  sixty-five  thousand  dollars  of  said  stock  is 
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flubscribed  for.  Date:  October,  1872;  name  of  subscriber:  Daniel  M.  Bob- 
bins; No.  of  shares:  30;  parTalue:  $2000;"  taken  in  the  stock  subscription 
book  of  the  compan^r,  authorized  by  it  to  be  opened  to  receive  such  sub- 
■8cription&  and  the  issuance  of  such  preferred  stock  having  been  duly 
authorized  by  it.  This  agreement  was  construed  by  the  court  as  an  asree- 
nient  to  buy  certificates  of  shares,  and  it  was  held  that  the  delivery  of  the 
•certificates  and  payment  of  the  purchase-price  should  be  concurrent  acts. 
The  court  says:  **It  appears  from  the  complaint  that,  at  the  time  of  this 
subscription,  the  company  was  fully  organizea,  so  that  it  does  not  stand  upon 
jirecisely  the  same  footing  as  a  subscri  ption  made  prior  to,  and  for  the  pur- 
pose of  effecting  the  organization.  Such  a  subscription  gives  to  the  sub- 
scriber an  interest  in  the  corporation,  and  the  right  to  take  part  in  organiz- 
ing it,  and  this  interest  and  right  are  a  sufiScienf  consideration  tu  support  his 
promise.  But  the  subscription  in  this  case  does  not  appear  to  have  oeen  to 
the  original  stock.  On  the  contrary,  it  appears  that,  after  the  company  was 
fully  organized,  its  board  of  directors  authorized  and  directed  the  issuance 
of  what,  in  the  amended  complaint,  is  called  *  preferred  capital  stock,'  and 
also  directed  that  the  company's  books  should  be  open  to  receive  subscrip- 
tions for  the  same.  The  mere  subscription  to  this  stock,  while  it  constitutes 
a  valid  contract  on  the  part  of  the  company  to  issue  the  stock  to  defendant 
upon  his  paying  for  it,  and,  on  his  part,  to  receive  and  pay  for  it,  does  not 
give  him  an  interest  in  the  company,  nor  vest  in  him  the  title  to  the  stock. 
It  can  be  sustained  as  a  contract  only  on  the  implied  promise  of  the  company 
to  issue  the  stock  to  him.  No  time  is  appointed,  in  the  writing  subscribed, 
for  the  payment  of  the  money  or  the  issuance  of  the  stock,  except  that  the 
flubscription  should  not  be  valid  until  (65,000  of  the  stock  should  be  sub- 
scribed. We  regard  the  two  promises  as  concurrent  and  dependent,  and 
that  neither  party  could  require  the  other  to  perform  without  performing  or 
offering  to  perform  the  promise  on  his  part.  As  plaintiff  has  neither  issued 
the  stock,  nor  offered  to  issue  it,  the  action  is  prematurely  brought." 

In  Clark  0.  Continental  Imp.  Co.,  67Ind.  186,  by  an  obligation  payable  to  a 
certain  person  or  bearer  the  maker,  in  consideration  of  one  dollar,  the  receipt 
of  which  was  therein  confessed,  and  of  the  delivery  to  be  made  to  him  by  a 
certain  railroad  company  of  a  specified  number  of  shares  of  its  capital  stock, 
acknowledged  himself  to  be  indebted  in  a  certain  sum,  which  he  promised 
to  pay  in  instalments  as  the  construction  of  the  roadbed  of  such  railroad 
progressed,  in  proportion  to  monthly  estimates  thereof,  and  that  the  whole 
should  be  paid  on  the  completion  of  such  roadbed.  It  was  heidj  that  such 
obligation  was  not  a  subscription  to  the  capital  stock  of  such  company.  The 
court  says:  ''There  is  no  analogy  between  the  case  here  and  that  of  an  or- 
dinary subscription  to  the  capital  stock  of  a  railroad  company,  on  which  an 
action  may  be  maintained  without  having  tendered  the  certificates  for  the 
stock.  Payment  of  an  ordinary  subscription  to  the  capital  stock  makes  the 
subscriber  a  stockholder,  even  if  the  subscription  does  not,  and  he  can  al- 
ways demand  and  obtain  the  proper  certificate.  But  payment  of  the  obliga- 
tion sued  on  would  not  make  tiie  defendant  a  stockholder  in  the  Grand 
Bapids  &  Indiana  B.  Co.  The  obUgation  U  not  a  tfubiCTwtion  to  the  capital 
Mock  of  the  comfawy^  and  he  cannot  become  a  stockholder  by  payment  of  the 
obligation  saea  on,  unless  the  stock  is  transferred  to  him." 
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Woodward 
Ahbbican  EzPOBinoN  B.  Co.  (Weston,  Intervenor.) 

(Adwmee  CctUy  Louisicma.    May  9,  1887.) 

A  railroad  conBtructed  on  iSoil  not  belonging  to  the  owner  of,  or  to  the 
corporation  which  built,  the  road,  is  moyable  property,  and,  as  such,  liable 
to  tne  law  regulating  pledges  on  movables. 

The  pledgee  of  a  rauroad  may  take  legal  possession,  as  required  by  the  law 
on  pleages,  through  a  third  person  chosen  oy  him  and  the  pledgeor. 

A  party  who  is  Dound  as  indorser  with  others  for  the  payment  of  a  note 
secured  by  pledge  is  legally  subrogated  to  all  the  rights  of  the  pledgee  by 
the  payment  of  the  note. 

A  party  whose  materials  sold  to  another  are  used  In  the  construction  of  a 
work,  has  no  priv^ege  on  such  work,  because  his  materials  were  not  sold  to- 
the  owner  or  his  agent  or  his  sub-contractor. 

V 

Appeal  from  civil  district  court,  Orleans  parish. 

B7*aicghn,  Buck,  DvnJde^pid  cfe  Hart  for  intervenor  and 
appellant. 

E,  M.  Evdsony  W.  F.  cfe  D.  C.  MeUeriy  and  J.  P.  Horner  for 
appellee. 

PocHE,  J. — This  case  presents  a  contest  between  plaintiff  and 
intervenor,  both  creditors  of  the  defendant  company,  for  preference 
of  payment  out  of  the  proceeds  of  portions  of  tne  railway  property. 
Pacts.  Plaintiff  is  the  holder  of  a  note  representing  the  balance 

of  the  purchase-price  of  the  i^ails  and  other  iron  appurtenances  used 
in  the  constiniction  of  the  road  which  connected  Canal  street,  in  thia 
city,  with  the  grounds  of  the  American  Exposition.  The  note, 
which  had  been  executed  by  the  defendant  corporation  in  favor  of 
the  vendor  of  the  materials  referred  to,  had  been  indorsed  by 
plaintiff  and  by  other  persons,  and  had  been  secured  by  an  act  of 
pledge,  under  which  the  railroad  and  all  its  appurtenances  had  beea 
placed  in  the  possession  of  a  third  party  by  mutual  consent  of  the 
contracting  parties.     After  maturity  of  the  note,  it  was  paid  by 

!)laintiflE,  who  thus  acquired  the  ownership  and  possession  thereof, 
[n  his  suit  he  claimed  to  have  been  subrogated,  by  payment  as 
indorser,  to  all  the  rights  of  the  original  holder  of  the  note,  includ- 
ing the  vendor's  privuege  on  the  materials  sold  by  the  latter,  and 
the  right  of  pledge  over  the  entire  property,  against  which  he  sued 
out  a  writ  of  sequestration.  Intervenor  claims  a  privilege  on  that 
portion  of  the  road  in  the  construction  of  which  lumber,  which  he 
nad  Bold^  was  used,  such  as  bridges,  cross- ties,  etc.,  and  he  resistfr 
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plaintiff's  ri^Iit  of  pledge  on  that  part  of  the  work.  He  prosecutes 
this  appeal  from  a  jndgment  in  favor  of  plaintiff.  The  vendor's 
and  farnisher's  privilege  claimed  by  intervenor  is  resisted  on  the 
ground  that  his  lumber  was  not  sold  to  the  defendant  corporation, 
or  to  another  person  emploved  by  the  company,  or  to  its  agent  or 
sub-contitictor ;  but  it  is  alleged  that  the  lumber  was  purchased 
from  intervenor  by  Cummings  &  West,  a  firm  which  had  acquired 
certain  privileges  on  the  exposition  grounds,  by  which  firm  it  had 
been  sold  to  the  exposition,  and  in  turn  sold  by  the  latter  corpora- 
tion to  the  defendant,  by  which  it  was  used  in  the  construction  of 
the  road. 

The  pivotal  question  involved  in  intervener's  contested  privilege 
hinges  upon  the  fact  of  who  was  the  purchaser  of  his  lumber  in 
the  direct  sale  made  by  him.  If  it  was  purchased  by  who  puhchas- 
the  defendant,  or  by  a  pereon  employed  by  it,  or  by  ">»-«*«»' 
its  agent  or  sub-contractor,  his  privilege  must  be  enforced.  Rev. 
Civil  Code,  art.  3249,  §  3.  But  if  the  lumber  was  purchased  by 
Cummings  &  West,  and  that  from  them,  through  the  exposition, 
it  reached  the  defendant,  the  case  is  against  him.  The  note 
whicli  he  holds  as  representing  the  purchase-price  of  the 
lumber  was  executed  by  the  exposition  manaci;ement,  and 
made  payable  to  the  order  of  Cummings  &  West.  That 
circumstance  is  conclusive  proof  that  the  lumber  was  not  sold 
directly  to  the  railway  company  ;  and  it  is  prima  facie  evidence 
that  the  lumber  had  been  sold  by  Cummings  &  West  to  the 
exposition.  That  presumption  is  strenuously  resisted  by  intervenor, 
who  contends  that  Cummings  &  West  were  merely  intermediaries 
betwen  the  exposition  and  himself  in  the  negotiations  which  led 
to  the  contract  of  sale.  On  this  point  the  voluminous  testimony 
in  the  record  is  decidedly  conflicting,  and  fortunately  the  necessities 
of  the  case  do  not  absolutely  require  a  final  adjudication  thereof. 
In  the  face  of  the  overwhelming  evidence  showing  that  this  lumber 
was  once  purchased  and  owned  by  the  exposition,  by  purchase 
either  from  Cummings  &  West,  or  from  himself  directly,  inter, 
venor  abandons  on  appeal  the  contention  that  he  had  dealt  in  the 
premises  directly  with  the  railway  company,  but  he  relies  on  the 
theory  that,  in  their  purchase  of  the  lumber  from  him,  the  officei'S 
of  the  exposition  were  in  effect  the  agents  of  the  defendant 
corporation. 

From  our  reading  of  the  record  we  find  that,  at  the  date  of  the 

purchase  and  delivery  of  the  lumber  in  question,   the  railway 

company  had  not  yet  been  created  or  organized,  and  that  the 

officers  then  contemplated  the  construction  of  the  railroad  at  the 

cost  and  for  the  use  and  benefit  of  the  exposition.     But  the  plan 

was  subsequently  abandoned,  and  a  new  and  distinct  corporation 

was  organized,  known  ns  the  American  Exposition  Kailway  Co., 

by  which  the  road  was  built  and  operated,  and  to  which   the 
80  Am.  &  Eng.  R.  Cos.— 17' 
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exposition  sold  the  lumber  which  it  had  acquired  for  the  purpose 
of  building  a  railroad,  and  for  which  it  obtained  valuable  consider- 
ation from  the  defendant  company,  purchaser.  These  facts  are 
effectively  destructive  of  the  pretensions  of  intervener,  who  is  thus 
left  without  a  vendor's  privilege,  or  the,  privilege  of  the  furnisher 
of  materials  used  in  the  construction  of  a  work. 

As  to  the  privilege  set  up  by  plaintiff  on  the  whole  road,  it 
clearly  results  from  the  record,  and  from  the  law  applicable  to  the 
case.  As  the  railroad  was  constructed  on  the  soil  of 
8TBUCTKD  ^ow  auothcr,  it  was  movable  property,  and  as  such  governed 
-MovABLB  PEo-  by  the  law  regulating  pledges  on  movables.  State  v. 
'*""'  Mexican  Gulf  R.  Co.,  3  Rob.  (La.)  513.     Under  the 

terms  of  the  act  of  pledge  the  creditor  was  legally  put  in  possession 
of  the  thing  given  as  pledge  to  him,  by  means  of  a  third  person 
agreed  upon  between  the  parties.  Rev.  Civil  Code,  arts.  3152, 
3162 ;  Weems  v.  Delta  Moss  Co.,  33  La.  Ann.  973.  As  plaintiff 
was  bound,  with  others,  for  the  payment  of  the  note,  he  became, 
bv  operation  of  law,  subrogated  to  all  the  rights  of  the  original 
pleds^es  at  the  moment  he  paid  the  note.  Rev.  Civil  Code,  art. 
3249,  §  3. 

In  this  connection,  intervener  make  the  point  that  plaintiff  must 
be  defeated  in  his  claim,  based  on  the  act  of  pledge,  oecause  in  his 
answer  to  the  petition  of  intervention  he  rested  his  right  thereto 
on  a  conventional  subrogation  executed  in  his  favor  by  the  original 
pledgee  several  months  after  his  payment  of  the  note,  on  the 
ground  that  the  conventional  subrogation  which  should  be  made 
at  the  time  of  payment  was  made  too  late  to  be  of  any  avail  to  him 
in  the  premises.  It  is  true  that  such  a  subrogation  was  made,  and 
that  it  was  made  too  late.  It  is  also  true  that,  in  his  answer  to 
intervener,  plaintiff  disclaims  relief  thereunder ;  but  this  was 
simply  cumulative  pleading,  and  as  such  not  destructive  of  the 
allegation  in  his  original  petition,  wherein,  he  correctly  grounded 
his  claim  to  the  pledge  by  right  of  legal  subrogation,  and  that  is 
the  right  which  we  herein  sustain  in  his  favor.  These  views  have 
led  lis  to  the  conclusion  that  the  district  judge  has  done  substantial 
justice  to  the  parties  in  this  litigation. 

The  judgment  appealed  from  is  therefore  affirmed,  at  appellant's 
costs. 
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Town  op  Plainview 

V. 

Winona  and  St,  Petkr  R.  Co. 

(Advance  Oaae,  Minnesota,    April  28,  1887.) 

An  agreement  entered  into  between  a  railway  company  and  the  authori- 
ties of  a  town,  upon  petition  of  a  majority  of  the  tax-payers,  in  pursuance 
of  .the  provisions  of  section  7,  c.  107,  Laws  of  Minn.,  1877,  for  the  issuance 
of  the  bonds  of  such  town,  is  invalid,  and  imposes  no  legal  obligation  upon 
the  town  by  reason  of  the  unconstitutionality  of  the  statute;  and  the  latter, 
in  its  corporate  capacity,  is  not  estopped  to  resist  the  enforcement  of  bonds 
so  issued  by  the  completion  of  a  line  of  railroad  under  the  agreement  by 
such  company. 

Where  a  railroad  company  procured  negotiable  bonds  to  be  so  issued  by 
the  officers  of  a  town,  under  the  sectfon  of  the  statute  referred  to,  which 
were  in  form  the  obligations  of  the  town,  and  recited  on  their  face  that  they 
were  issued  under  such  an  agreement,  and  which  were  accepted  by  such 
company,  and  negotiated  and  transferred  by  it  for  the  full  face  value  thereof, 
and  were  subsequently  negotiated  and  sold  to  the  citizens  of  another  State, 
who,  in  an  action  in  the  circuit  court  of  the  United  States,  brought  against 
the  town  to  recover  overdue  interest,  and  tried  upon  the  merits,  recovered 
final  judgment  therefor,  which  fixed  the  liability  of  the  town  for  the  whole 
amount  of  such  bonds  to  the  holders  thereof,  held^  that  the  acts  of  the  com- 
pany in  procuring  and  negotiating  the  bonds  were  without  authority  of  law 
and  wrongful,  and  that,  by  reason  thereof,  a  cause  of  action  arose  in  favor 
of  the  town,  and  against  the  company,  for  the  recovery  of  the  amount  of 
such  bonds,  with  interest. 

Under  8p.  Laws  1881,  c.  414,  upon  the  purchase  by  the  Winona  &  St  Peter 
R.  Co.  of  the  property  and  franchises  of  the  Plalnview  R.  Co.,  it  succeeded 
to  the  liabilities  of  the  latter  company,  iacluding  the  claim  involved  Id  this 
suit. 

Appeal  from  district  court,  "Wabasha  county. 
(7.  K.  DcmSj  Kellogg  <j&  Eaton^  and  C.  W.  Bwnn^  for  town  of 
Plainview. 
WiUcm  dB  Bowers  for  Winona  &  St.  P.  E.  Co. 

Vakdebbuboh,  J. — The  town  of  Plainview  seeks  to  recover  the 
yalne  of  certain  bonds,  issued  by  its  officers  in  its  behalf,  and 
alleged  to  have  been  procured  by  the  Plainview  R.  Co.  facm. 

without  authority  of  law,  and  thereafter  negdtiated,  and  which  the 
town  have,  in  consequence,  paid,  or  are  obliged  to  pay,  to  the 
present  owners.  The  case  presents  some  novel  features,  and  in- 
volves questions  of  considei'able  doubt  and  difficulty,  in  the  solu- 
tion of  which  the  court  can  find  but  little  aid  from  precedents. 

The  question  of  the  validity  of  those  bonds  was  considered  and 
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determined,  in  the  case  of  Harrington  v.  Town  of  Plain  view,  27 
Minn.  228,  adversely  to  the  railroad  company,  and  that  decision 
mnst  be  accepted  without  further  discussion  as  the  law  governing 
this  case.  Tlie  bonds  were  not  issued  upon  the  vote  of  the  elec- 
tors of  the  town,  in  pureuance  of  Laws  1877,  c.  106,  §  5,  but  in- 
pursuance  of  section  7  of  that  act,  upon  a  petition  of  a  majority 
of  the  tax-p.iyers.  The  proceedings  to  procure  such  bonds  were 
initiated  and  prosecuted  by  the  railway  company  under  the  act, 
by  filing  with  the  town-clerk  its  proposition  in  writing  for  the 
issuance  to  it  of  the  bonds  of  the  town,  as  provided  by  section  4, 
and  thereafter  in  securing  and  filing  the  petition  of  the  tax-payera 
as  directed  by  section  7. 

We  have  no  hesitation  in  saying  that  the  evidence  in  the  case 
is  sufficient  to  uphold  the  finding  of  the  trial  court,  that  the  bonds 
in  controversy  were  issued  to  the  Plainview  R.  Co.,  and  were  by 
its  agents  transferred  to  the  Chicago  &  N6rth western  K.  Co.  at 
their  par  value,  and  in  consideration  of  the  amount  due  the  latter 
company,  which  had  been  previously  advanced  by  the  Chicago  Co. 
in  aid  of  the  construction  of  the  Plainview  Co.'s  road. 

Before  the  issuance  of  the  bonds,  the  action  above  referred  to 
was  commenced,  to  enjoin  the  same,  and  while  the  case  was  pend- 
ing in  this  court,  the  bonds  were  issued  and  transferred.  The 
evidence,  however,  warrant  the  conclusion  that  there  was  any  ac- 
tual fraud  in  the  procurement  or  transfer  of  the  bonds.  Both 
railway  companies  were  cognizant  of  the  pendency  of  the  action, 
and  of  the  grounds  of  the  alleged  invalidity  of  the  bonds ;  but  the 
legal  questions  involved  were  still  open  and  in  dispute,  and  they 
were  advised  and  believed  them  to  be  legal  and  valid. 

It  is  affirmed  by  the  trial  court,  upon  sufficient  evidence,  that, 
except  as  appears  upon  the  face  of  the  bonds,  Marshall  &  Ilsey, 
and  others  to  whom  they  were  subsequently  transferred,  had  no 
notice  of  the  suit,  and  were  ho7ia  fide  purchasers  and  holders  for 
value.  The  Chicago  &  Northwestern  K.  Co.  was  a  foreign  corpo- 
ration, and  the  subsequent  purchasers  of  the  bonds  were  and  are 
citizens  of  other  States.  The  bonds  all  recite  on  their  face  that 
they  were  issued  in  pursuance  of  the  authority  given  for  that  pur- 
pose by  the  laws  of  the  State  of  Minnesota,  and  in  compliance 
with  a  .resolution  of  the  board  of  supervisoi-s  of  the  town,  and  also 
"in  pureuance  of  a  mutual  agreement,  which  agreement  was  made 
in  accordance  with  the  laws  of  Minnesota,  and  through  and  by  a 
proposition  made  by  said  railroad  company,  and  duly  accepted  b}' 
said  town,  upon  petition  therefor  signed  by  a  majority  of  the  resi- 
dent tax-payers,  said  agreement  having  been  fully  performed  by 
said  railroad  company  on  its  part." 

This  court  held  in  the  Harrington  Case  that  an  agreement,  con- 
summated by  proceedings  under  the  provision  of  the  statute  re- 
ferred to,  between  the  railway  company  and  a  majority  of  the  tax- 
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payers,  could  not,  nndor  the  constitution,  be  considered  as  tlie  law- 
ful agreement  of  the  town,  nor  be,  if  any,  binding  obligation  as 
such,  and  that  bonds  issued  in  pursuance  thereof  would  be  void, 
except  in  the  hands  of  honafide  purchasers. 

1.  These  bonds  were  invalid  in  the  hands  of  the  Plainview  Co., 
and  could  not  have  been  enforced  by  it.  It  was  not  material  that 
the  company  had  executed  the  so-called  agreement  on  its  part  by 
building  the  road.  It  proceeded  on  its  own  motion  validitt  of 
and  at  its  own  peril.  There  was  no  agreement  made  SS'^'^IH^^Sw 
with  the  town  ;  for  it  was  necessary  to  secure  the  con-  ^^• 

sent  of  the  voters,  who  are  the  contracting  party  in  its  behalf,  and 
the  supervisors  are  simply  agents  of  the  town  to  carry  out  an 
agreement  duly  authorized.  Kochester  'O,  Alfred  Bank,  13  Wis. 
432;  Lawson  ^y.  Schellen,  33  Wis.  294.  The  town,  in  its  corpo- 
rate capacity,  has  received  nothing  and  withholds  nothing.  It  has 
been  guilty  of  no  laches,  lias  waived  nothing,  and  there  is  no  es- 
toppel. It  represents  the  public,  and  is  itself  entitled  to  be  pro- 
tected against  the  unauthorized  acts  of  its  own  officers,  when  it 
can  be  done  without  injury  to  third  parties.  Thomas  -y.  Rich- 
mond, 12  Wall.  356 ;  Town  of  South  Ottawa  v.  Perkins,  94  U.  S. 
261. 

2.  In  our  opinion,  the  recitals  in  the  bonds  were  sufficient  to  put 
the  purchasers,  Marshall  &  Ilsey,  or  others,  upon  inquiry  as  respects 
the  authority  under  which  such  bonds  were  entitled  to  be  issued, 
and  the  manner  in  which  they  were  in  fact  issued.  As  we  con- 
strue the  bonds,  therefore,  all  purchasei^s  are  chargeable  with  notice 
of  the  invalidity  thereof  by  the  recitals. 

3.  Marshall  &  Ilsey,  however,  brought  suit  upon  the  coupons  of 
these  bonds  as  they  matured,  and  recovered  thereon  in  the  circuit 
court  of  the  United  States  fo'r  the  district  of  Minnesota,  in  a  sum 
less  than  $5000,  and  the  bonds  have  been  duly  adjudged  and  de- 
termined in  a  trial  upon  the  merits  in  that  court  to  be  valid  in 
their  hands. 

For  the  purposes  of  this  case  we  are  unable  to  see  that  it  is  ma- 
terial for  us  to  inquire  into  the  particular  grounds  of  the  decision 
of  that  court,  as  the  result  of  the  judgment  is,  in  any  EFFEcroFgjDo- 
event,  to  make  the  bonds  valid,  negotiable  securities  court. 
held  by  Marshall  &  Ilsey  as  hoiiajid^  purchasers.  In  other  words, 
it  is  sufficient  to  say,  that  court  differs  with  this  court  upon  the 
question  of  the  validity  of  the  bonds,  and  accordingly  adjudges  the 
holders  entitled  to  recover  thereon,  and  notwithstanding  the  recitals 
therein.  The  result  would  be  the  same  if  that  court  had  differed 
with  this  court  on  questions  of  fact  resting  upon  evidence  dehors 
the  bonds,  as  to  their  execution  or  the  hona^des  of  their  transfer 
to  the  present  holders.  And  the  Plainview  Co.  and  defendant 
not  having  been  parties  to  that  action,  this  plaintiff  is  not  estopped 
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from  litigatino^  the  questions  involved  in  this  case  in  the  State 
courts.  The  judgment  of  the  circuit  court  cannot  be  reviewed 
or  modified  by  the  State  courts ;  and  it  is  not  questioned,  as  we 
believe,  in  this  case,  that  the  result  of  the  decision  and  judgment 
of  the  circuit  court  is  to  fix,  irrevocably,  the  liability  of  the  town 
for  the  whole  amount  of  the  indebtedness  evidenced  by  the  bonds. 
Beloit  V.  Morgan,  7  Wall.  619.  It  must  therefore  be  deemed  to 
have  been  conclusively  settled  that  the  bonds  have  been  transferred 
to  parties,  in  whose  hands  they  have  become  valid  and  legal  obli- 
gations against  the  plaintiff  town. 

On  the  other  hand,  it  was  also  conclusively  determined  that  the 
EFracT  oFTH«  bonds  were  void  in  the  hands  of  the  Plainview  Co.,  by 
hSSSotou  "  ^1^6  judgment  of  this  court  in  the  Harrington  Case. 
^^^^  Upon  that  question  the  Plainview  Co.  had  its  day  in 

court  in  the  case  referred  to,  and  the  issuance  and  disposition  of 
the  bonds  must  be  treated  bv  the  State  courts  as  unlawful  and 
wrongful;  and  it  is  immaterial  that  the  agents  of  the  company 
entertained  mistaken  views  of  tlieir  legal  rights  in  the  premises. 
Comstock  V.  Hier,  73  N.  Y.  275.  If  it  be  conceded  that  these 
bonds,  when  once  placed  on  the  market,  were  liable  to  pass  into 
the  hands  of  purcliasere,  who  would  be  entitled  to  enforce  the 
same  as  valid  negotiable  securities  in  the  United  States  courts, 
as  the  result  in  feliis  case  has  proved,  it  must  necessarily  follow, 
we  think,  that  plaintiff  has  a  cause  of  action  for  damages.  Of 
course,  the  extent  of  the  injury  would  depend  upon  the  result  of 
the  negotiation  of  the  securities,  and  in  any  particular  case  courts 
might  differ  in  their  determination  of  the  question  whether  or  not 
the  purchasera  were  bona  fide  holder,  upon  evidence  either  dehors^ 
or  appearing  on  the  face  of  instruments. 

It  these  bonds  had  not  indicated  -the  provisions  of  the  statute 
under  which  they  were  issued,  the  plaintiff  would  have 
Sj^^ootto  been  entitled  to  an  injunction  to  restrain  the  negotia- 
pR^KKDs  OF  ^Jq^  thereof,  and  if  negotiated  in  the  same  manner  as 
they  have  been,  and  purchased  by  the  same  parties, 
plaintiff's  right  of  action  for  the  face  value  of  the  bonds  and  in- 
terest would  be  unquestioned.  Comstock  v,  Hier,  sxipra  ;  Thayer 
V.  Manley,  73  N.  1 .  308.  But  in  their  practical  results,  the  case 
supposed  and  the  case  at  bar  are  alike.  The  Plainview  Co.  trans- 
ferred the  same  for  full  value  in  payment  for  moneys  advanced 
for  building  the  road,  and  Marshall  &  Ilsey  paid  nearly  par  for 
them.  They  were  treated  by  all  parties  as  valuable  commercial 
securities,  placed  in  the  market,  and  sold  and  enforced  as  such 
against  the  defendant.  If  the  bonds  are  invalid,  and  the  Plain- 
view  Co.  acquired  no  title  to  them  as  obligations  of  the  town, 
upon  what  principle  could  it  claim  to  be  entitled  to  the  proceeds 
as  its  property  ? 
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In  Comstock  v,  Hier,  supra^  the  court  say :  "It  wonld  be  illogi- 
•cal,  conceding  the  invalidity  of  the  note  in  the  liands  samk-autho. 
•of  the  defendants,  and  the  non-liability  of  the  plaintiff  SSd.  *^^' 
to  them,  to  hold  that  the  defendants  wonld  acquire  a  title  to  the 
proceeds  of  the  note  by  a  transfer  of  the  same  to  tf  third  person. 
A  party  cannot  fortify  his  title  to  property  by  a  sale,  as  the  title 
to  proceeds  upon  sale  will  be  the  same  as  to  the  property  before 
«ale.  I  am  of  opinion  that  the  plaintiff  had  an  election  of  reme- 
<3ies, — trover  for  the  con  version  of  the  note,  or  an  action  for  money 
had  and  received,  for  the  amount  which  the  defendants  realized 
upon  the  sale  of  the  note.  This  follows  from  the  conceded  rule 
that  the  defendants  were  without  title  to  the  note  or  authority  to 
dispose  of  the  same."  In  Chit.  Bills,  *251,  the  author  says: 
*'  Where  a  note  or  bill  was  void  in  its  creation,  the  party  entitled 
to  the  instrument  may  maintain  an  action  of  detinvs  or  trover  to 
recover  the  same,  or  its  value,  or  cLssv/m/psit  for  money  had  and 
received,  if  tlje  proceeds  of  the  bill  had  been  received."  And  in 
Lamb  v.  Clark,  5  Pick.  197,  the  court  say :  '•  There  are  cases  where 
a  party  may  have  an  election  of  remedies,  as  where  there  has  been 
a  tortious  taking  of  his  property,  he  may  bring  trespass  or  trover, 
■or  he  may  waive  both,  and  bring  assumpsit  for  the  proceeds  when 
it  has  been  converted  into  money." 

In  such  case  the  maker  is  regarded  as  the  party  entitled  to  the 
note,  as  against  the  holder,  whose  transfer  of  the  same  is  liable  to 
work  an  injury  to  the  former,  by  imposing  on  liim  a  liability  which 
could  not  be  enforced  by  the  payee,  so  as  to  validate  that  which 
was  before  unlawful  or  unauthorized.  And  there  appears  to  be 
no  question  that,  where  a  pei'son  has  wrongfully  obtained  posses- 
sion of  the  property  of  another,  and  has  sold  and  received  the 
money  for  it,  tlie  real  owner  may  waive  the  tort,  and  bring  an 
action  for  money  had  and  received :  he  has  his  election  to  sue  for  a 
conversion,  or  he  may  affirm  the  transaction,  and  recover  of  the 
wrongdoer  for  the  proceeds;  in  which  case  the  title  to  the  proj3ertv 
sold  will  be  confirmed  in  the  purchjiser.  Solutiojpretii  emptioms 
loco  habetur.  Lamb  v.  Clark,  5  Pick.  197;  4  Wait,  ^ct  <&  Def. 
472-475,  and  cases. 

In  this  case,  since  the  Plainview  Co.  received  the  full  face  value 
of  the  bonds,  the  amount  of  the  recovery,  if  any  is  had,  would  be 
the  same  in  either  form  of  action,  and  the  allegations  of  the  com- 
plaint and  findings  of  fact  are  sufficient  to  snpport  the  action  in 
either  form.  The  title  to  the  bonds  has  been  confirmed  in  the 
present  holdere ;  and  they  have  recovered,  or  will  recover,  the  full 
amount  thereof,  and  the  liability  of  the  town  has  been  fixed 
through  the  acts  of  the  Plainview  Co.  in  procuring  and  negotiat- 
ing the  same,  which  acts  this  court  holds  to  have  been  unauthor- 
ized and  wrongful.  Upon  what  theory,  then,  can  that  corporation 
•claim,  either  that  it  should  be  exempted  from  the  consequences  of 
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Bucli  acts,  or  that  it  is  entitled  to  retain  the  proceeds  of  the  bonds? 
They  are  in  form  the  bonds  of  the  town,  and  were  procured,  lield, 
and  negotiated  as  its  obligations,  and  were  treated  as  negotiable 
securities,  and  set  afloat  as  snch ;  and  that  such  proceedings  should 
result  in  their  enforcement  must  be  presumed  to  have  been  in- 
tended and  contemplated  by  the  company,  either  in  its  own  hands,  i 
or  by  purchasers  wno  might  occupy  a  more  advantageous  position  ; 
and  it  will  not  now  be  permitted  to  object  that  the  bonds  are  of 
no  value,  or  allege  its  own  wrong  for  tlie  purpose  of  defeating 
this  action.  Comstock  v,  Hier,  y3  N.  Y.  275;  Lamb  v,  Clark, 
supra.  Had  that  company  brought  suit  upon  the  bonds,  the  whole 
controversy  would  have  been  settled  in  one  action ;  but  the  plain- 
tiff is  not  estopped  by  the  result  of  the  suit  of  Marshal  &  llsey,  to 
which  the  Plainview  Co.  was  not  a  party,  and  is  not,  therefore, 
concluded  bv  the  determination  in  that  case. 

4.  The  Winona  &  St.  Peter  R.  is  made  defendant,  because  it 

has  purchased  and  succeeded  to  all  the  rights  of  the  Plainview  R. 

Co.  in  pursuance  of  Sp.  Laws  1881,  c.  414,  under  which 

COMPANY    PUB-  it  was  authorized  to  make  such  purchase,  "  subiect  to  all 

CHABiNO  Plain-     ,  ,         ,.  j»i.        j?^*  '.'j  t:>i    • 

VIEW  FRAN-  demands,  claims,  and  rights  of  fiction  against  said  Jt^lam- 
CH18B.  view  Co.,  arising  out  of  the  latter  company's  having 

heretofore  obtained  and  disposed  of  certain  bonds  and,  coupons, 

Surportiug  to  have  been  issued  by  the  towns  of  Plainview  and 
llgm  to  said  Plainview  R.  Co.,"  etc.  The  purchasing  company 
acquired  the  property  and  franchises  of  the  Plainview  Co.  by 
virtue  of  that  act,  and,  of  couree,  took  the  grant  cvati  onere^  and 
subject  to  the  provisions  and  conditions  of  tlie  act.  Chicago,  St. 
P.,  M.  &  O.  R.  V.  Lundstrum,  20  N.  W.  Rep.  199. 

We  are  of  the  opinion  that  the  plaintiff  was  entitled  to  recover, 
and  that  the  order  denying  a  new  trial  should  be  affirmed. 
Berry,  J.,  concurs. 

GiLFiLLAN,  C.J.,  and  Dickinson,  J. — ^We  concur  in  the  conclu- 
sion expressed  in  the  foregoing  opinion  ;  but  we  would  base  the 
responsibility  of  the  r^lainview  Co.  distinctly  upon  the 

Plaintfew  Com-    -if        .  •^      .  i         ,.  rni     j.  i        • 

PANY  AN8W15R.  following  cousidcrations I  ihat  company,  having  pro- 
uSiSrH^zi©^  cured  the  unauthorized  execution  ana  delivery  to  itself 
^*^'  of  these  bonds,  in  form  expressing  the  obligation  of 

the  town,  and  having  negotiated  the  same  so  that  they  have  thus 
come  into  the  hands  of  parties  who  have  enforced  a  recovery  upon 
them,  by  proper  action  in  a  competent  tribunal,  the  corporation  is 
answerable  for  its  own  unauthorized  acts,  which  have  resulted  in 
this  injury  to  the  town,  unless  this  consequence — the  recovery 
upon  the  bonds — is  to  be  deemed  too  remote  to  afford  a  ground 
of  legal  liability.  As  respects  the  acts  of  the  Plainview  Co.,  this 
injurious  consequence  is  not  remote,  but  proximate.  The  damage 
suffered  by  the  town  consists  in  its  being  compelled  to  pay  these 
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bonds.  Bat  that  is  just  what  the  Plainview  Co.  must  be  deemed 
to  have  coutemplated  wheu  it  negotiated  for,  procured,  and  dis^ 
posed  of  the  bonds.  No  other  purpose  or  obiect  can  be  ascribed 
to  it  than  that,  either  in  its  own  hands,  or  in  the  hands  of  future 
holders,  the  bonds  should  be  paid  by  the  town  voluntarily  or  by 
legal  compulsion.  One  charged  with  responsibility  for  his  own 
acts,  resulting  in  injury  to  another,  should  not  be  heard  to  say  that 
the  injurious  consequence  is  too  remote  to  subject  liira  to  liability, 
if  lie  actually  contemplated  that  consequence,  although  others 
might  not  have  anticipated  such  a  result.  That  the  judgment,  by 
which  the  liability  of  the  town  to  pay  the  bonds  has  been  con- 
clusively established,  was  erroneous,  does  not  make  remote  the 
damage  thus  resulting  to  the  town,  if  this  result — the  enforcement 
of  the  bonds — was  within  the  purpose  of  the  company  when  it 
procured  arid  negotiated  them  as  the  obligations  of  the  town.  It 
is  argued  that  the  company  could  not  have  anticipated  an  errone- 
ous, decision,  and  should  not  be  held  liable  for  the  consequences 
of  such  a  decision.  Probably  it  did  not  anticipate  or  suppose  that 
an  adjudication  holding  the  town  obligated  to  pay  the  bonds  would 
be  erroneously  made,  for  it  may  have  supposed  the  bonds  to  be 
valid  and  rightfully  enforceable ;  but  the  fact  that  it  did  not  sup- 
pose that  such  an  adjudication  would  be  erroneous^  does  not  make 
remote  the  damage  complained  of.  It  is  proximate,  and  liability 
follows  because  the  company  procured  and  negotiated  these  un- 
authorized securities  as  the  obligations  of  the  town,  to  be  enforced 
as  such,  and  because  they  have  been  so  enforced  in  a  court  having" 
jurisdiction,  as  the  corporation  anticipated  they  would  be. 
Mitchell,  J.,  dissents. 

Constitutionality  of  Acts  Authorizing  IVIunicipal  Subscriptions.— Amos- 
keag  Nat.  Bank  o.  Ottawa,  12  Am.  <&  Eng.  R.  R.  Cas.  546 ;  Thompson  «. 
Perrine,  12  lb.  577;  Turner  «.  Woodson  Co.,  12  lb.  600;  Shurtleff  «.  Wis- 
casset,  12  lb.  692;  Tipton  Co.  f>.  Rogers,  etc.,  Works,  1  lb.  617;  Dodge  ©. 
Platte  Co.,  2  lb.  583;  Smith  o.  Fond  du  Lac,  2  lb.  641 ;  Barter  v,  Eernochan,. 
8  lb.  82;  JarroU  t>.  Moberly,  3  lb.  113;  Williams  v.  Louisiana,  8  lb.  128; 
Durkee  «.  Board,  3  lb.  138;  Welch  «.  Post,  5  lb.  158;  Clay  Co.  v.  Society 
for  Savings,  5  lb.  170;  Bank  v.  Barbour,  5  lb.  181;  Moultrie  Co.  v.  Fairfield, 
7  lb.  194;  Ralls  Co.  «.  Douglass,  7  lb.  212;  Winter  ©.  Montgomery,  7  lb.  307. 

Municipai  Subscriptions  to  Railroad  Companies. — Municipal  corporations 
have  no  authority  to  issue  bonds  in  aid  of  a  railroad  company,  or  subscribe 
to  its  stock,  except  by  express  legislative  enactment.  Louisville  Valley  R. 
Co.  V,  Fairfield,  51  Vt.  257;  Pltzman  v.  Freeburg,  92  111.  Ill;  Welch  ». 
Post,  99  111.  471;  Delaware  Co.  v.  McClintock,  51  Md.  325;  Pa.  R.  Co.  t>. 
Philadelphia,  47  Pa.  St.  189;  Jeffries  v,  Lawrence,  42  Iowa,  498;  People  ». 
Mitchell,  35  N.  Y.  551;  Cagwin  «.  Town  of  Hancock,  84  N.  Y.  532;  Meyer 
«.  Muscatine,  1  Wall.  (U.  S.)  384;  Rogers  v,  Bridgeport,  3  Wall.  (TJ.  S.)  364; 
St.  Joseph  Township  v.  Rogers,  16  Wall.  (U.  S.)  644;  South  Ottawa  «.  Per- 
kins, 94  U.  S.  260;  Wells  v.  Supervisors,  102  U.  S.  625. 

Where  the  constitution  of  the  State  does  not  expressly  prohibit  it,  the- 
legislature  has  power  to  authorize  municipal  aid  to  railroads.  Olcotto.. 
Supervisors,  16  Wall.  (U.  S.)  678;  Taylor  «.  Ypsilanti,  105  U.  S.  60;  Amos- 
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keag  Nat.  Bank  v.  Ottawa,  105  U.  8.  267;  Bennington  v.  Park,  50  Vt.  178; 
Perry  o.  Keene,  56  N.  H.  614;  Johnson  v.  County  of  Stark,  24  111.  75; 
Quincy,  etc.,  B.  Co.  v.  Morris,  85  111.  410;  Chicago,  etc.,  R.  Co.  v.  Aurora, 
99  111.  205;  Stevens  «.  Anson,  73  Me.  489;  Lyons  v.  Chamberlain,  86  N.  Y. 
578;  Williams  9.  Hall,  65  Md.  129;  Armstrongs.  Perkins,  43  Pa.  St.  400; 
Stewart  v.  Polk  Co.,  30  Iowa,  9;  Wapello  v.  B.  <&  M.  R.  Co.,  44  Iowa,  485. 

In  Michigan^  however,  it  is  held  that  the  legislature  does  not  possess  this 
power.  People  o.  Salem,  20  Mich.  452;  Bay  City  o.  State  Treasurer,  28 
Mich.  499;  Thorny  v.  Port  Hudson,  27  Mich.  820. 

The  fact  that  the  State  itself  is  prohibited  from  subscribing  to  the  stock 
of  a  railroad  does  not  prevent  the  legislature  from  authorizing  a  municipality 
Co  do  so.  Clarke  «.  Janesville,  10  Wis.  186;  Robertson  v,  Rockford,  21  111. 
451;  Cass  0.  Dillon,  2  Ohio  St  607:  Slack  «.  Maysville,  etc.,  R.  Co.,  13  B. 
Mon.  (Ky.)  9. 

Exercise  of  thep  Power. — The  power  to  incur  such  indebtedness  by  a  muni- 
cipality must  be  exercised  in  strict  compliance  with  the  law  authorizing  it 
to  be  contracted.  Harding  o.  Rock  Island,  etc.,  R.  Co.,  65  111.  90; 
People  o.  Town  of  Santa  Anna,  67  III.  57;  People  0.  Jackson  Co.,  92 
III.  441;  People  t>.  Smith,  45  N.  Y.  772;  Town  of  Wellsboro  «.  N.  Y.  & 
O.  R.  Co.,  76  N.  Y.  182;  People  «.  Hutton,  18  Hun  (N.  Y.),  116;  Bow- 
ling Green,  etc.,  R.  Co.  v.  Warren  County  Court,  10  Bush  (Ky.),  711. 

Thus,  where  the  statute  provides  that  whether  the  subscription  shall  be 
made  or  not  shall  be  determined  by  a  vote  of  the  citizens  of  the  municipality 
at  a  special  election,  if  the  notice  of  the  election  be  given  for  a  shorter  peri- 
od than  that  prescribed  by  the  statute,  the  vote  will  confer  no  power. 
People  f>.  Jackson  County,  92  111.  441.  Compare  Sauerhering  e.  The  Iron, 
etc.,  R.  Co.,  25  Wis.  447. 

In  Town  of  Wellsboro  v,  N.  Y.  &  C.  R.  Co.,  76  N.  Y.  182,  the  town  bond- 
ing acts  required  a  petition  to  the  county  judge  setting  forth  that  the  peti- 
tioners constitute  a  majority  of  the  tax-payers  of  the  town  appearing  on  the 
last  preceding  assessment-roll,  *^  not  including  those  taxed  for  dogs  or  high- 
way tax  only."  The  petition  averred  that  the  petitioners  were  a  majority  of 
the  tax-payers,  and  in  a  separate  paragraph  followed  an  averment  that  their 
names  appear  on  the  last  preceding  assessment-roll  of  the  town,  that  they 
are  taxed  for  or  represent  a  majority  of  the  taxable  property  of  said  town  on 
said  list,  •^not  including  those  taxed  for  dogs  or  highway  taxes  onty." 
JSeld^  that  this  was  an  averment  simply  that  a  majority  of  the  taxable  prop- 
erty of  the  town,  not  including  taxes  for  dogs  or  highways,  was  represented 
by  the  petitioners,  and  that  the  petition,  therefore,  was  invalid.  Andrews, 
J.,  said:  *^This  court  has  steadily  maintained  the  doctrine,  that  the  stututea 
authorizing  town  bonding  in  aid  of  railroads  must  be  strictly  pursu<Ml,  and 
that  the  proceedings  will  not  be  sustained  when  there  has  been  a  failure  to 
comply  strictly  with  the  statutes  conferring  the  authority.  These  statutes 
authorize  private  property  to  be  taken  by  means  of  taxation  for  the  benefit 
of  private  corporations,  exercising,  as  is  held,  a  gr/a«t- public  function,  and 
while  the  courts  have  been  disposed  to  sustain  their  validity,  and  to  uphold 
bonds  issued  in  conformity  with  the  authority  conferred,  they  have  refused 
to  ^o  further." 

Where  the  statute  authorized, a  town  to  subscribe  to  the  capital  stock  of  a 
railroad,  upon  a  vote  taken  for  that  purpose  at  a  regular  town-meeting,  a 
vote  taken  at  a  special  meeting  called  for  that  purpose  will  not  confer  author- 
ity upon  the  town  to  make  such  subscription.  Town  of  Pana  «.  Lippincott, 
2  Brad.  (III.)  466. 

The  taxpayers,  in  giving  their  consent  to  a  municipal  subscription,  may 
impose  certain  conditions,  the  observance  of  which  will  be  essential  to  its 
validity.  People  v.  Hutton,  18  Hun  (N.  Y.),  116;  Falconers.  The  B.  &  J. 
R.  Co.,  69  N.  Y.  491;  Town  of  Eagle  e.  Eohn,  84  III.  292. 
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In  BowliDg  GreeD,  etc.,  R.  Co.  v.  Warren  County  Court,  10  Bush  (Ky.), 
711,  the  county  court  was  authorized  to  order  an  election  to  determine  the 
question  of  subscription  to  the  railroad.  Beldf  that  this  did  not  empower 
the  county  judge  to  submit  the  question  of  subscription  to  a  vote  of  the 
people  without  having  associated  with  him  a  majority  of  the  justices  of  the 
county. 

Where  the  enabling  act  requires  that  a  majority,  or  two  thirds,  of  the 
legal  voters  of  the  county,  city,  or  town  shall  give  their  assent  to  the  pro- 
posed subscription,  a  majority,  or  two  thirds,  of  those  actually  voting  is 
meant.  Cass  County  v,  Johnston,  95  U.  S.  860;  St.  Joseph  Townships. 
Rogers,  16  Wall.  (U.  S.)  644;  People  v.  Town  of  Harr.,  67  III.  62;  Melvin  v. 
Lisenby,  73  111.  68;  Reiger  v,  Beaufort,  70  N.  Car.  819;  Hawkins  v.  Carroll 
Co.,  50  Miss.  735. 

Where  the  statute  authorizes  the  electors  of  a  county  to  subscribe  to  a 
certain  amount,  a  subscription  voted  in  excess  of  the  statutory  limit  is 
simply  void.    Reineman  v.  The  Covington,  etc.,  R.  Co.,  7  Neb.  810. 

In  New  Haven,  etc.,  R.  Co.  v.  Town  of  Chatham,  42  Conn.  465,  the  town 
was  authorized  to  guarantee  certain  railroad  bonds,  and  the  voters  thereof 
were  directed  to  pass  upon  the  matter  by  ballot  in  town-meeting  legally 
warned.  The  vote  was  in  fact  taken  by  division  of  the  house  and  not  by 
ballot,  but  neither  the  officers  of  the  town  nor  any  person  in  its  behalf  ever 
claimed  or  gave  notice  that  it  was  not  taken  by  ballot  until  more  than  three 
years  after,  and  until  long  after  the  railroad  company  had,  in  good  faith 
and  with  the  knowledge  of  the  inhabitants  of  the  town,  issued  the  bonds 
which  were  to  be  guaranteed,  and  delivered  them  to  contractors  who  had 
performed  work  and  expended  money  in  reliance  upon  them.  Hehl,  that 
the  town  as  a  municipal  corporation  was  estopped  from  claiming  that  the 
vote  was  not  legally  taken. 

Where  the  statute  requires  notice  of  a  town-meeting  to  be  posted  in 
**  three  of  the  most  public  places  in  the  town,"  if  they  were  duly  posted  in 
three  public  places,  the  court  will  not  inquire  whether  the  places  selected 
were  in  fact  the  most  public.  Sauerhering  v.  The  Iron  Ridge,  etc.,  R.  Co., 
25  Wis.  447. 

It  has  b^en  held  in  Illinois  that  while  counties  and  cities  have  no  right 
to  make  bonds,  issued  in  aid  of  railroads,  payable  elsewhere  than  at  their 
treasuries,  the  fact  that  a  coupon  is  made  payable  in  New  York  will  not  in- 
Talidate  it;  the  objectionable  words  will  be  regarded  as  surplusage.  Johnson 
«.  County  of  Stark,  24  111.  75. 

Bona  Fide  Holdersi — After  the  bonds  have  been  signed,  sealed  and  deliv- 
ered by  the  town's  constituted  authorities  to  the  railroad  company,  and  have 
passed  into  the  hands  of  honajids  holders  for  value,  the  town  cannot  escape 
liability  by  showing  that  some  of  the  conditions  imposed  by  popular  vote 
have  not  been  complied  with  by  the  railroad  company.  Insurance  Co.  v, 
Bruce,  105  U.  S.  838.  See  also  Brooklyn  v.  Ins.  Co.,  99  U.  S.  362;  Town 
of  Douglass  «.  Niantic  Savings  Bank,  97  III.  228;  First  Nat.  Bank  v.  Con- 
cord, 50  Vt.  257.  In  Insurance  Co.  v,  Bruce,  105  U.  S.  828,  the  bonds  by 
their  recitals  represented,  in  effect,  that  they  were  issued  in  conformity  to 
law.  Heldy  that  the  town  was  estopped  from  asserting,  as  against  a  iona 
jUU  holder  for  value,  the  non- performance  of  conditions  imposed  by  popular 
vote.  Mr.  Justice  Harlan  said:  **  The  statement,  on  the  face  of  the  bonds, 
.  .  .  fairly  imported  that  nothing  remained  to  be  done  in  order  to  make  the 
bonds  binding  obligations  upon  the  town  in  the  hands  of  Jiona  fide  purchas- 
ers. Under  these  circumstances  the  town,  by  every  principle  of  justice,  is 
estopped,  as  against  a  honafide  holder,  to  plead  conditions  the  exifatence  of 
which  was  withheld  from  the  public,  either  to  facilitate  the  negotiation  of 
the  bonds  in  the  markets  of  the  country,  or  because  it  had  full  confidence 
that  the  railroad  company  would  meet  the  prescribed  conditions.*'    Where, 
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therefore,  the  boDds  on  their  face  import  a  compliance  with  the  law  under 
which  they  were  issued,  the  purchaser  is  not  bound  to  look  further.  Mercer 
Co.  t>.  Hacket,  1  Wall.  (U.  S.)  93;  Miller  «.  Town  of  Berlin,  13  Blatchf,  (C. 
C.)  245;  Clay  County  «.  Society  for  Savings,  104  U.  8.  579;  Hackott  v.  Ot. 
tawa,  99  U.  8.  86;  County  of  Warren  v.  Marcy,  97  U.  S.  96;  Sherman  Co 
«.  Simons,  109  U.  S.  735.  Compare  Cagwin  v.  Town  of  Hancock,  84  N.  Y 
532. 

But  if  there  is  an  entire  absence  of  power  to  issue  the  bonds,  ns  distin- 
guished from  a  defective  execution  of  a  power,  the  recitals  therein  will 
afford  no  protection  to  bona  fide  holders,  who  are  bound  to  take  notice  of 
the  want  of  authority  to  issue  the  bonds.  Lippincott  «.  Town  of  Pana,  92 
III.  24;  Williams  «.  Town  of  Roberts,  88  111.  11;  St.  Joseph  Township  v. 
Rogers,  16  Wall.  (U.  S.)  644;  Sykes  d.  Columbus,  55  Miss.  115;  Williams  «. 
Keokuk,  44  Iowa,  88;  Thompson  «.  Perrine,  108  U.  S.  806. 

See  further,  as  to  validity  of  municipal  bonds  issued  in  aid  of  railroad 
companies,  note  to  State,  etc.,  v,  C.  &  L.  R.  Co.,  5  Am.  &  £ng.  R.  R.  Cas. 
241. 
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V, 

Gates. 

{Advance  Com^  Illinois.   March  23,  1887.) 

The  only  exception  to  the  general  rule  that  in  actions  at  law  a  plaintiff 
may  dismiss  his  action  at  any  time  before  the  trial,  is  that  provided  by  §  31- 
of  the  Practice  Act,  which  forbids  a  dismissal  when  a  plea  of  set-off  has 
been  interposed  to  an  action  on  a  contract;  but  this  section  has  no  bearing 
in  a  proceeding  for  condemnation  of  land  for  railroad  purposes,  although  the 
land -owner  has  filed  a  cross-petition  to  recover  for  damages  to  property  not 
actually  taken. 

A  petitioner  may  dismiss  proceedings  for  the  condemnation  of  land  for 
ailroad  purposes  at  any  time  before  rights  become  vested  in  the  land-owner; 
the  company  having  the  right  to  abandon  one  route  and  select  another. 

Appeal  from  a  judgment  of  the  Cook  county  circuit  court 
rendered  against  petitioner  in  condemnation  proceedings.  Re- 
versed. 

The  facts  are  stated  in  the  opinion. 

CliarlcB  IF,  Needham  and  l^ouis  Munson  for  appellant : 

J,  N.  Baker  and  JR.  S.  Thompson  for  appellee. 

Craig,  J. — This  was  a  proceeding  in  the  county  court  of  Cook 
county,  instituted  by  the  Chicago,  St.  Louis  &  Western  R.  Co., 
Facts.  to  Condemn  certain  land  for  right  of  way.    The  petitioi* 

was  filed  on  the  30th  day  of  September,  1882 ;  and  William  B. 
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Oates,  with  others,  was  made  a  defendant  to  tlie  petition.  Among 
the  lands  sought  to  be  condemned  was  a  strip  66  feet  wide,  over 
and  across  a  part  of  W.  J  of  S.  W.  {-  of  sec.  35-39-13,  in  Cook  county, 
lying  north  of  the  Illinois  &  Michigan  Canal.  This  tract  was  owned 
by  Gates,  and  he  appeared  and  tiled  a  cross-petition,  in  which  he 
alleged  that  the  taking  of  the  strip  would  damage  the  rest  of  the 
rest  of  the  land,  and  he  prayed  that  such  damages  might  be  ascer- 
tained. The  damages  sustained  to  lands  belonging  to  other  parties, 
embraced  in  the  petition,  seem  to  have  been  adjusted,  and  tliey  are 
not  involved  in  this  record ;  but  no  action  seems  to  have  been  had 
in  regard  to  Gates's  land,  until  May,  1886,  when  the  petition  was 
set  down  for  trial  on  the  14th  day  of  June,  following.  On  June 
14  the  trial  was  postponed  until  June  29,  when  it  was  again  post- 
poned until  July  6.  On  the  day  named,  the  petitioner  appeared 
and  filed  a  motion  in  writing,  requesting  that  George  II.  Ward  and 
Mary  A.  Ward  be  made  parties  to  tlie  proceeding.  The  court 
denied  the  motion,  and  the  decision  is  relied  upon  as  error. 

There  is  no  doubt  but  it  is  the  duty  of  the  court  to  allow  amend- 
ments in  a  proceeding  of  tliis  character,  when  amend- 
ments may  be  necessary  to  bring  all  the  parties  before  the  amknd- 
the  court  who  may  have  an  interest  in  the  premises 
sought  to  be  condemned.  But  the  petitioner  did  not  show  that  the 
Wards  had  any  interest  in  the  property,  and  the  proof  heard  by  the 
court  on  the  qiiestion  was  ample  to  establish  the  fact  tliat  they  had 
no  interest.  Under  such  circumstances,  the  court  very  properly 
refused  to  delay  a  trial  of  the  cause  to  allow  disinterested  persons 
to  be  made  parties  to  the  proceeding.  Amendments  are  not  made 
as  a  matter  of  course,  on  the  eve  of  a  trial,  on  the  motion  of  a  party. 
If  they  were,  the  trial  of  a  cause  might  be  delayed  almost  indefin- 
itely. Ilere  the  case  had  been  pending  several  years ;  and  if  the 
Wards  had  an  interest  in  the  property,  the  petitioner  had  ample 
time  before  the  cause  was  set  lor  trial  to  ascertain  that  fact  and 
bring  them  into  court. 

When  the  cause  was  called  for  trial,  and  before  a  jury  was  im- 
paneled, the  petitioner  entered  a  motion  to  dismiss  the  „ 
entire  proceedings ;  this  motion  was  overruled  by  the  don  the  peo- 
court,  and  petitioner  excepted.  In  actions  at  law  the 
general  rule  is  that  a  plaintiff  may,  if  he  desires,  dismiss  his  action 
at  any  time  before  a  trial.  We  are  aware  of  but  one  exception  to 
this  rule,  and  that  is  where  a  plea  of  set-off  is  interposed  to  an  ac- 
tion on  a  contract.  In  such  a  case  the  Practice  Act,  §  31,  forbids  a 
dismissal  by  the  plaintiff.  That  section  of  the  statute,  however, 
has  no  bearing  on  a  case  of  this  character.  It  appears  from  the 
record  that  after  the  petition  was  filed,  the  petitioner,  without 
the  consent  of  Gates,  the  owner  of  the  premises,  took  possession  of 
the  property  described  in  the  petition,  and  was  in  possession  at  the 
time  the  motion  to  dismiss  was  made  and  decided ;  and  it  is  claimed 
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that  the  railroad  company  cannot  hold  possession  of  the  property 
and  refuse  to  go  on  with  the  proceeding  to  condemn.  It  is  a  plain 
proposition  that  the  railroad  company  had  no  ri^ht  to  the  posses- 
sion of  the  property  until  the  damages  for  taking  had  been  assessed 
and  paid ;  and  when  it  went  into  the  possession  it  was  a  trespasser,  . 
and  the  owner,  Gates,  had  a  right  to  brinff  ejectment  or  trespass, 
or  botli,  and  recover  his  property  and  such  damages  as  he  may  iiave 
sustained  by  the  unlawful  act  of  the  petitioner.  But  we  are  un- 
able to  see  how  the  unlawful  act  of  the  petitioner  would  deprive  it 
of  the  right  to  dismiss  its  suit  to  condemn,  if  it  saw  proper  to  pursue 
that  course.  The  law  affords  the  land-owner  a  complete  remedy  to 
regain  his  property  at  any  time  he  may  see  proper  to  invoke  its  aid. 

Importance  seems  to  be  attached  to  the  lact  that  the  landowner 
had  nled  a  cross-petjtion  to  recover  damages  to  property  not 
actually  taken.  But  the  cross-petition  must  lall  with  the  petition. 
The  statute  has  made  no  provision  tliat  a  petition  shall  not  be  dis- 
^[lissed  where  a  cross-petition  has  been  filed,  and  in  the  absence  of 
a  statute  we  are  aware  of  no-  authority  for  establishing  a  rule  of 
that  character.  Had  the  rights  of  the  parties,  the  petitioner  and 
the  land-owner,  become  fixed  by  tlie  proceedings  which  had  become 
instituted,  a  different  Question  might  arise;  but  such  was  not  the 
case.  The  filing  of  tne  petition  conferred  no  rights  in  the  land 
sought  to  be  taken  on  the  railway  company,  except  the  one  right 
to  proceed  and  condemn ;  the  taking  possession  conferred  no  rights, 
as  that  was  a  mere  trespass;  nor  did  the  land-owner  acquire  any 
vested  right  in  what  had  been  done,  which  would  entitle  him  to 
compel  petitioner  to  proceed  with  the  petition  and  assess  the  dam- 
ages, if  the  petitioner  saw  proper  to  dismiss  the  proceedings. 

In  Schreiber  v,  Chicago  &  E.  E.  Co.  115  111.  340;  s.c.,  23  Am. 
&  Eng.  R.  R.  Cas.  130,  we  had  occasion  to  consider  the  relative 
rights  of  the  parties  in  a  proceeding  of  this  character,  and  we  there 
held,  "  Until  the  compensation  awarded  the  owner  of  property 
sought  to  be  appropriated  to  public  use  is  actually  paid,  the  peti- 
tioner has  no  right  to  enter  upon  the  premises,  and  tne  land-owner 
lias  no  right  to  the  compensation.  Until  this  is  done,  the  party 
seeking  condemnation  may  ahandon  the  location  and  select  another. 
Until  paid,  the  owner  may  do  any  act  with  his  property  he  pleases, 
not  materially  affecting  the  proceeding  and  object  to  be  accom- 
plished thereby."  If  the  land-owner  liad  no  vested  right  in  the 
roceeding  when  the  motion  was  made  to  dismiss,  as  it  seems  clear 
e  had  not,  then  it  follows  that  the  petitioner  had  the  right,  if  he 
saw  proper,  to  abandon  the  condemnation  of  the  property  and  dis- 
miss the  proceeding. 

As  the  court  erred  in  denying  the  motion  to  dismisB,  the  jadg* 
ment  will  be  reversed,  and  the  cause  remanded. 

Maobudbb,  J. — ^I  do  not  concur  in  this  opinion. 
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Abandonment  of  Condemnation  Proceedings. — The  general  doctrine  is 
that  there  can  be  no  abandonment  of  condemnation  proceedings  by  a  rail- 
road coyipany  whenever  the  rights  of  the  parties  have  become  vested;  but 
as  to  when  the  rights  of  the  parties  become  vested  there  is  a  diversity  of 
opinion  among  the  decisions.  The  doctrine,  as  ordinarily  stated,  is  that  by 
the  confirmation  of  the  report  of  the  commissioners  or  viewers  fixing  tho 
amount  of  compensation,  the  right  of  each  party  becomes  fixed  and  absolute, 
the  one  to  the  property  and  the  other  to  tlie  money,  and  the  railroad  com- 
pany cannot  subsequently  abandon  the  proceedings.  Neal  v.  The  Pittsburg, 
etc.,"  R.  Co.,  81  Pa.  St.  19;  People  v.  Brooklyn,  1  Wend.  (N.  Y.)  318;  In  re 
Washington  Park,  56  N.  Y.  145;  In  re  Rhinebeck,  etc.,  R.  Co.,  67  N.  Y.  242; 
In  re  Water  Commissioners  of  Jersey  City,  31  N.  J.  L.  72;  Drath  v,  Burling- 
ton &  Missouri  R.  Co.,  15  Neb.  867;  s.  c,  20  Am.  &  Eng.  R.  R.  Cas.  885  v 
North  Missouri  R  Co.  t?.  Lackland,  25  Mo.  515 ;  Pollard  v,  Moore,  51  N.  H. 
188. 

In  Drath  o.  Burlington  &  Missouri  R.  Co.,  15  Neb.  876;  s.  c,  20  Am.  & 
Eng.  R.'  R.  Cas.  385,  the  defendant  caused  a  certain  lot  in  the  city  of  Lin- 
coln to  be  condemned  for  its  use,  the  value  of  the  same  being  fixed  at 
$300.  The  plaintiff  appealed  to  the  distiict  court,  where  a  verdict  was  re- 
turned in  her  favor  for  $800,  and  judgment  rendered  thereon.  HM^  that 
the  railroad  company  could  not  avoid  payment  of  the  judgment  by  abandon- 
ing the  condemnation  proceedings  and  paying  the  costs  thereof.  Maxwell, 
J.,  said :  *The  company  must  act  in  good  faith.  It  cannot  be  permitted  to 
condemn  real  estate  for  its  use,  and  after  the  condemnation  is  complete,  the 
certificate  filed  with  the  county  clerk,  and  the  amount  of  the  award  depasited 
with  the  county  judge,  an  appeal  taken  to  the  district  court  and  judgment 
rendered  against  it  on  such  appeal,  be  permitted  to  abandon  the  proceed- 
ings. The  power  of  eminent  domain  is  placed  in  its  hands  to  enable  it  to 
take  such  real  estate  as  it  may  require  at  its  fair  value.  This,  if  the  case  is 
appealed  to  the  district  court,  is  to  be  ascertained  by  the  verdict  of  a  jury 
based  upon  the  evidence.  .  .  .  But  the  court  will  not  permit  a  railroad  com- 
pany to  use  the  sovereign  power  of  the  State — that  of  eminent  domain — as  a 
means  to  enable  it  to  obtain  property  at  its  own  price,  or  failing  to  do  so, 
refuse  to  take  it." 

Rule  in  New  York^ — ^In  New  York,  after  confirmation  of  the  report  of  the 
commissioners  of  appraisal,  the  railroad  company  cannot  abandon  the  pro- 
ceedings and  refuse  to  pay  the  award  made  to  the  land-owner.  The  confirma- 
tion determines  the  rights  of  both  parties,  subject  only  to  the  right  of  review 
as  to  the  amount  of  appraisal.  Matter  of  Rhinebeck,  etc.,  R.  Co.,  67  N.  Y» 
242. 

In  Cronner  c.  The  Watertown  &  Rome  R.  Co.,  9  How.Pr.  (N.  Y.)  457,  the 
defendants  deposited  to  plaintiff^s  credit  the  amount  of  an  award  to  him  for 
damages  for  locating  a  portion  of  their  route  over  his  land,  and  recorded 
the  order  reciting  the  proQeedings  as  required  by  the  general  railroad  act. 
The  plaintiff  appealed  from  this  award  and  secured  a  second  appraisal  and 
an  increased  compensation,  which  the  company  refused  to  pay  on  the  ground 
that  subsequently  to  the  original  appraisal  they  had  so  changed  their  route 
that  the  plaintiff^s  land  was  no  loneer  necessary  for  them.  Eield,  that  the 
company  were  liable  for  the  increased  compensation. 

Contrary  Doctrine. — But  there  is  a  line  of  decisions  which  maintain  that 
the  rights  of  the  parties  do  not  become  vested  until  there  has  been  payment 
or  deposit  in  the  manner  provided  by  law  of  the  sum  awarded.  It  is  said 
that  the  land-owner  has  no  vested  right  to  the  compensation  awarded  until 
the  railroad  company  has  secured  a  vested  right  to  the  property  condemned, 
and  ffiee  wrsa.  It  is  accordingly  held  that  until  the  compensation  is  paid  or 
deposit  made  the  company  has  the  right  to  abandon  the  proceedings.  Den- 
Ter  &  New  Orleans  K.  Co.  e.  Lamborn,  8  Col.  380;  s.  c,  23  Am.  &Eng. 
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R.  R.  Cas.  115;  Williams  e.  New  Orleans,  etc.,  R.  Co.,  60  Miss.  680:  s.  c, 
^0  Am.  &  Eng.  R.  R.  Cas.  878;  Schreiber  «.  Chicago  &  E^anston  R.  Co..  115 
III.  340;  8.  c,  28  Am.  &  Eng.  R.  R.  Cas.  120;  Stacey  9.  Vermont  Cent.  R. 
Co.  27  Vt.  89;  Norris  v.  Mayor,  etc.,  44  Md.  698;  Graff©.  Mayor,- etc.,  10 
Ind.  544;  The  State,  etc.,  «.  The  Cincinnati,  etc.,  R.  Co.,  17  Ohio  St.  108; 
Gear  v.  The  Dubuque,  etc.  R.  Co.,  20  Iowa,  528. 

Rule  in  Illinois  and  lowai — In  Illinois  it  is  well  settled  thatuntjl  the  com- 
pensation is  paid  the  company  seeking  condemnation  has  the  right  to  aban- 
don the  location  of  the  route  and  adopt  another.  St.  Louis,  etc.,  R.  Co.  v. 
Teters,  68  III.  144;  Chicago  &  L  R.  Co.  v.  Hopkins,  90  III.  817;  Chicago  c. 
Barbian,  80  III.  482;  South  Park  Commrs.  v,  Dunlevy,  91  111.  49;  Schreiber 
t,  Chicago,  etc.  R.  R.  Co.,  115  111.  840;  s.  c,  28  Am.  &  Eng.  R.  Cas.  180. 

In  Blackshire  v.  Atchison,  etc.,  R.  Co.,  18  Eans.  514,  Brewer,  J.,  said: 
'*  Until  this  question  of  compensation  is  settled  and  payment  made,  the  com- 
pany can  abandon  the  route  selected  and  select  another.  The  fact  that  it 
has  instituted  condemnation  proceedings  does  not  compel  it  to  carry  them  to 
a  close  and  pay  the  amount  awarded."  In  Stacey  v.  The  Vermont  Cent.  R. 
Co.,  27  Vt.  89,  the  defendants  located  the  route  of  their  road  across  the 
plaintiff^s  land  and  caused  his  damages  to  be  appraised  and  the  award  of  the 
commissioners  to  be  recorded ;  and  afterwards,  before  paying  or  depositing 
the  amount  awarded,  altered  the  location  of  their  road  and  thereby  aban- 
doned entirely  the  route  across  the  plain tiff^s  land.  Hddy  that  as  there  had 
been  no  pa;^ment  or  tender  of  the  damages  assessed  the  company  had  no 
vested  right  to  the  land,  and  the  land-owner  had  none  to  the  damages  and 
could  not  recover  from  the  company.  See  also  The  Baltimore,  etc.,  R.  Co. 
c.  Nesbit,  10  Howard  (U.  S.),  895;  Bloodgood  d.  Mohawk,  etc.,  R.  Co.,  18 
Wend.  (N.  Y.)  10,  19;  North  Missouri  R.  Co.  d.  Lackland,  25  Mo.  615. 

In  Iowa  it  was  held  that  the  judgment  assessing  the  amount  of  damages 
passes  no  title  to  the  company  before  payment,  and  does  not  bind  it  to  ac- 
cept the  lands  and  pay  the  amount  assessed.  Gear  v.  The  Dubuque  R.  Co., 
20  Iowa,  528.  In  this  case  the  plaintiff,  not  being  satisfied  with  the  dam- 
ages assessed  by  the  jury  for  the  appropriation  of  his  land  by  the  railroad 
company,  appealed  to  the  district  court,  where  the  damages  were  assessed  at 
$5500  and  judgment  entered  for  plaintiff  for  that  amount.  The  company 
afterwards  constructed  its  road  on  a  different  line  and  abandoned  its  pro- 
posed route  through  plaintiff^s  land.  Heldy  that  the  judgment  against  the 
company  did  not  bind  it  to  accept  the  lands  and  pay  the  amount  assessed. 
Upon  final  determination  of  condemnation  proceedings  in  the  trial  couit  a 
review  may  be  had  in  the  supreme  court,  and  the  company  is  not  precluded 
of  its  right  to  abandon  upon  obtaining  such  review.  Denver,  etc.,  R.  Co.  v, 
Lamborn,  8  Col.  880;  s.  c,  28  Am.  &  Eng.  R.  R.  Cas.  115. 

Missouri  Doctrine  as  Regulated  by  StatutSi — In  Missouri  the  company  may 
abandon  the  proposed  appropriation  of  any  parcel  of  land  by  an  instrument 
in  writing  to  that  effect,  filed  with  the  clerk  of  the  court  within  10  days  of 
the  return  of  the  commissioners*  assessment.  See  Gray  t?.  The  St.  Louis,  etc., 
R.  Co.,  81  Mo.  126;  s.  c,  22  Am.  &  Eng.  R.  R.  Cas.  106.  See  also  notes 
to  23  Am.  &  Enir.  R.  R.  Cas.  115 ;  and  20  Am.  &  Eng.  R.  R.  Cas.  884. 

Liability  for  Costs  upon  Abandonment. ^Where  the  railroad  company 
abandons  the  proceedings,  all  the  costs  and  expenses  of  the  land-owner  re- 
sulting therefrom,  including  counsel  fees,  must  be  paid  by  the  company. 
North  Missouri  R.  Co.  v.  Lackland,  25  Mo.  515;  North  Missouri  R.  Co.  v. 
Reynal,  25  Mo.  534;  Rensselaer  R.  Co.  v.  Davis,  55  N.  Y.  145;  Williams  v. 
New  Orleans,  etc.,  R.  Co.,  60  Miss.  689;  s.  c,  20  Am.  &  Eng.  R.  R.  Cas. 
878. 

Procedure  and  Practice  in  Condemnation  Proceedings — Statute  Requir- 
ing a  Description  of  the  Lands  to  be  Set  Forth  in  the  Petition — What  is 
Sufficient. — The  General  Statutes  of  South  Carolina,  which  prescribe  the 
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proceedings  necessary  for  railroad  companies  to  acquire  a  right  of  way  over 
the  lands  of  private  persons,  provide  (sec.  1551)  that,  *'if  the  owner 
of  said  lands  shall  signify  his  refusal  of  consent  to  entry  upon  his  lands 
without  previous  compensation,  the  person  or  corporation  requiring  such 
right  of  way  shall  apply  hy  petition,  to  the  judge,  ...  in  which  petition 
shall  be  set  forth  a  description  of  the  lands,"  etc.  Held,  that  the  statute 
does  not  require,  for  jurisdictional  purposes,  that  the  petition  shall  set  forth 
a  sufficient  or  an  exact  description  of  the  lands,  and  that  a  description  to  the 
effect  **that  the  said  company's  railway  will  extend  about  three  fourths  of  a 
mile  through  the  lands  of  said  Bennett,  and,  for  the  purposes  of  the  com- 
pany, should  be  one  hundred  feet  in  width,"  will  give  the  court  jurisdiction 
over  the  subject-matter.     Ex  parte  Bennett  (S.  Car.),  2  S.  East.  Bep.  889. 

Same— Time  Allowed  for  Appeal  under  Nebraska  Statute. — The  60  days 
allowed  by  the  Nebraska  statute  in  which  to  appeal  from  the  award  of  com- 
missioners in  the  assessment  of  damages  for  land  condemned  for  use  of  a 
railroad  company  are  to  be  computed  from  the  time  the  board  of  commis- 
sioners file  their  report  to  the  county  court.  Clinton  v.  Missouri  Pac.  R.  Co. 
(U.  8.  Sup,  Ct.),  7  Sup.  Ct.  Rep.  1268. 

Same— Proceedings  Necessary  to  Appeal  from  Assessment  of  Damages 
under  Nebraska  Statute — Transcript. — Under  the  Nebraska  statute, as  it  stood 

Srior  to  the  act  of  March  31,  1887,  iu  order  to  appeal  from  the  assessment  of 
amages,  which  the  owner  of  any  real  estate  had  sustained  by  the  appropriation 
of  his  land,  to  the  use  of  any  railroad  corporation,  it  was  only  necessary  to 
file  in  the  office  of  the  clerk  of  the  district  court  of  the  proper  county,  within 
60  days  after  the  filing  of  the  report  containing  the  award  of  such  damages 
with  the  county  judge,  a  transcript  of  the  condemnation  proceedings,  upon 
which  such  award  of  damages  was  made.  A  paper  headed  **  Transcript," 
but  consisting  of  ^  certified  copy  only  of  the  repKsrt  of  the  commissioners  ap- 
pointed by  the  county  judge  to  assess  the  damages,  etc.,  containing  their 
assessment  and  award  of  damages,  held  sufficient  to  give  the  appellate  court 
juriBdiction  of  the  cause.  Nebraska  &  C.  R.  Co.  «.  Storer  (NeD.)>  34  N.  W. 
Rep.  69. 


Henby  et  al. 

V. 

CEirrBALiA  AND  Chesteb  B.  Co. 

{Advance  Oase,  lUinois.    June  20,  1887.) 

It  is  not  error  for  the  court  to  compel  the  parties  to  proceed  to  trial  in  con- 
demnation proceedings  before  disposing  of  a  plea  of  nul  tiel  corporation, 
there  being  no  rule  oi  law  or  practice  allowing  any  kind  of  answer  to  a  pe- 
tition for  the  condemnation  of  land  in  Illinois. 

It  is  not  error  to  admit  in  evidence,  in  proceedings  to  condemn  land,  certi- 
fied copies  of  articles  of  incorporation  of  a  railroad  company,  nor  to  intro- 
duce such  proof  to  the  jury,  where  it  was  sufficient  to  satisfy  the  court. 

I    Appeal  from  connty  court,  Washington  connty. 

SoHOLFiELD,  J. — This  ifi  an  appeal  from  a  indirment  in  a  con- 
80  A.  &  B.  R  Cas.— 18 
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demnation  proceeding.  The  appellee  filed  a  petition  to  condemn 
Facts.  land  for  right  of  way  for  its  railroad,  and  the  land- 

owner thereapon  filed  a  cross-petition  for  the  assessment  of  damages 
to  lands  not  taken  for  right  of  way.  A  verdict  was  retnrned  oy 
the  jary  assessing  the  compensation  for  land  taken,  and  damages 
to  land  not  taken,  at  $650.  The  court,  after  overraling  a  motion 
for  a  new  trial,  rendered  jadgment  apon  this  verdict,  and  the  case 
comes  to  this  court  by  the  appeal  of  the  land-owner.  Several 
grounds  are  urged  for  a  reversal  of  the  judgment. 

1.  It  is  contended  that  the  couil;  erred  in  compelling  appellant 
m^  ooBTWA-  ^^  P^'oceed  with  the  trial  before  disposing  of  the  plea 
BKL  CORPORA-  ^j  ^^^  ^^  corporatlon.    But  since  we  have  held  there 

is  no  rule  of  law  or  practice  authorizing  the  filing  of  any  kind  of 
an  answer  to  a  petition  for  condemnation  of  land  under  the  eminent 
domain  act  (Smith  v.  Chicago  &  W.  Ind.  R.  Co..  105  111.  511 ;  s. 
c,  14  Am.  &  £ng.  K.  B.  Cas.  384),  it  is  impossible  that  this  objec- 
tion can  be  well  taken. 

2.  It  is  next  contended  that  the  court  erred  in  admitting  im- 
proper evidence.  This  refers  to  certified  copies  of  articles  of  in- 
admusioji    of  corporation  of  the  petitioner,  and  evidence  of  user 

thereunder;  and  the  objection  is — Firat^  that  the  arti- 
cles ought  not  to  have  been  admitted  at  all,  because 
there  was  not  also  proof  accompanying  that  the  ftill  amount  of 
stock  provided  for  had  been  subscribed ;  and,  second^  that  in  no 
event  should  the  proof  have  gone  to  the  jury. 

The  first  objection  is  predicated  upon  AUman  v.  Havana  B.  & 
£.  Co.,  88  111.  521,  in  which  it  was  neld  that,  until  proof  of  the 
whole  amount  of  stock  provided  for  being  subscribed,  therecan  be 
no  recovery  upon  a  subscription  for  stock.  That  decision  is  upon 
the  principle  that  the  legal  existence  of  the  corporation  is  the  con- 
sideration of  the  subscription,  and,  therefore,  until  it  is  proved, 
the  contract  is  without  consideration,  and  cannot  be  enforced. 
There  must,  in  such. cases,  not  only  be  proof  of  a  corporation  de 
fdcto^  but  likewise  of  a  corporation  de  jure.  Where  the  direct 
effect  of  the  proceeeding  is  to  divest  title  in  favor  of  a  partyclaim- 
ing  to  be  a  corporation,  the  same  rule  also  applies.  See  Hudson 
^,  Green  Hill  Seminary  Corp.,  113  111.  618. 

But  this  is  regarded,  not  as  a  proceeding  to  determine  titles,  but 
merely  to  assess  compensation  and  damages ;  and,  because  of  the 
peculiar  language  of  our  statute,  we  have  held  that  it  is  snfBcient 
m  this  proceedingto  show  a  corporation  de  facto.  Ward  v.  Min- 
nesota &  N.  W.  R.  Co.,  119  111.  287.  The  evidence  introduced 
was  clearly  sufficient  for  that  purpose.  It  is  true  this  evidence 
should  not  have  gone  to  the  jury;  but,  since  it  was  sufficient  to 
satisfy  the  court  of  the  petitioners  corporate  existence,  what  harm 
can  it  have  done  %    We  can  perceive  none. 

3.  The  last  objection  is  that  the  counsel  for  the  railroad  company 
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was  permitted  to  make  improper  remarks  to  the  jury,  over 
appellant's  objectious.  The  most  objectionable  re-  lakouaqe  p8«p 
marks  are  these :  "  This  railroad  will  benefit  the  pub-  ALSSSf*  " 
lie,  and  each  of  us,  if  built.  If  you  fix  these  damages  too  high,  the 
company  will  not  pay  them,  and  the  road  will  not  be  built.  We 
will  never  get  railroads  if  they  have  to  pay  such  damages  for  right 
of  way."  Where  the  language  of  counsel  tends  to  excite  passion 
and  prejudice  to  a  degree  that  will  probably  cloud  the  judgment, 
and  therefore  improperly  affect  the  verdict  to  be  rendered,  it 
should  be  promptly  checked  by  the  court  at  the  time  and  the  coun- 
sel rebuked ;  and  for  a  failure  in  this  regard  a  verdict  in  behalf  of 
the  party  whose  counsel  thus  abuses  his  position  should  be  set 
aside ;  but  it  is  not  to  be  assuiued  that  every  misstatement  of  law 
or  of  fact  will  have  the  effect  of  exciting  improper  prejudices. 
The  instructions  of  the  court,  and  the  good  sense  of  a  competent 
jurv,  are  a  sufiicient  protection  against  ordinary  errors  of  statement 
ana  false  arguments  of  counsel.  We  find  nothing  in  this  record 
to  induce  us  to  believe  (the  jury  having  been  correctly  instructed 
as  to  the  law)  that  they  were  excited  by  these  remarks  to  act  in  a 
way  they  would  not  otherwise  have  acted. 
The  judgment  is  affirmed. 


New  Orleans  and  Gulf  B.  Oo. 

V. 

Frank. 

(Advance  Oate,  Louinana,    May  28,  1887.) 

When  the  charter  of  a  railroad  company  requires  that  the  stock  shall  be 
paid  for  in  cash,  and  that  no  certificate  shall  issue  until  such  payment  is 
made,  it  is  a  sufficient  compliance  with  the  statute  prescribing  that  tiie  char- 
ter of  such  companies  mast  set  forth  the  time  when  and  the  manner  in 
which  ''the  stock  shall  be  paid  for/' 

In  an  expropriation  proceeding  for  a  right  of  way,  the  verdict  of  a  jury 
of  the  vicinage,  composed  of  land-owners,  presumed  to  be  familiar  with  the 
value  of  the  land  sought  to  be  expropriated,  will  not  be  disturbed  by  this 
court  unless  it  is  found  to  be  inconsistent  with  the  proof  in  the  record,  or 
entirely  unsupported  by  evidence. 

Appeal  from  the  Twenty-fourth  judicial  district  court,  Plaque- 
mines parish. 

JS,  Mowa/rd  McG(iieb  forplaintiflE  and  appellee. 

Jwmea  WUhinsan  and  Ja.  G.  Cage  for  defendant  and  appel- 
lant. 
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Todd,  J. — From  a  judgment  granting  the  right  of  way  to  the- 
plaintiff  company  through  defendant's  plantation,  and  awarding 
^200  for  the  value  of  same,  the  defendant  has  appealed.  ,  There 
was  an  exception  filed  to  the  proceeding  to  the  effect  '^  that  the 
charter  of  the  company  does  not  comply  with  the  law,  as  it  does 
not  set  forth  the  time  when  and  the  manner  in  which  tlie  stock 
shall  be  paid  for."  Tlie  charter  is  before  us,  and  it  does  require 
that  the  stock  shall  be  paid  for  in  cash,  and  that  no  certificate  of 
stock  shall  issue  until  this  payment  is  made.  In  our  view,  this  is 
a  strict  compliance  with  the  statutory  requirement.  Baltimore  & 
O.  Tel.  Co.  V.  Morgan's  La.  &  T.  R.,  37  La.  Ann.  883.  The  ex- 
ception was  properly  overruled.  In  expropriation  proceeding  we 
place  great  reliance  upon  the  verdict  of  tiie  jury.  Being  taken 
from  the  vicinage  and  land-owners  themselves,  and  presumed  to- 
be  thoroughly  acquainted  with  the  character  of  the  land  and  it& 
value,  a  court  should  not  disturb  the  estimate  of  value  fixed  by  the 
verdict,  unless  it  is  found  inconsistent  with  or  entirely  unsup- 
ported by  the  evidence. 

We  have  examined  the  record  carefully,  and  find  the  usual  con- 
fiict  that  characterizes  cases  of  this  kind,  but  this  review  satisfies 
us  that  the  verdict  was  justified  by  the  proof. 

Judgment  afiirmed. 

Award  of  Jury  to  Assess  D,amag6S  Qenerally  Not  Disturbedt — The  report 
of  the  commissioners  as  to  the  amount  of  damages  is  prima  facte  correct. 
Crawford  e.  Valley  R.  Co.,  21  Gratt.  (Va.)  467.  But  if  the  amount  awarded 
is  unreasonable,  and  indicates  that  it  was  the  result  of  prejudice  or  partial- 
ity, or  that  the  commissioners  must  have  acted  upon  a  wrong  basis  of  estimat- 
ing the  damages,  it  is  a  ^ood  cause  for  setting  aside  the  report.  Chapman 
«.  Graves,  8  Blatchf.  (Ind.)  808.  Evidence  as  to  the  value  of  the  property 
condemned  and  the  resulting  damages,  while  admissible,  is  not  controlling; 
they  are  the  opinions  of  witnesses  simply,  and  should  not  ordinarily  have 
greater  weight  than  the  official  report  of  the  commissioners  who  have  con- 
sidered all  the  evidence.  Eastern  R.  o.  Concord,  etc.,  R.,  47  N.  H.  108* 
See  8  Wood's  Ry.  Law,  845,  n.  2. 


Chicago,  Iowa  and  Dakota  E.  Oo. 

V. 

EsTES  et  al. 

(Advance  Caeej  Iowa.    June  8,  1887.) 

A  committee  of  citizensj  who  were  desirous  of  having  a  railroad  run  through 
their  town,  had  an  interview  with  a  property-holder  with  a  view  of  securing 
a  gift  of  the  right  of  way  through  her  property.    She  consented  to  make  the 
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donation  provided  the  company  would  go  north  of  the  bam.  The  commit- 
tee subsequently  tendered  the  right  of  way  to  the  company  as  they  under- 
stood it  to  have  been  donated  by  the  property-holder — i.e., -with  a  mere  pref- 
-erence  that  the  company  would  run  north  of  her  barn.  The  company  ran 
south  of  the  barn.  BM,  that  in  the  absence  of  positive  proof  to  that  effect 
the  committee  were  not  constituted  the  agents  oi  the  property-holder  so  as 
to  estop  her  from  proceeding  under  the  Iowa  statute  for  land  damages. 

Appeal  from  circuit  court,  Hardin  county. 

This  action  was  brought  by  the  Chicago,  Iowa  &  Dakota  B.  Co., 
appellant,  for  an  injunction  to  restrain  tne  defendants  from  inter- 
fering with  the  plaintiff's  alleged  right  of  way,  and  also  to  restrain 
thcra  from  prosecuting  proceedings  for  the  assessment  of  damages 
under  the  statute.  The  court  dismissed  the  plaintiff's  petition, 
and  rendered  judgment  in  favor  of  the  defendants  for  costs.  The 
plaintiff  appeals. 

John  Porter  and  Weaver  <&  Baker  for  appellant. 

M.  W,  Anderson  and  Nagle  <&  BirdsaU  for  appellees. 

Adams,  C.J. — The  defendant,  Sarah  M.  Estes,  was  the  owner  of 
<sertain  land  adjacent  to  the  town  of  Iowa  Falls,  through  which  the 
plaintiff  desired  to  construct  its  road.      Other  land-  FACfrs. 

owners  in  the  neighborhood,  mostly  citizens  of  Iowa  Falls,  felt  dis- 

gosed  to  donate  to  the  company  a  right  of  way  through  their  lands, 
ome  of  them  felt  anxious  that  the  defendant,  Mrs.  Estes,  should 
donate  a  right  of  way  through  her  land.  Two  of  the  citizens  act- 
ing for  themselves,  and  claiming  to  act  as  a  committee  of  others, 
visited  Mrs.  Estes  to  ascertain  what  she  would  do.  According  to 
their  testimony,  she  said  that  she  would  donate  a  right  of  way,  but 
greatly  wishea  that  the  company  would  run  north  of  her  bam. 
According  to  her  testimony,  sue  said  that  she  would  donate  a  right 
of  way  if  the  company  would  run  north  of  her  bam.  The  fact 
seems  to  be  that  the  company  ran  south  of  her  barn.  We  do  not 
feel  called  upon  to  determine  what  she  said.  The  persons  who 
visited  her  were  neither  her  agents,  nor  those  of  the  company.  It 
is  not,  indeed,  we  think,  claimed  that  any  contract  arose  at  the 
time  they  vieiited  her.  One  of  them,  however,  testified  that  he 
afterwards  called  upon  the  company,  and  tendered  the  ground  in 
question  to  the  company.  This,  we  understand,  is  relied  upon  as 
constituting  the  contract ;  but  we  do  not  think  that  it 
can  be  so  considered.  The  alleged  tender  could  at  most 
be  a  mere  communication  to  the  company  of  what  had 
been  said  by  Mrs.  Estes.  But  that  was  not  a  communi- 
cation to  the  company  having  the  force  of  an  offer,  unless  the  per- 
son making  the  communioation  was  authorized  to  represent  Mi*s. 
Estes  in  the  matter,  and  there  is  no  evidence  that  he  was.  It  mav 
be  that  Mrs.  Estes  presumed  that  her  words  would  be  communi- 
cated to  the  company.    But  she  had  a  right  to  assume  that  no  con- 
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tract  ooold  arise  between  ber  and  tbe  company  until  abe  sent  an 
agent  to  tbe  company  dr  tbe  company  to  ber,  wbo  bad  tbe  power 
to  treat  in  tbe  matter,  to  tbe  end  tbat  ber  rigbta  migbt  be  fully 
protected,  and  notbing  left  to  miaconstmct  as  to  tbe  location  of 
tbe  road  or  otberwiae.  In  onr  opinion,  tbe  CTidence  did  not  sbow 
tbat  tbe  plaintiff  acquired  tbe  rigbt  of  way  in  qneetion. 

It  is  contended  by  tbe  plaintiff  tbat  at  tbe  time  tbe  conrt  dis- 
miaeed  ita  petition,  and  rendered  judgment  on  tbe  merits  for  tbe 
defendants,  tbe  action  bad  been  Witbdrawn  by  tbe  plaintiff.  The 
facts  appear  to  be  tbat  tbe  case  was  tried  and  submitted  and  beld 
under  advisement  from  one  term  to  tbe  next.  Tbe  court  then  an* 
nounced  the  conclusion  at  which  it  bad  arrived,  which  was  adverse 
to  the  plaintiff.  Thereupon  tbe  plaintiff  asked  leave  to  withdraw 
tbe  action  without  prejuoice,  which  was  granted,  and  an  order  was 
entered  accordingly.  Afterwards  the  defendants  moved  to  set 
aside  the  order,  and  reinstate  tbe  case,  and  for  a  decree  on  the 
merits.  The  court  overruled  tbe  motion,  but  afterwards,  upon  the 
motion  being  renewed,  the  court  sustained  it.  All  this  was  done 
at  the  same  teroL  ISo  formal  notice  of  tbe  renewal  of  the  defend- 
ant's motion  appears  to  have  been  served  upon  tbe  plaintiff  or  its 
counsel.  ^  The  plaintiff  assigns  tbe  action  of  the  court  in  this  re- 
spect as  error.  Tbe  court  has  control  of  its  records  during  the 
term,  and  may,  for  good  cause  shown,  change  an  order  made  dur- 
ing the  term.  Where  a  motion  to  change  the  record  by  setting 
aside  an  order  is  made,  the  party  adversely  interested  should  have 
notice  (Townsend  v.  Wisner,  62  Iowa,  672),  but  when  the  counsel, 
as  in  this  case,  appear  to  the  motion,  and  are  heard,  and  no  preju- 
dice results  from  the  want  of  a  formal  notice,  it  does  not  appear  to 
us  that  such  notice  is  necessary.  The  case  having  been  fully  tried, 
submitted,  and  virtually  determined,  we  tliink  that  the  court  should 
have  refased  leave  to  withdraw,  and  that  the  court  was  not  in 
error  in  sustaining  the  defendants'  motion  afterwards  for  the  rein- 
statement of  the  case,  and  the  rendition  of  a  decree. 

Affirmed. 

Conditional  Conveyances  of  Right  of  Way. — See  notes,  8  Am.  &  Eng.  R.  R. 
Cas.  784;  14  lb.  471;  17  lb.  44;  20  lb.  871;  20  lb.  844;  20  lb.  847. 

Where  a  release  is  obtained  from  the  owner  of  land  for  the  right  of  way 
with  a  proviso  calculated  to  confine  the  line  of  such  road  to  a  particular  por- 
tion of  the  land,  the  release  will  not  be  operative  if  the  company  afterwards 
constructs  its  road  across  the  land  by  a  substantially  different  route.  Douglas 
f>.  New  Yorlc  &  Brie  R.  Co.,  Clark's  Ch.  (N.  Y.)  174. 

Who  may  talce  Advantage  of  a  Breach  of  Condition. — Conditions  in  such 
conveyances  can  only  be  reserved  for  the  grantor  and  his  heirs,  and  a  convey- 
ance made  by  the  grantor  to  a  third  person,  either  before  or  after  breach  of 
the  condition,  will  not  carry  with  it  a  right  to  enter  for  a  condition  broken.. 
Nicoll  f>,  N.  Y.  &  Erie  R.  Co.,  12  Barb.  (N.  Y.)  460;  s.  c,  12  N.  Y.  121; 
Underbill  v.  Saratoga,  etc.,  R.  Co.,  20  Barb.  (N.  Y.)  456;  Paul  «.  Conners,. 
ville,  etc.,  R.  Co.,  51  Ind.  527;  Hooper  •.  Cummings,  45  Me.  859;  Rice  v, 
Boston  A  Worcester  R.  Co.,  12  Allen  (Mass.),  141. 
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A.  mere  fulute  to  perform  such  a  condition  does  not  divest  the  title.  There 
must  be  an  entr^,  or  what  is  made  equivalent  thereto  by  statute,  by  the 
grantor  or  his  heirs,  for  a  breach  of  the  condition  to  forfeit  the  estate.  Nicoll 
V.  N.  T.  &  Erie  R.  Co.,  12  N.  Y.  121.  In  this  tase  the  grantor  of  premises 
to  a  railroad  company,  on  condition  that  it  should  construct  its  road  thereon 
within  a  limited  time,  afterwards  conveyed  the  same  to  a  third  person,  and 
there  was  subsequently  a  breach.  Beld,  that  the  latter  could  not  divest  the 
title  of  the  railroad  company. 

The  breach  of  a  condition  cannot  be  taken  advantage  of  by  an  heir,  if  he 
claims  by  deed.  In  Rice  o.  Boston  &  Worcester  R.  Co.,  12  Allen  (Mass.), 
141,  land  was  conveyed  to  the  company  upon  condition  that  it  should  main- 
tain and  keep  in  good  repair  a  passway  over  the  same,  and  also  certain 
fences.  The  grantor  afterwards  conveyed  to  his  son  a  tract  of  land,  includ- 
ing the  premises  in  question,  and  died  intestate  before  any  breach  of  condi- 
tion. Beld,  that  the  grantee,  although  the  son  and  heir  of  the  grantor,  could 
not  take  advantage  of  breach  of  the  condition. 

When  Formal  Entry  by  Grantor  for  Breach  of  Condition  Is  Unnecessary. — 
In  Taylor  v.  Cedar  Rapids,  etc.,  R  Co.,  26  Iowa,  871,  a  conveyance  of  a  right 
of  way  to  a  railroad  company  was  made  upon  the  condition  that  the  depot 
of  the  company  should  be  located  within  a  certain  distance  of  a  particular 
place.  Beld,  that  a  breach  thereof  ob  the  part  of  the  company  defeated  the 
estate  conveyed,  and  the  grantor  might  enforce  the  forfeiture  and  have  his 
damages  assessed  as  though  no  deed  had  ever  been  made ;  and  as  the  estate 
conveyed  was  less  than  a  freehold,  and  as  the  grantor  had  never  surrendered 
possession,  no  formal  act  of  entry  upon  the  land  on  his  part  was  necessary 
in  order  to  take  advantage  of  the  breach. 

Conditional  Conveyance  of  Right  of  Way. — What  is  a  Notice  to  a  Pur- 
chasing Company. — Plaintiff  grunted  to  a  railroad  company,  by  oral  agree- 
ment, a  right  of  way  through  his  land,  on  condition  that  the  company  would 
construct  and  maintain  a  '*  passway^'  for  cattle  and  teams  under  the  rail- 
road. This  passway  was  made  by  the  company,  and  has  been  used  by  the 
plaintiff  ever  since, — about  20  years.  No  valid  deed  of  the  right  of  way  was 
ever  made  by  the  plaintiff  to  the  railroad  company.  The  railroad  afterwards 
passed  into  the  possession  and  ownership  of  the  defendant  by  foreclosure 
sale.  In  an  action  to  restrain  defendant  from  destroying  the  passway,  hdd, 
that  its  occupancy  by  the  plaintiff  was  sufficient  to  charge  the  defendant,  a 
purchaser  under  judicial  sale,  with  notice  of  the  plaintiff's  rights  thereto 
arising  from  the  agreement,  and  the  .defendant  cannot  claim  and  occupy  the 
right  of  way  upon  any  other  conditions  than  those  fixed  by  that  agreement. 
Swan  e.  Burlington,  C.  R.  &  N.  Co.  (Iowa),  84  K  W.  Rep.  457. 


In  re  Petition  of  Minneapolis  and  St.  Louis  R.  Co.,  for  the 

Appointment  of  Commissioners,  etc., 

St.  Paul,  Minneapolis  and  Manitoba  R.  Co. 

(Advance  Oa$e^  Minnesota.    April  18,  1887.) 

It  appearing  that  the  Minneapolis  <fe  St.  Louis  R.  Co.  was  constituted  and 
organi2sed  as  a  corporation  under  the  original  charter  granted  to  the  Minne- 
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8ota  Western  R.  Co,  and  the  acts  amendatory  thereof,  and  that  its  corporate 
franchises  are  still  being  exercised,  it  is  held  not  to  be  material  in  the  con- 
demnation proceedings  set  forth  in  the  record  to  inquire  or  determine  whether 
an  alleged  consolidation  agreement,  made  in  persuance  of  Special  Laws  of 
1881,  c.  113,  between  such  corporation  and  certain  other  lines  of  railway 
leased  or  operated  by  it,  is  or  is  not  valid,  since,  in  dther  case,  the  petition 
and  proceedings  are  warranted  by  the  provisions  of  the  charter,  and  a  collat- 
eral inquiry  into  the  authority  of  particular  officers  or  directors  to  manage  its 
affairs  will  not  be  made. 

The  petition  in  this  matter  is  authorized  by  chapter  185,  Special  Laws 
1879,  which  empowers  the  Minneapolis  &  St.  Louis  K.  Co.  to  construct  all 
or  any  extensions,  branches,  and  spur  tracks  within  the  city  of  Minneapolis, 
which  may  be  necessary  to  connect  its  road  with  other  railroads,  and,  when 
necessary  for  such  purpose,  to  enter  upon  and  cross  the  road-beds  and  tracks 
of  other  railway  companies  upon  paying  just  compensation,  to  be  ascertained 
under  the  condemDation  proceedings  thereby  authorized.  JBddf  upon  the 
evidence  produced  before  the  district  court,  that  a  case  was  made  out  for  its 
consideration,  within  the  provisions  of  that  act,  and  authorizing  the  appoint- 
ment of  commissioners  as  petitioned  for. 

Under  the  provisions  of  section  4  of  the  same  act,  the  location  and  manner 
of  crossing  are  to  be  determined  upon  the  evidence  produced  and  showing 
made  before  the  trial  court  as  questions  of  fact ;  and  in  reviewing  the  decis- 
ion thereon,  this  court  will  only  inquire  whether  there  are  le^  errors  in 
the  proceedings,  or  any  abuse  of  discretion  on  the  part  of  the  trial  court. 

Appeal  from  district  court,  Hennepin  county. 

Proceedings  by  one  railroad  company  to  condemn  right  of  way 
for  a  crossing  over  the  tracks  of  another. 

«/.  D,  Springer^  E,  M.  Wilson^  J,  M,  Shaw^  and  John  B.  At- 
water  for  Minneapolis  &  St.  L.  K.  Co.,  respondent. 

Oeorge  B,  Young^  Cha/rles  E.  Fla/ndrau^  Benton  <&  BobertSj 
B.  B.  Galushaj  and  W.  K  Sndth  for  St.  Paul,  M.  &  M.  R.  Co., 
appellant. 

Vandebburgh,  J. — The  Minneapolis  &  St.  Louis  R.  Co.,  a  cor- 
poration created  and  existing  under  the  laws  of,  this  State,  had,  in 
the  year  1881,  constructed  and  then  owned,  and  was  operating  in  pur- 
suance of  its  charter,  a  line  of  railway  from  the  city  of  Minneap- 
olis to  the  southern  l)onndary  of  the  State,  with  its  terminus  facts. 
on  the  west  side  of  the  Mississippi  river,  in  the  city  of  Minneapolis. 
It  was  also  at  the  same  time  operating,  in  connection  and  continuous 
with  its  own  line,  the  Minnesota  &  Iowa  Southern  R.  and  the  Fort 
Dodoje  &  Fort  Ridgely  R.,  Iowa  corporations,  whose  stock  was 
nearly  all  owned  by  the  Minneapolis  &  St.  Louis  R.  Co.,  and  these 
roads  were,  to  all  intents  and  purposes,  used  and  controlled  as  a 
part  of  its  own  system,  though  naving  separate  corporate  organiza- 
tions. The  Minneapolis  &  I)uluth  K.,  extending  from  Minneapo- 
lis east  to  White  Bear,  and  connected  with  the  Minneapolis  &  St. 
Louis  by  a  bridge,  wjis  also  operated,  in  connection  with  its  own 
line,  by  the  Minneapolis  &  St.  Louis  R.  Co.,  under  a  lease. 
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In  1881  tiie  legislature  (8p.  Laws  1881,  c.  118)  amended  its  char- 
ter,  and  authorized  it  to  acquire,  '^  by  purchase  or  lease,  any  other 
railroads  in  or  out  of  the  State  whose  lines  connect  with  its  own, 
as  it  now  exists,  or  shall  be  extended  either  directly  or  by  means 
of  intervening  lines, "  and  also  authorized  it  to  merge  and  consoli- 
date its  stock,  franchises,  and  property  with  those  of  any  other  rail- 
road, in  the  construction  of  whose  lines  the  Minneapolis  &  8t. 
Louis  Co.  shall  have  aided,  or  which  may  be  held  under  lease  by  it. 
The  same  year  tlie  legislature  also  authorized  by  general  law  the 
•copsolidation  of  roads,  and  the  purchase  and  lease  thereof,  so  as  to 
<!onstitute  continuous  lines,  with  or  without  branches.  Gen.  Laws 
1881,  c.  94.  The  Minneapolis  &  St.  Louis  R.  Co.  entered  into  an 
agreement  of  consolidation  with  the  railroads  above  enumerated, 
in  pursuance  of  chapter  113,  Sp.  Laws  1881,  above  referred  to,  and 
sucn  consolidation  is  alleged  in  the  petition  herein. 

The  court,  upon  the  evidence  submitted,  finds,  generally,  that 
the  petitioner,  tne  Minneapolis  &  St.  Louis  R.  Co.,  is  a  corporation 
for  railway  purposes,  created  and  existing  under  the  laws  of  this 
State,  and  as  such  is  entitled  to  exercise  the  power  of  eminent  do 
main.  This  is  assigned  for  error,  and  the  constitutional  validity  of 
the  special  act  authorizing  the  consolidation  of  the  roads,  and  the 
•consequent  right  of  the  petitioner,  as  representing  the  new  corpora- 
tion, to  institute  these  condemnation  proceedings,  are  denied.  The 
answer,  as  originally  drawn,  did  not  deny  the  corporate  existence 
of  the  petitioner,  but  merelvput  in  issue  its  acquisition  of  the  fran- 
chises, rights,  and  properties  of  the  several  corporations  named, 
whether  by  means  of  the  alleged  consolidation  agreement  or  other- 
wise. And  the  evidence  on  this  branch  of  the  case  was  all  received 
under  the  issues  so  framed.  Subsequentlv,  on  the  coming  in  of  the 
report  of  the  referee  appointed  to  take  the  testimony,  the  answer 
was  allowed  to  be  amended,  by  substituting  a  denial  of  the  corpo- 
rate existence  of  the  petitioning  corporation. 

1.  The  abstract  question  oi  the  validity  of  the  consolidation 
agreement  we  do  not  deem  it  necessary  to  determine  in  this 
case.  It  involves  matters  of  grave  importance  to  the 
corporators  or  stockholders,  but  whicL  in  no  way,  ^J^SiT^^\ 
as  we  think,  affect  the  discharge  of  its  duties  to  the  qott"*^  "* 
public  by  the  St.  Louis  Co.,  or  the  nature  or  ex- 
tent of  its  business,  or  the  necessity  or  propriety  of  the  crossing 
petitioned  for.  It  is  not  questioned  that  the  proposed  crossing  and 
•connection  are  on  the  original  line  of  the  St.  Louis  Co.,  as  operated 
before  the  attempted  consolidation ;  and  the  provisions  of  its  char- 
ter are  ample  to  warrant  the  petition  and  proceedings  instituted 
herein.  If  the  consolidation  agreement  is  void  because  the  special 
act  in  question  is  unconstitutional,  then  the  St.  Louis  Co.,  whose 
existence  and  organization  under  its' original  charter,  and  the  acts 
amendatory  thereof,  cannot  be  questioned  here,  has  never  been 
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merged  or  ceased  to  exist,  and  may  be  deemed  to  be  the  corporation 
represented  in  these  proceedings.  Its  franchises  continue  to  be 
exercised,  and  this  court  cannot  institute  a  collateral  inquiry  as  to 
the  rights  of  stockholders,  or  whether  the  present  officers  and  man- 
agers have  been  regalarly  and  legally  elected  and  placed  in  control 
pi  its  affairs  or  not. 

The  case  is  fairly  before  us  on  j;he  merits.  The  control  or  extent 
of  the  business  of  the  petitioning  company  is  not  afEected  by  the 
question  of  the  consolidation.  This  was  already  fixed  by  its  relation 
to  the  other  corporations  whose  roads,  under  the  existing  statutes, 
it  operated  substantially  as  owner  or  lessee.  Gen.  Laws  1881,  c. 
31.  The  consolidation  related  rather  to  the  stock  and  organization^ 
than  to  any  change  in  the  nature  and  extent  of  the  corporate  busi- 
ness, or  the  exercise  of  the  corporate  franchises. 

We  apprehend  that,  if  this  petition  had  contained  no  reference 
to  the  alleged  consolidation,  it  would  have  been  no  adswer  that  an 
abortive  attempt  had  been  made  to  consolidate  the  other  corpora- 
tions named  with  the  St.  Louis  Co.  under  an  unconstitutional  statute. 
The  variance  is  not  material. 

2.  The  application  is  authorized  by  chapter  185,  Sp.  Laws 
1879.     Chapter  183  and  chapter  184  are  substantially  similar 
acts,  conferrine  Hkc  powers  upon  certain  other  rail- 
TORY      pRovi-  road  corporations  entering  the  city  of  Minneapolis. 
BioHs.  rpj^^  ^^^  referi'cd   to   authorizes  the  Minneapolis  & 

St.  Louis  Co.  to  locate,  construct,  maintain,  and  operata  any 
and  all  extensions  and  branches  that  may  be  necessary  to  con- 
nect its  road  with  any  and  all  railroads  now  built,  or  hereafter  to  be 
built,  to  or  into  the  city  of  Minneapolis,  and  to  build  and  operate 
extensions,  branches,  and  spur  tracks,  from  any  of  its  lines  to  any 
mills,  manufactories,  or  other  industries  requiring  railway  facilities 
in  said  city.  And  by  the  same  act  the  same  company  is  authorized, 
"whenever  or  wherever  it  may  be  or  become  necessary  to  the  carry- 
ing out  of  the  purposes  and  exercising  the  powers  granted  by  this 
act,  to  enter  upon  the  tracks  and  road-beds  of  any  other  railroad 
corporation,  for  the  purpose  of  eflEecting  a  crossing  upon,  over,'  or 
under  the  same,"  upon  paying  just  compensation  to  the  corpora- 
tion injured  thereby,  to  be  ascertained  as  therein  provided.  And 
"the  district  court  to  which  the  petition  shall  be  presented  shall, 
at  the  time  of  the  appointment  of  commissioners,  at  the  request  of 
either  party,  and  upon  such  showing  as  the  court  shall  deem  neces- 
sary and  proper,  prescribe  the  location  and  manner  in  which  such 
crossing  or  connection  shall  be  made,  so  as  to  effect  the  purpose  of 
the  petitioning  corporation,  and  at  the  same  time  do  the  least  injury 
to  the  corporation  whose  property  is  taken. 

It  is  obvious  that  these  special  acts  were  passed  by  the  legisla- 
ture in  aid  of  commerce,  and  in  the  public  interest,  in  order  to 
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facilitate  intercommunication  and  transfers  between  the  railroads, 
and  the  handling  of  freight  to  and  from  the  mills  and  manufac- 
tories in  the  city,  so  as  to  make  the  transfer  of  cars  and  the  tran- 
shipment of  freight  convenient,  cheap,  and  expeditious.  And 
there  can  be  no  doabt  of  the  power  of  the  legislature  to  authorize 
the  exercise  of  the  right  of  eminent  domain  to  condemn  rights  of 
way  for  such  purposes.  Clarke  v.  Blackmar,  47  N.  Y.  150.  And 
we  are  also  clearly  of  the  opinion  that  a  case  was  made  upon  the 
evidence  produced  before  the  district  court  for  its  consideration,, 
witliiu  the  provisions  of  the  act  in  question  allowing  condemnation 
proceeding. 

The  object  of  the  proceedings  is  to  effect  a  crossing  over  the  ap- 
pellant's road  by  the  petitioning  corporation,  so  as  to 
connect  with  the  Nortnern  Pacilc  R.,  whose  yard  and  ity  oJTSroSI 
tracks  lay  north  and  adjacent  to  the  tracks  of  the  Man-  "** 
itoba  Co.;  the  petitioner  also  having  a  right  of  way  and  a 
track  extending  to  the  proposed  place  of  crossing.  Both  railroad 
companies  have  extensive  lines,  and  transport  large  amounts  of 
freight.  The  petitioner  has  no  direct  connection,  giving  it  accesa 
to  saw-mills  in  the  city  situated  north  of  the  proposed  crossing  to 
which  the  tracks  of  the  Northern  Pacific  Co.  have  access,  and  from 
which  large  amounts  of  manufactured  lumber  are  shipped  to  dis-^ 
tant  markets.  On  the  other  hand,  the  Northern  Pacinc  K.  Co.  has 
no  direct  connection,  giving  it  access  on  the  west  side  of  the  river 
to  several  large  flour-mills,  which  require  a  larg^e  amount  of  wheat, 
and  which  are  reached  and  served  exclusively  by  the  tracks  of  the 
petitioner.  It  is  insisted  by  the  petitioner,  upon  the  evidence  ad- 
duced, that  the  public  interest  and  convenience  demand  that  the 
proposed  direct  connection  be  made  for  the  mutual  interchange  of 
traffic  between  the  companies.  The  transfer  are  made  at  present 
by  the  Manitoba  Co.  by  switching  cars  along  and  across  its 
own  line  for  a  fixed  compensation  or  charge  per  car. 

In  view  of  the  situation  of  these  lines  of  road,  and  the  evident 
purpose  of  the  legislature  in  passing  the  act  authoriz-  ^on 
ing  railway  connections  and  crossings  in  the  city  of 
Minneapolis,  we  are  very  clearly  of  the  opinion  that 
this  court  would  not  be  warranted  in  revei'sing  the  order  of  the 
court  below  directing  the  appointment  of  commissioners.  The 
legislature  has  the  power  to  snbject  railway  companies,  under  such 
circumstances,  to  tne  burdens  imposed  by  this  act.  They  hold 
their  charters  in  subordination  to  the  public  interest,  subject  both 
to  the  exercise  of  the  power  of  eminent  domain  and  the  police 
power  of  the  State.  And  where  the  facts  disclosed  are  such  ns  to 
warrant  a  crossing  under  the  statute,  the  right  to  cross  is  as  clear 
as  the  right  of  the  original  company  to  acquire  the  land  in  the 
first  instance.    Bailroad  v.  Railroad,  30  Ohio  St  611. 
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Tiie  evidence  sliowe  that  the  Northern  Pacific  E.  Co.  control 
and  have  the  right  to  operate  under  lease  a  line  of 
BY^EvjiyjSTs  road  from  Twentieth  avenne  south,  on  the  west  side 
FORCEPS©"*  of  the  river  in  Minneapolis,  to  St.  Paul,  including  ^ 
bridge,  which  road  connects  on  the  south  with  the 
tracks  of  the  St.  Louis  Co.  running  nortli  througli  the  city  to  the 
proposed  crossing.  The  Northern  Pacific  R.  Co.  can  make  no 
connection  on  the  west  side  of  the  river  with  such  line  to  St.  Paul 
save  over  the  St.  Louis  tracks,  its  only  other  connection  being  be- 
tween the  two  cities  of  St.  Paul  and  Minneapolis  on  the  east 
side  .of  the  river. 

It  is  argued  that  a  crossing  ought  not  to  be  condemned  at  tlie 
instance  of  the  St.  Louis  Co.  for  tlie  benefit  of  the  Northern  Pa- 
cific R.  Co.  On  the  part  of  the  petitioner,  the  evidence  tended 
to  show  that  the  purpose  of  the  petitioner,  in  seeking  to  condemn 
the  crossing,  was  to  secure  a  direct  connection  with  the  Northern 
Pacific  Co.  for  business  interchange  between  the  roads  coming  out 
from  their  respective  lines,  and  for  business  that  originates  at  in- 
dustries located  on  their  respective  tracks  inside  the  city  of  Min- 
neapolis. It  also  appears  that  the  connection  over  its  line  through 
the  city  by  the  Northern  Pacific  Co.  was  contemplated  by  the 
Petitioner,  and  was  one  of  the  purposes  for  which  the  crossing  is 
sought.  And  a  contract  granting  such  use  of  its  tracks  to  the 
Northern  Pacific  R.  Co.,  for  a  consideration  to  be  paid  to  the  pe- 
titioner, has  been  entered  into  between  the  parties,  and  was  ofiei*ed 
in  evidence  as  part  of  the  petitioner's  case.  It  was  properly  re- 
ceived and  considered  upon  the  question  of  the  extent  and  nature 
of  tlie  business,  for  the  transaction  of  which  the  proposed  railway 
connection  was  demanded.  In  re  Boston,  H.  T.  &  W.  R.  Co.,  79 
N.  Y.  67. 

It  is  to  be  presumed  that  such  connection  will  be  mutually  bene- 
ficial to  both  companies,  and  that  the  cars  of  each  will  be  trans- 
ferred ;  and  the  transportation  of  the  cars  of  the  Northern  Pacific 
Co.  on  the  track  of  the  petitioner,  whether  to  the  leased  line  ter- 
minating at  Twentieth  avenue  south  to  the  mills,  or  other  railroad 
lines,  would  be  fairly  within  the  scope  and  purposes  of  these  con- 
demnation  proceedings,  as  authorized  and  contemplated  by  the 
statute,  whether  such  transportation  must  be  aflfected  by  tlie  St. 
Louis  Co.,  or  whether  it  may  be  done  by  the  Northern  Pacific 
Co.,  by  virtue  of  a  lease  or  contract  entered  into  under  chapter  34, 
§  69,  Q-en.  St.,  or  otherwise  lawfully  authorized,  we  need  not  de- 
termine. The  evidence  is,  in  any  event,  sufficient  to  support  the 
determination  of  the  district  court. 

3.  We  come  next  to  inquire  whether  there  was  any  le^al  error 
or  abuse  of  discretion  on  the  part  of  that  court  in  prescribing  the 
location  and  manner  of  crossing.    Tiiis  matter  is  to  be  deter- 


EMINENT  DOMAIN — COLLATERAL  INQUIRY.      285 

mined  as  a  Question  of  fact,  upon  all  the  evidence  in  tlie  case. 
California  S.  JJ.  Co.-y.  Railroad  Co.,  67  Cal.  62.  As  in  looatiom  akd 
such  cases  the  premises  are  to  be  used  jointly,  the  statute  c&owiao. 
requires  the  interests  of  the  parties  to  be  harmonized,  so  as,  on  the 
one  liand,  to  secure,  and  not  defeat,  the  purposes  for  which  the 
crossing  is  sought,  and  at  the  same  time  do  the  least  injury  to  the 
corporation  whose  property  is  taken.  The  inquiry  upon  this 
branch  of  the  case  was  exhaustive  and  thorough  on  both  sides ; 
and,  upon  the  coming  in  of  tlie  referee's  report,  the  judges  pur- 
sued the  investigation  still  further,  and  both  parties  were  permit- 
ted to  introduce  evidence  at  great  length  before  them,  to  the  end 
that  the  case  might  be  fairly  presented  and  carefully  and  justly  de- 
termined. And  we  are  unable  to  say,  upon  a  careful  examination 
of  the  record,  that  there  is  not  sufficient  evidence  in  the  case  ta 
justify  the  order  as  finally  made  with  the  conditions  and  restric- 
tions annexed. 

The  order,  as  we  interpret  it,  permits  a  permanent  crossing  by 
the  petitioners  over  the  right  of  way  and  tracks  of  the  appellant 
near  the  place  petitioned  for,  upon  a  strip  of  land  15  leet  in 
width ;  the  location,  courae,  and  distances  being  carefully  pre- 
scribed by  the  court  on  its  own  judgment,  upon  the  evidence,  in 
order  to  secure  the  best  practical  results.  The  single-track  rail- 
way so  allowed  to  be  constructed  is  required  by  the  order  to  con- 
form to  the  grade  and  railway  of  appellant,  "  now  or  hereafter  to 
be  established."  This  provision  was,  we  presume,  inserted  in  view 
of  the  evidence  on  the  part  of  the  appellant  tending  to  show  the 
necessity  of  reducing  the  grade  three  or  four  feet  at  that  point. 
We  think  the  order  preserves  all  rights  necessary  to  the  enjoy- 
ment of  the  premises  by  appellant^  consistent  with  the  use  thereof 
for  a  crossing  by  the  petitioner.  The  form  of  the  order  is  not 
justlv  subject  to  criticism  in  this  respect.  It, also  secures  to 
the  Manitoba  Co.  the  preference  in  respect  to  the  right  of  way,  by 
providing  that  its  trains  should  have  priority  over  the  trains  of  the 
same  or  inferior  class  upon  the  transverae  line  at  the  place  of  junc- 
tion or  intersection.  It  also  requires  the  preservation  of  a  perma- 
nent connection  near  the  First-street  bridge,  between  the  tracks  of 
the  Northern  Pacific  Co.  and  the  most  northerly  track  of  the  ap- 
pellant, to  be  maintained  by  the  device  known  as  the  ^'slip* 
switch,'^  or  some  other  appropriate  instrumentality. 

The  court  did  not  deem  it  wise  or  necessary  to  prescribe  further 
regulations,  or  require  other  devices  to  be  employed  at  the  cross- 
ing. The  details  of  the  management  will  necessarily  be  worked 
out  in  the  natural  adjustment  of  the  business  relations  of  the  com- 
panies in  the  joint  use  of  the  premises,  and  in  the  moving  of  trains 
in  the  order  required  by  the  court,  securing  priority  to  the  appel- 
lant. The  plan  adopted,  and  conditions  and  restrictions  prescribed 
in  the  order,  are  evidently  the  result  of  the  best  judgment  of  the 
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trial  court,  after  consideration  of  the  evidence  of  the  witnesses,  in« 
eluding  that  of  the  experts,  and  after  examining  the  several  plans 
xind  scliemes  proposed  by  the  parties.  The  appellant's  plans  in- 
cluded an  elevated  crossing  by  a  bridge,  an  under-crossing  by 
ipeans  of  a  cut  or  tunnel,  and  a  crossing  at  grade ;  the  latter  at  a 
<lifferent  angle,  and  at  a  different  point,  from  that  proposed  by  the 
petitioner.  The  plan  for  an  elevated  crossing  was  not  insisted  on 
in  argument.  The  evidence  in  the  case  also  disclosed  serious  ob- 
jections to  an  underground  crossing,  and  tended  to  show  that  it 
would  require  a  cut  for  a  long  distance  on  either  side,  which 
would  greatly  interfere  with  the  handling  and  transfer  of  cars  and 
the  use  of  the  yard  north  of  the  crossing,  and  would  require  to  be 
very  deep,  particularly  after  the  proposed  lowering  of  the  tracks 
of  the  appellant.  And  we  notice  that  the  engineers  of  appellant 
thought  so  little  of  this  scheme  that  it  was  not  considered  by  them, 
or  included  in  the  plans  for  a  proposed  crossing  devised  by  them 
after  much  consultation,  until  after  the  commencement  of  the  trial ; 
and  some  of  them  did  not  hesitate  to  say  that  the  scheme  for  an 
elevated  crossing  was  the  best  of  the  two.  It  must  be  assumed 
that  any  crossing  will  be  moi'e  or  less  injurious  to  the  appellant ; 
hence  the  commission  to  ascertain  the  damages. 

As  respects  the  apprehended  danger  resulting  from  a  ^ade  cross- 
ing, we  see  no  reason  why  the  existing  arrangements  ot  the  Mani- 
toba Co.  for  the  safety  of  trains  at  this  point  may  not  continue  to 
be  successfully  maintained.  Under  tliese  regulations,  all  east- 
bound  trains  are  required  to  come  to  a  full  stop  west  of  the  First- 
street  bridge,  and  all  west-bound  trains  are  suoject  to  be  stopped 
in  a  like  manner  upon  signal ;  and  such  trains  are  the  more  readilv 
stopped  on  account  of  the  up-grade ;  and  the  movements  of  afl 
trains  near  this  point  are  governed  by  signals  of  warning,  where 
the  tracks  are  preoccupied.  These  signals  are  readily  and  success- 
fully operated  by  an  employee  in  charge  thereof ;  and  we  are  un 
able  to  see  why  they  may  not  continue  to  be  employed  at  the  same 
place.  And  at  this  point  all  trains  are  subject  to  police  regula- 
tions as  to  the  rate  of  speed,  and  must,  it  is  presumed,  necessarily 
move  slowly.  Besides,  the  crossing  can  only  be  occupied  by  the 
petitioner  in  subordination  to  the  rights  of  the  Manitoba  Co.,  as 
prescribed  in  the  order  of  the  court ;  and  it  will  necessarilv  be 
compelled  to  make  regulations  in  conformity  therewith.  These 
signals  are  now  in  use  to  warn  approaching  trains  while  transfers 
are  made  from  the  Northern  Pacmc  and  Omaha  Co.'s  tracks  in  the 
same  locality,  to  the  tracks  of  different  roads,  including  the  St. 
Louis ;  and  no  reasons  appear  why  they  may  not  be  equally  avail- 
able in  the  case  of  transiers  over  the  proposed  crossing. 

We  discover  no  errors  in  the  record  which  would  warrant  this 
court  in  reversing  the  order  of  the  district  court. 

Order  aflSrmed. 
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Crossing  Premises  of  Another  Company  when  Necessity  is  Shown. — See 
Pittsburgh  JunctioQ  II.  Co.'d  App.  and  note,  28  Am.  &  Eng.  R.  R.  Cas. 
270,  and  Chicago,  etc.,  R.  Co.  v.  Joliet,  etc.,  R.  Co.  and  note,  14  Am.  & 
Eng.  R.  R.  Cas.  76,  in  the  latter  of  wMch  may  be  found  a  full  review  of  the 
4iuthoritie8  upon  the  subject. 


Illinois  Central  B.  Go. 

V. 

Ohioago,  Bublington  and  Nobthebn  R.  Co. 

(Advance  Oase^  lUinais,    September  26,  1887.) 

Under  the  Illinois  statutes  relating  to  the  crossing,  intersection,  and  junc- 
tion of  different  lines  of  railways  and  the  eminent  domain  law  in  general, 
one  railway  has  no  authority  to  appropriate  a  portion  of  the  right  oi  way  of 
another  company  for  the  purpose  of  constructing  a  parallel  line. 

A  federal  question,  such  as  entitles  the  removal  of  the  cause  to  the  United 
States  courts,  is  not  raised  by  the  allegation  by  the  defendant  in  proceedings 
by  another  railway  company  to  condemn  a  portion  of  its  right  of  way,  that 
the  whole  of  such  right  of  way  is  necessary  in  order  to  enable  it  to  discharge 
certain  conditions  imposed  upon  it  under  an  act  of  Congress  granting  the 
right  of  way. 

Appeal  from  circuit  court,  Jo  Daviess  county ;  William  Brown, 
Judge. 

H.  H.  McCleUan  and  Johm»  N.  Jewett  {B.  F,  Ayer^  of  counsel) 
for  appellant. 

Charles  M.  Oahom^  M.  D.  Hathcmay^  and  Scmtud  A.  Lynde 
for  appellee. 

MuLKET,  J. — By  the  present  proceeding,  the  Chicago,  Burling- 
ton <&  ITorthem  K.  Co.  seeks  to  condemn  for  railroad  purposes 
•certain  real  estate  in  Jo  Daviess  county,  belonging  to  the  Illinois 
Central  B.  Co.,  the  appellant  herein.  Tliat  part  of  the  land 
sought  to  be  taken  which  gives  rise  to  the  most  serious  question 
involved  in  the  present  controversy  consists  of  three  facw. 

iBtrips  of  unequal  width  running  longitudinally  with  and  consti- 
tuting a  part  of  so  much  of  appellant's  right  of  way  as  lies  between 
the  rocky  bluffs  and  the  eastern  bank  of  the  Mississippi  river  be- 
tween Portage  Curve  and  East  Dubuque.  Appellant  derives  title 
to  part  of  tliis  land  through  the  act  of  Congress  of  the  20th 
•of  September,  1850,  popularlv  known  as  the  Illmois  Central  Rail- 
road Grant."  The  part  of  the  right  of  way  thus  acquired  is  200 
feet  wide.  The  remainder  of  it,  having  been  acquired  in  pui-su- 
ance  of  the  statute,  is  consequently  but  100  feet  wide.     The  track 
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of  appellant  is  laid  in  the  centre  of  its  right  of  way,  and  the  part 
of  it  proposed  to  be  taken  by  appellee  is  all  that  part  of  the  west* 
erlj  half  which  lies  ei^ht  feet  or  more  west  of  the  centre  line  of 
the  track.  This  wonld  leave  bat  about  two  feet  between  passen- 
ger-cars passing  each  other  on  the  two  roads.  As  the  grant  from 
tlie  government  to  the  State  just  referred  to,  and  through  which 
appellant  derives  title  to  a  part  of  the  rie^ht  of  way  proposed  to  be 
taken,  was  made  upon  the  express  condition  that  the  appellant's 
road  and  branches  "  should  be  and  remain  a  public  highway  for 
the  use  of  the  United  States,  free  from  toll  or  other  charge  upoii 
the  transportatlQU  of  any  property  or  troops  of  the  United  States," 
and  that  the  United  States  mail  should  at  all  times  be  transported 
thereon  under  the  direction  of  the  post-office  department;  and  as 
appellant's  defence  to  the  proceeding  is  partly  based  upon  the 
hypothesis  that  the  whole  of  its  right  of  way  is  indispensable  to 
the  discharge  of  the  duties  which  it  owes  to  the  government  under 
said  grant, — it  is  contended  that  the  present  suit  necessarily  in- 
volves a  federal  question,  which  the  appellant  has  the  right  to  have 
passed  upon  and  determined  by  the  federal  courts. 

Acting  upon  this  view  of  the  law,  the  appellant  applied  to  the 
court  below  for  a  transfer  of  the  cause  to  the  circuit  court  of 
the  United  States.  This  application  having  been  denied,  the  ap- 
pellant then  filed  therein  a  written  motion  to  dismiss  the  petition 
as  to  each  of  the  parcels  of  laud  in  question,  setting  forth  the 
grounds  of  the  motion  in  numerical  order,  the  fourth  of  which 
we  think  sufficiently  covers  the  question  thereby  sought  to  be 
raised,  and  is  as  follows :  ^^  (4^  Because  the  plain  tin  has  located  its 
railroad  longitudinally  for  a  long  distance,  to  wit,  the  distance  of 
ten  miles  and  upwards,  within  defendant's  right  of  way,  and  the 
several  parcels  of  land  described  in  plaintiff's  petition  form  part  of 
said  right  of  way,  and  are  alreadv  devoted  to  public  use  by  re- 
spondent, and  are  necessary  to  such  use,  and  there  is  no  necessity 
that  plaintiff's  said  railroad  should  be  located  within  said  right  of 
way.''.  This  motion,  having  also  been  overniled,  was  renewed 
after  the  evidence  was  all  in,  and  was  again  overruled.  The  jury 
to  whom  the  cause  was  submitted,  after  having  been  formally 
charged  in  respect  to  the  law,  returned  into  court  a  verdict  fixing 
appellant's  compensation  and  damages  at  $40,000,  upon  which  the 
court  rendered  final  judgment,  and  the  defendant  appealed.  Nu- 
merous questions  are  presented  by  the  record,  which  have  been 
ably  and  exhaustively  discussed  by  counsel  on  both  sides;  yet,  in 
the  view  we  have  taken  of  the  case,  it  is  not  deemed  necessary  nor 
indeed  proper  to  consider  but  two  of  them :  (1)  Did  the  court  be- 
low err  in  refusing  to  transfer  the  cause  to  the  United  States  cir- 
cuit court  ?  (2)  Did  the  court  err  in  refusing  to  dismiss  appellee's 
petition  ? 

Being  of  opinion  that  the  second  question  must  be  answered  in 
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the  affirmative,  which  will  necessarily  lead  to  a  reversal  of  the 
jadgment,  it  will  subserve  no  good  purpose  to  enter 
upon  a  discussion  of  the  other.  Suffice  it,  therefore,  to  Sok'not  raSS 
say  that,  upon  the  authorities  cited  in  the  briefs  and 
for  the  reasons  assigned  by  appellee's  counsel,  we  are  of  opinion 
the  court  ruled  properly  in  denyins:  the  application  to  transfer  the 
cause  to  the  United  States  court,  in  considering  the  propriety  of 
the  ruling  of  the  court  in  refusing  to  dismiss  the  petition  either 
before  or  after  the  evidence  was  in,  we  do  not  deem  it  necessary 
to  enter^nto  an  inquiry  as  to  the  legal  status  of  appellee  for  the 
purpose  of  determining  whether  it  is  such  a  body  as  might,  under 
the  constitution  and  laws  of  the  State,  condemn  property  for  the 
construction  and  maintenance  of  its  projected  road.  For  the  pur- 
poses of  the  conclusion  i-eached  it  may  be  conceded  that  it  is. 

The  only  question  we  shall   consider  is  whether  the  property 
sought  to  be  condemned  is  subject  to  be  taken  by  appellee  for  the 
purposes  specified  in  the  petition.      That  the  le&cisla- 
ture  of  the  otate  might,  subject  to  the  conditions  ini-  property     » 
posed  by  the  constitution,  take  the'  property  for  the  takkhforpur- 

*  •'.  ^.  'i  if-AJ  POSE    KPECIFIXD 

purposes  m  question,  we  have  no  doubt.  And  we  -statttort 
think  it  equally  clear  that  the  legislature  might,  by  a  "^^*^"** 
general  law  manifesting  such  intention,  authorize  one  raih'oad  com- 
pany to  condemn  a  part  of  the  right  of  way  of  another  to  the  ex- 
tent and  for  the  uses  proposed  in  this  case ;  but  without  such  leg- 
islative authority  or  enabling  act  it  is  manifest  the  taking  of  it 
would  be  unauthorized.  This  is  conceded.  Such  being  the  case, 
the  question  resolves  itself  into  this :  Is  there  any  existing  legisla- 
tive authority  for  taking  property,  circumstanced  as  this  is,  for  the 
purposes  and  in  the  manner  proposed  ?  If  such  authority  exists^ 
it  is  to  be  found  only  in  Bev.  St.  c.  114,  §§  17,  19.  Said  sections, 
so  far  as  they  have  any  special  bearing  upon  the  present  inquiry^ 
are  as  follows : 

"  Sec  17.  If  any  such  corporation  shall  be  unable  to  agree  with 
the  owner  for  the  purchase  of  any  real  estate  required  for  the  pur- 
poses of  its  incorporation,  or  the  transportation  of  its  business,  or 
for  its  depots,  station  buildings,  machine  and  repair  shops,  or  for 
right  of  way  or  any  other  lawful  purpose  connected  with  or  neces- 
sary to  the  building,  operating,  or  running  of  said  road,  such  cor- 
E oration  may  acquire  such  title  in  the  manner  that  may  be  now  or 
oreafter  provided  for  by  any  law  of  eminent  domain^' 
"  Sec.  19.  Every  corporation  formed  under  this  act  shall,  in  ad- 
dition to  the  powers  hereinbefore  conferred,  have  power:  First. 
To  cause  such  examination  and  survey  for  its  proposed  railway  to 
he  made  as  may  be  necessary  to  the  selection  of  tne  most  advanta- 
geous route ;  and  for  sqch  purpose  may  enter  upon  the  lands  or 
waters  of  any  person  or  corporation,  but  subject  to  responsibility 

for  all  damages  which  shall  be  occasioned  thereby.  .  •  .  Fourth. 
80  Am.  <&;  Eng.  R.  Cas.— 19 
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To  lay  out  its  road,  not  exceeding  one  hundred  feet  in  width,  and 
to  construct  the  same,  and,  for  tlie  purpose  of  cuttings  and  em- 
bankments, to  take  as  much  more  land  as  may  be  necessary  for  the 
proper  construction  and  security  of  the  railway.  .  .  .  Fifth.  To 
construct  its  railway  across,  alon<^,  or  upon  any  stream  of  water, 
water-course,  street,  highway,  plank-road,  turnpike,  or  canal,  which 
the  route  of  sucli  railway  shall  intersect  or  touch.  .  .  .  Sixth.  To 
cross,  intersect,  join,  and  unite  its  railways  with  any  other  railway 
before  constructed,  at  any  point  in  its  route,  and  upon  the  grounds 
of  such  other  railway  company,  with  the  necessary  turnouts,  sidings, 
and  switches,  and  other  conveniences,  in  furtherance  of  the  objects 
of  its  connections  ;*and  every  corporation  whose  railway  is  or  shall 
be  hereafter  intersected  by  any  new  railway  shall  unite  with  the 
corporation  owning  such  new  railway  in  forming  such  intersections 
arid  connections,  and  grant  the  facilities  aforesaid  ;  and  if  the  two 
corporations  cannot  agree  upon  the  amount  of  compensation  to  be 
made  therefor,  or  the  points  and  manner  of  such  crossings  or  con- 
nections, the  same  shall  be  ascertained  in  manner  prescribed  by 
law."" 

The  principle  is  well  recognized  that  a  statute  should  be  con- 
strued in  such  a  manner  that  all  its  parts  will  not  only  be  consistent 
with  each  other,  but  that  every  provision  thereof  shall  be  given  its 
proper  effect,  so  that  nothing  in  the  act  will  appear  to 
coSwTB.u^'T^  be  superfluous  or  redundant.  Should  we,  in  violation 
of  this  important  principle  of  construction,  attempt  to 
construe  or  give  effect  to  section  17,  above  cited,  without  regard  to 
the  provisions  of  the  nineteenth  section,  we  might,  by  adnering 
strictly  to  the  letter  and  closing  our  eyes  to  the  consequences  that 
would  result  from  such  a  construction,  reach  the  conclusion  that 
that  section  is  a  general  grant  of  power  to  any  railroad  company 
organized  under  the  general  law  to  take,  under  the  eminent  domain 
act,  any  real  estate  whatever  for  the  purposes  specified  in  the 
section,  without  regard  to  who  owns  it  or  to  what  uses  it  is  applied. 

It  will  be  observed  that  the  onl}'  express  qualifications  or  limit- 
ations upon  the  company's  right  to  thus  take  is  its  inability  to 
agree  with  the  owner  for  the  purchase  of  the  property,  and  that 
the  property  itself  is  required  or  necessary  for  some  of  the  objects 
or  purposes  set  forth  in  the  section.  Nevertheless  the  construction 
here  suggested,  although  within  the  literal  terms  of  the  act,  is,  as 
every  one  will  admit,  wholly  inadmissible,  even  without  reference 
to  the  provisions  of  the  nineteenth  section.  To  give  it  effect  ac- 
cording to  its  literal  terms,  the  entire  right  of  way  of  every  rail- 
road in  the  State  would  be  subject  to  be  taken  by  condemnation, 
like  any  other  real  estate.  That  the  legislature  could  have  intend- 
ed this,  or  the  disastrous  consequences  that  would  necessarily  result 
from  it,  is  simply  absurd,  and  consequently  such  a  construction  is 
wholly  inadmissible.     It  is  evident  that,  if  the  legislature  had  in- 
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tended  this  grant  of  power  to  take  real  estate  for  i*ailroad  purposes 
should  extend  to  the  riglit  of  way  of  existing  railway  companies, 
there  would  have  been  no  occasion  whatever  for  adopting  the  spec- 
ial provisions  contained  in  the  nineteenth  section  in  respect  to  the 
crossing  and  uniting  with  other  railways;  and  it  will  hardly  do  to 
say  that,  although  tne  power  to  take  the  right  of  way  for  the  pur- 
pose of  a  crossing,  etc.,  is  not  given  by  the  seventeenth  section,  yet 
that  it  is  given  for  the  purpose  of  a  main  track,  or  for  some  other 
specific  purpose  about  whicli  not  a  word  is  said  in  either  section. 
Viewing  the  seventeenth  section  in  the  light  of  the  provisions  of 
,  the  nineteenth,  and  applying  the  general  principle  of  construction 
adverted  to  at  the  outset,  we  are  clearly  of  opinion  that  the  general 
grant  of  power  therein  given  to  take  real  estate  for  railroad  pur- 
poses was  not  intended  to  extend  to  property  already  applied  to  a 
public  use.  This  being  so,  it  became  necessary,  as  wq  have  already 
seen,  to  provide  for  the  exceptional  cases  relating  to  crossings,  and 
the  uniting  with  other  roaas.  If  there  were  other  exceptional 
cases  in  the  legislative  mind  when  providing  for  crossings,  etc.,  it 
surely  was  a  very  opportune  time  to  name  them  in  that  connection. 
Having  failed  to  do  so,  we  are  warranted  in  concluding,  as  we  do, 
that  the  special  cases  provided  for  were  all  which,  in  the  judgment 
of  the  legislature,  public  interest  or  convenience  demanded.  Learn- 
ed counsel  for  appellee,  apparently  conscious  of  the  doubtfulness 
and  insecurity  of  tneir  position,  so  far  as  it  is  rested  on  the  seven- 
teenth section,  seek  to  intrench  themselves  behind  the  sixth  clause 
or  division  of  the  nineteenth  section,  which,  as  we  have  seen, 
authorizes  any  corporation  organized  under  the  act  "  to  cross,  inter- 
sect, join,  and  unite  with  any  other  railroad  before  constructed,  and 
at  any  point  on  its  route,  upon  the  ground  of  such  other  railroad." 
Counsel  say:  "We  think  that  the  court  will  give  a 
meaning  to  all  the  words  ;  and  we  submit  that  the  word  wordb  "joiw»' 
*  join'  was  used  advisedly  in  this  statute  to  authorize 
and  require  railroad  companies  to  join  in  the  use  of 
such  property  as  might  become  necessary  to  accomplish 
the  purposes  of  both  railroads ;  and  it  will  be  observed  that  by  the 
latter  clause  of  tlie  paragraph  the  power  is  given  to  determine  the 
amount  of  compensation  under  the  law  of  eminent  domain,  if  they 
eannot  agree,  so  that  all  the  powers,  viz.,  to  cross,  intersect,  join, 
and  unite  with  such  other  road,  were  intended  to  be  compulsory, 
and,  as  we  think,  were  intended  to  cover  every  contingency  which 
might  arise."  As  we  are  clearly  of  opinion  the  construction  here 
contended  for  is  not  the  true  one,  we  have  given  connsel  the  full 
benefit  of  whatever  there  is  in  it  by  setting  out  in  their  own  words 
all  they  have  said  about  it.  The  terms  **join"  and  "unite,"  as 
used  above, were  clearly  intended  to  authorize  merely  the  bringing 
together  and  the  forming  of  a  physical  union  or  connection  be 
tween  the  tracks  of  the  proposed  road  and  those  of  the  one  already 
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built.  The  transitive  verbs  "join"  and  "unite"  are  used  con- 
junctively, and  have  for  their  common  object  the  word  "  railways," 
which  word  they  govern  in  the  objective  case.  Nothing  is  said 
about  joining  in  the  use  of  any  property,  or  about  co-operating  to- 
gether  for  any  purpose ;  nor  is  any  expression  used  irora  which 
such  an  idea  can  be  inferred  without  d6ing  violence  to  the  language 
used.  The  grammatical  sense  and  the  popular  sense  of  the 
language  used  entirely  coincide.  Nothing  ambiguous  or  doubtful 
is  perceived  dn  it.  But,  conceding  the  construction  counsel  have 
placed  upon  it  to  be  the  correct  one,  it  is  not  perceived  how  that 
would  strengthen  appellee's  position,  for  the  object  of  the  condemn- 
ation proceeding  is  not  to  compel  the  appellant  to  "join"  in  the 
use  of  any  property.  On  the  contrary,  it  is  to  take  from  appellant 
and  deprive  it  absolutely  of  all  right  whatever  in  about  one  naif  of 
its  right  of  way  for  a  distance  of  11  miles  or  thereabouts.  There 
is,  in  our  opinion,  no  warrant  or  authority  in  the  laws  of  this  State 
for  such  an  act.  As  the  question  turns  upon  the  construction  of 
our  own  statute,  it  would  therefore  be  an  unprofitable  consumption 
of  time  to  follow  counsel  in  their  elaborate  discussion  of  the  case& 
relating  to  this  subject,  founded  upon .  constitutions  and  statutes 
different  from  our  own,  and  we  must  therefore  decline  to  do  so. 

With  respect  to  the  claim  that  the  case  is  one  of  peculiar  hard- 
ship, demanding  a  departure  from  the  general  rule  on  the  subject, 
we  submit  that,  conceding  the  hardship  to  exist,  about 
Courts  will  wliich  it  is  Unnecessary  to  express  any  opinion,  it  is  no 
MMKDT  WHBBE  ])'dYt  01  tlic  Quty  of  courts  to  provide  a  remedy  in  any 
HAs^KJLOTiD.  case,  much  less  in  one  where  the  legislature  has  pur- 
posely, as  it  would  seem  here,  declined  to  provide  one. 
We  say  purposeh  declined,  because  it  would  be  unreasonable  to 
suppose  that  the  legislature  did  not  consider  the  question  whether, 
under  special  circumstances,  it  might  not  sometimes  become  neces 
sary  for  one  railroad  company  to  take  longitudinally  the  whole  or 
a  part  of  the  right  of  way  of  another  company  to  be  used  for  it& 
main  tracks,  and  the  fact  "that  no  provision  was  made  for  a  case  of 
that  kind  affords  the  strnogest  evidence  that  the  non-action  of  the 
legislature  was  intentional.  If  the  legislature  had  intended  to  con- 
fer the  power  claimed  by  appellee,  how  easy  and  natural  it  would 
have  been  to  do  so  by  inserting  a  provision  for  that  purpose  in  the 
fifth  clause  of  section  19;  but  nothing  of  the  kind  was  done. 
There,  as  it  has  been  seen,  power  is  given  to  the  condemning  com- 
pany "to  conduct  its  railway  across,  along,  or  upon  any  stream  of 
water,  water-coni-se,  street,  highway,  plank-road,  turnpike,  or  canal," 
etc.  Now  if,  after  the  word  "  canal,"  it  had  been  added,  "  or  along 
and  upon  the  right  of  way  of  any  other  railway  company,  provided 
the  part  proposed  to  be  taken  is  not  necessary  for  the  successful 
operation  of  the  railway  of  such  other  company,"  it  would  have 
made  the  law  as  appellee  now  claims  it  to  be;  but  the  legislature 
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declined  to  add  these  words,  or  any  others  of  similar  import,  and 
we  must  constrae  the  act  as  it  is  written.  The  enumeration  of  the 
powera  granted  by  the  iifth  and  sixth  clauses  of  the  nineteenth 
section,  according  to  a  familiar  ruleo  f  construction,  is  by  implica- 
tion a  denial  of  all  other  like  powers.  Exp^esaio  imiic8y  exclusio 
(dterma.  But  in  addition  to  this  authoritative  rule  of  construction 
and  what  has  already  been  said  on  the  subject,  we  think  the  sixth 
clause  of  the  nineteenth  section  bears  upon  its  face  indubitable  evi- 
dence of  the  correctness  of  the  construction  we  have  placed  upon 
the  act.  First,  it  will  be  observed  that  the  crossing,  intersectmff, 
joining,  and  uniting  therein  authorized  are  limited  to  a  "  point"' 
on  the  route  of  the  proposed  road.  The  expression  used  would 
deem  to  be  al toother  inappropriate  to  tlie  takiiig  of  a  strip  of  land 
^xtendinff  longitudinally  a  distance  of  10  or  11  miles. 

The  phrase  "  at  any  point  in  its  route,"  used  by  the  legislature 
in  connection  with  the  words  "cross,  intersect,  join,  and  unite,"  is 
not  only  expressive  of  the  thouglit  that  was  in  the  legislative  mind, 
but  also  of  the  effect  which  would  necessarily  result  from  either  of 
the  acts  authorized  to  be  done;  for  to  cross  or  intei-sect,  or  join 
and  unite,  to  another  road,  necessarily  marks  the  "  point"  of  such 
Kjrossins^,  intersection,  or  uniting  of  tlie  two  roads.  Koads  when 
thus  joined  and  united  may  merge  into  a  single  road,  or  the  two 
companies  may  arrange  for  a  joint  use  of  the  same  track ;  but  in 
the  nature  of  things  tliere  can  be  no  extension  of  the  point  of  inter- 
section or  union,  and  we  emphasize  the  fact  that  the  power  to  take 
the  right  of  way,  or  of  any  part  of  the  right  of  way,  of  another 
company  is  expressly  limited  to  the  purposes  of  crossing,  intersect- 
ing, and  uniting,  or,  more  shortly,  to  the  "  connections"  of  the  two 
roads.  This  latter  expression  is  more  comprehensive  than  either 
of  the  other  terms.  Indeed,  it  embraces  all  three  of  the  cases  in- 
dicated by  the  terms  "  cross,"  "  intersect,"  and  "  join  and  unite."  That 
the  term  "  connections"  is  used  in  this  sense  will  be  hardly  ques- 
tioned, and  the  fact  that  it  is  thus  used  affords  additional  evidence 
of  the  correctness  of  the  construction  we  have  given  to  the  statute. 
Tlius,  it  will  be  observed  the  condemning  company  is  authorized* 
to  cross,  intersect,  etc.,  "upon  the  grounds  of  such  other  railway 
company,  with  the  necessary  turnouts,  sidings,  .  .  .  and  other 
conveniences,  in  furtherance  of  the  objects  of  its  connections." 
Farther  on  it  is  made  the  duty  of  the  old  company  whose  road  is 
ts  be  crossed,  intersected,  etc.,  to  unite  with  the  new  company  "in 
forming  such  intersections  and  connections."  It  is  then  added  that 
if  the  companies  cannot  agree  upon  the  amount  of  conipensation  to 
be  made  for  the  property,  "  or  the  points  and  manner  of  crossing 
or  such  connections,  the  same  shall  be  ascertained  in  manner  pre- 
ficribed  by  law."  AH  these  provisions  and  expressions  considered, 
the  conclusion  would  seem  to  be  irresistible  that  the  petitioning 
<5ompany  has  no  power  under  the  provisions  of  the  nineteenth  sec- 
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tioQ  to  take  any  part  of  the  right  of  way  of  another  company,  ex- 
cept for  the  purpose  of  some  connection  resulting  from  u  crossing^ 
or  intersection,  or  the  uniting  and  joining  of  the  two  roads  at  som& 
point  on  the  line  of  the  new  road  selected  by  the  petitioning  cotiA- 
pany/ 

The  judgment  of  the  court  below  will  be  reversed,  and  the  cause 
remanded,  with  directions  to  that  court  to  dismiss  the  petition. 

Cbaig  and  Shope,  JJ.,  dissent. 

Taking  Property  and  Franchises  of  Another  Company.— This  subject  is. 
discussed  upon  the  various  states  of  facts  in  the  following  cases  and  notes 
thereto:  Northern  Pac.  R.  Co.  «.  St.  Paul,  M.  &  M.  R.  Co.,  1  Am.  &,  £ng.  R. 
R  Cas.  12;  Omnibus  R.  Co.  «.  Baldwin,  1  lb.  816;  I^ake  Shore,  etc.,  R.  Co. 
o.  Chicago,  etc.,  R.  Co.,  2  lb.  440;  In  rs  Kings  Co.  Elevated  R.  Co.  2  lb.  487; 
Lake  Shore,  etc.,  R.  Co.  «.  Chicago,  etc.,  R  Co.,  2  lb.  454;  St.  Louis,  etc., 
R  Co.  «.  S.  &  N.  W.  R  Co.,  2  lb.  487;  Penna.  R  Co. 's  Appeal,  3  lb.  507; 
Kinsman  St.  R.  Co.  «.  Broadway,  etc.,  R  Co.,  5  lb.  827;  Lake  Shore,  etc., 
R.  Co.  f>.  New  York,  etc.,  R.  Co.  6  lb.  607;  Greenwood  t>.  Union  Freight  R. 
Co.,  9  lb.  526;  A.  &  F.  R  Co.  v.  A.  &  W.  R  Co.,  10  lb.  28;  In  re  New 
York,  Lake  Erie  &  Western  R  Co.  10  lb.  118;  Peoria,  etc.,  R  Co.  tj.  Peoria,. 
jBtc.,  R  Co.,  10  lb.  129;  B.  &  O.  R  Co.  «.  P.  W.  &  K.  R  Co.  10  lb.  444; 
Chicago,  etc.,  R.  Co.  €.  Joliet,  etc.,  R  Co.,  14  lb.  62;  Denver,  etc.,  R.  Co.  ©. 
Denver,  etc.,  R  Co.,  14  lb.  88;  Lehigh  Valley  R  Co.  t>.  Dover,  etc.,  R  Co.  14 
lb.  87;  Fitch  burg  R  Co.  v.  New  Haven  &  N.  R  Co.  14  lb.  95;  State  «. 
Drummond,  17  lb.  149;  East  St.  L.  Conn.  R  Co.  v.  East  St.  Louis  Union  R. 
Co.  17  lb.  168;  Phila.,  etc.,  R  Co.^s  Appeal,  20  lb.  1 ;  St.  Louis,  etc.,  R.  Co.  «. 
Peach  Orchard,  etc.,  R.  Co.  20  lb.  251;  California  So.  R.  Co.  t?.  Southern  Pac^ 
R.  Co.  20  lb.  809;  Louisville,  etc.,  R  Co.  «.  Quinn,  22  lb.  Ill:  Johnson  «. 
Freeport  &  M.  R.  Co.,  24  lb.  266;  Sioux  City,  etc.,  R.  Co.  v.  Chicago,  etc., 
R  Co.,  25  lb.  150. 

Condemnation  of  Right  of  Way  for  Parailei  Line.— See  Denver  &  Rioi 
Grande  R  Co.  o.  Denver  &  South  Park  R  Co.,  14  Am.  <&  Eng.  R  R.  Cas.  88. 


In  re  Proceedings  by  the  St.  Paul  and  Northern  Paoifio  R- 
Co.  to  acquire  for  its  Uses  a  certain  Railroad  Crossing. 

{Advance  Oase^  Minnesota,    June  28,  1887.) 

Under  Gen.  St.  1878,  c.  84,  §  47  (as  amended  by  Gen.  Laws  1879,  c.  85,  §  8)» 
.a  railway  company  has  no  absolute  right,  at  its  own  mere  election,  to  a 
crossing  over  the  railroad  of  another  company.  The  court  to  whom  the  appli- 
cation for  the  appointnient  of  commissioners  is  made  is  first  to  determine 
whether  the  crossing  sought  is  necessary  and  required  by  public  interests. 

The  provisions  of  section  17,  in  that  regard,  are  applicable  to  proceedings 
under  section^47. 

Appeal  from  district  court,  Ramsey  county. 
D.  A,  Secomhe  for  St.  Paul  &  N.  r,  R.  Co.,  petitioner. 
R*  B.  OoLuaha  and  C.  E,  FUmdreau  {Oeorge  B.  Yowag^  of  coun- 
sel) for  St.  Paul  &  N.  P.  R.  Co.,  respondent. 
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MrroHBLL,  J. — This  appeal  was  taken  from  an  order  denying  an 
application  of  the  St.  Paul  &  Northern  Pacific  R.  Co.,  pursuant 
to  Gen.  St,  1878,  c.  34,  §  47,  as  amended  hj  Gen.  Laws  1879,  c. 
35,  §  3,  for  the  appointment  of  commissioners  to  assess  and  deter- 
mine the  amount  of  compensation  to  be  made  to  the  St.  Paul, 
Minneapolis  &  Manitoba  B.  Co.  for  a  crossing  of  the  railway  tracks 
of  the  latter  company  by  the  railroad  of  the  petitioner  at  a  point  in 
the  city  of  St.  Paul  about  200  feet  southerly  of  Seventh  street. 

The  only  point  raised  or  urged  by  appellant  is  that,  under  the 
statute  cited,  it  had  an  absolute  right  to  make  the  crossing,  condi- 
tional only  upon  payment  of  compensation;  that  the  cowtkntionsof 
fact  that  it  elected  to  make  the  crossing  was  conclusive  ^^^^ 
evidence  of  its  necessity ;  and  that  the  court  had  on  power  to  con- 
sider whether  public  interest  required  it,  and  no  discretion  except 
to  prescribe  the  location  and  manner  of  making  the  crossing  in 
case  the  two  companies  could  not  agree.  This  is  a  bold  claim  of 
absolute  power,  to  which  the  petitioner,  in  order  to  maintain  its 
contention,  must  show  no  doubtful  right.  The  power  of  eminent- 
domain  may  doubtless  be  delegated  to  corporations,  to 
be  exercised  in  such  manner  ana  under  such  restrictions  ^jSr'  xSLSi^ 
as  the  legislature  may  determine ;  yet  it  is  a  prerogative  J^SbsS??*^' 
of  sovereignty,  and  its  exercise  by  corporations  is  a 
special  privilege  against  common  right.  Therefore  any  corpora- 
tion claiming  to  exercise  it  suo  arhitrio,  exempt  from  any  judicial 
determination  as  to  the  necessity  or  propriety  of  such  exercise, 
must  show  a  clear  and  unambiguous  grant  from  the  legislature 
of  the  right  claimed.  The  foundation  idea  upon  which  the  right 
of  eminent  domain  rests  is  public  necessity ;  and,  while  the  legisla- 
ture is  the  absolute  judge  of  the  existence  of  such  necessity,  yet  the 
delegation  of  the  power  to  any  corporation  to  decide  for  itself 
when  this  necessity  exists  is  so  dangerous,  and  so  fn  conflict  with 
all  the  previous  policy  of  the  State,  tnat  it  would  require  very  clear 
language  to  justify  a  court  in  holding  that  the  legislature  intended 
to  give  one  railroad  the  absolute  right,  at  its  mere  election,  to  cross 
another  railroad,  although  such  crossing  might  not  only  serve  no 
useful  purpose,  but  also  destroy  the  public  usefulness  of  the  road 
crossed,  by  jeopardizing  the  lives  of  travellers  and  operatives.  Even 
where  special  charters  make  railway  companies  the  judges,  in  their 
own  cases,  as  to  what  property  is  necessary  to  be  taken  for  the  pur- 
poses of  their  roads,  courts  of  equity  have  often  interfered,  at  the 
suit  of  private  persons,  to  restrain  the  corporation  from  an  abuse 
of  their  power.  In  this  State,  in  the  case  of  railway  companies 
organized  under  special  chartere  which  gave  them  very  extensive 
powera  to  take  private  property,  and  which  contained  no  provision 
lorany  determination  by  the  court,  in  the  condemnation  proceed- 
ings, of  the  question  of  the  necessity  of  the  taking,  this  court  has 
very  clearly  intimated  that,  if  they  attempted  to  abuse  their  powers, 
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tlie  companies  wonld  be  subject  to  the  control  of  the  courts. 
Wilkin  V.  First  Division  St.  P.  &  P.  R.  Co.,  16  Minn.  271 
Gil.  244) ;  Weir  u  St.  Paul,  S.  &  T.  F.  R.  Co.,  18  Minn.  167 
Gil.  139.) 

In  1872,  and  again  in  1879,  Gen.  Sf.  c.  34,  §  17,  was  so  amended 
as  to  make  the  questions  whether  the  public  interests  required 
STATUTOBTniO'  ^hc  ralli'oad  to  be  built  at  all,  and  whether  the  lands  pro- 
viMoifs.  posed  to  be  taken  were  required  and  necessary,  judicial 

ones  to  be  aeterniined  by  the  court.  In  view  of  these  considera- 
tions, we  repeat  that  it  would  require  unequivocal  language  to  satis- 
fy us  that  there  had  been  so  complete  a  i*elaxation  of  this  policy  as 
to  leave  the  matter  of  making  a  railway  crossing  to  the  uncontrolled 
will  of  the  corporation  desu'ing  to  make  it.  But  a  consideration 
of  the  language  of  the  entire  section  (47)  as  amended,  and  a  com- 
parison of  it  with  other  legislation  in  pari  materia^  leads  us  to  the 
conclusion  that  no  such  absolute  right  is  given,  but  that  in  proceed- 
in^rs  under  this  section  the  court  has  the  same  powers  as  in  any 
other  case  of  the  proposed  exercise  of  the  right  of  eminent  domain 
under  cliapter  34,  and,  as  was  suggested  in  State  v.  District  Court, 
29  N.  W.  Rep.  60.  is  first  to  determine  whether  the  crossing  sought 
is  necessary  and  required  by  public  interest. 

The  section  amended  (47)  gives  to  a  i-ailroad  company  power  to 
appropriate  so  much  of  any  street  as  may  be  necessary  for  the  pur- 
poses of  its  road.  Gen.  St.  1866,  c.  34,  in  which  this  section  is 
found,  contained  no  express  provisions  for  any  determination  by 
the  court  as  to  the  necessity  of  the  appropriation  in  any  case.  And, 
as  the  route  of  the  road  is  left  to  the  company,  the  same  interpreta- 
tion on  which  appellant  insists  would  give  any  railroad  company 
the  absolute  right  to  lay  its  line  on  any  street  in  any  city  without 
control  by  the  court  as  to  its  propriety  or  necessity.  Section  47 
does  not  in  terms  provide  how  the  right  granted  shall  be  exercised, 
except  that,  if  the  companies  cannot  agree  upon  the  compensation, 
the  same  shall  be  ascertained  and  determined  by  commissionei's  to 
be  appointed  by  the  court  as  herein  provided  for  the  appropriation 
of  the  property  of  individuals.  The  sections  referred  to  are  13  to 
17  of  chapter  34;  the  latter  section  being  amended  by  section  1  of 
the  same  chapter  (35),  Laws  1879,  on  which  appellant  founds  its 
claim. 

Under  these  sections  the  court  is  only  authorized  to  appoint 
commissioners  when  (1)  a  petition  has  been  presented  in  confonnity 
with  section  14 ;  (2)  notice  has  been  given  as  required  by  section 
15 ;  (3)  a  hearing  has  been  had  at  which  all  pei*sons  interested  may 
show  cause,  etc. ;  (4)  the  court  has  been  satisfied  that  the  public 
interest  requires  the  prosecution  of  the  enterprise,  and  that  the 
property  sought  to  be  taken  is  required  and  necessary  to  such  enter- 
prise as  provided  in  section  17.  And  by  section  13  the  power  of 
condemnation,  and  the  procedure  in  the  exercise  of  it,  are  expressly 
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limited  to  necessary  lands.  In  making  the  provisions  of  these 
sections  applicable  to  proceedings  for  a  crossing,  we  think  the  leg- 
islature intended  to  include  the  whole  of  them,  including  that 
requiring  the  court  iirst  to  be  satisfied  that  the  public  interests 
require  the  prosecution  of  the  enterprise,  and  that  the  lands  pro- 
posed to  be  taken  are  required  and  necessary  for  that  purpose ;  in 
other  words,  that  the  authority  to  appoint  commissioners  in  an 
application  for  a  crossing  under  section  47  is  only  found  in  section 
17,  and  is  coupled  with  all  the  conditions  precedent  to  its  exercise 
prescribed  by  the  latter  section. 

As  was  suggested  in  State  v.  District  Court,  sfit/pra^  the  provis- 
ions of  Laws  1879,  c.  80,  give  much  force  to  this  view.  Tnis  act 
was  passed  only  four  days  before  the  act  (chapter  35)  samkoomsteuc 
now  under  consideration.  Both  relate  to  the  same  "**"• 
general  subject-matter, — railway  crossings.  Chapter  85  provides 
for  crossings  by  railroads  organized  under  Gen.  St.  c.  34;  chapter 
80  for  crossings  by  any  and  all  railroads.  The  latter  act  ptits  the 
right  to  such  a  crossing  on  the  same  footing  as  the  right  to  take 
any  other  property,  and  hence  I'equires  the  court  to  be  satisfied  that 
the  crossing  is  necessary,  and  is  required  by  public  interests.  It 
would  certainly  be  remarkable  that  the  legislative  policy  in  i-egai-d 
to  the  right  to  acquire  these  crossings  should  have  undergone  so 
radical  a  change  in  so  short  a  space  of  time.  Neither  can  any 
good  reason  be  assigned  why  an  absolute  right  should  be  given  to 
companies  organized  under  the  general  law,  and  only  a  qualified 
right  given  to  those  organized  under  special  charters.  As-  sug- 
gested by  respondent,  if  any  distinction  was  to  be  made,  it  would 
seem  more  natural  that  it  would  be  in  favor  of  companies  organ- 
ized under  special  charters  whose  lines  the  legislature  itself  nad 
declared  to  be  required  by  public  interests,  rather  than  in  favor  of 
those  companies  whose  enterprises  are  determined  by  themselves 
alone. 

An  argument  made  by  the  petitioner  in  favor  of  its  construction 
is  that  this  section  is  copied  from  the  general  railroad 
law  of  New  York  (Laws  1850,  c.  140,  §  28),  and  that, 
before  it  was  adopted  here,  it  had  been  construed  in 
New  York  in  accordance  with  petitioner's  claim  {In  re 
Buffalo  &  L.  R.  Co.,  15  Hun,  365,  and  77  N.  Y.  557).  It  will  be 
observed,  however,  (1)  that  while  section  3  of  chapter  35  is  based 
on  section  28  of  the  New  York  statute,  it  so  far  differs  from  it  as 
to  show  that  our  legislature  did  not  intend  to  adopt  the  latter  sec- 
tion bodily ;  and  (2)  that  the  law  had  not  received  any  authoritative 
construction  by  the  court  of  appeals  in  New  York  until  after  the 
enactment  of  section  3  in  this  State.  It  will  also  be  observed  that 
our  legislature  did  not  adopt  the  entire  statute  of  New  York,  but 
merely  took  a  part  of  a  single  section  out  of  the  general  railroad 
law  of  that  State,  and  incorporated  it,  with  certain  modifications. 
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into  the  body  of  our  general  railroad  law,  which  is  a  materially 
different  system.  Now  it  is  a  familar  rule  of  statutory  construc- 
tion that,  m  construing  any  part  of  a  law,  the  whole  must  be  con- 
sidered. The  different  parts  reflect  light  on  each  other.  Hence 
although,  when  an  entire  statute  is  adopted,  the  settled  construction 
of  it  by  the  highest  court  of  the  Slate  may  be  presumed  to  be  also- 
adopted,  this  presumption  does  not  necessarily  obtain  where  but  a 
single  section  is  taken  from  the  body  of  a  system  of  laws  on  a  cer- 
tain subject,  and  inserted  into  another  and  essentially  different 
system  of  laws  on  the  same  general  subject,  for  the  manifest  reason 
that  in  the  latter  connection  its  meaning  may  be  so  far  modified  or 
limited  by  other  portions  of  the  statute  as  to  be  very  different  from 
what  it  bore  in  the  law  from  which  it  was  boiTowed. 

This  is  well  illustrated  in  the  present  case.  The  general  railroad 
law  of  New  York  gave  no  such  absolute  right  to  a  crossing  as  is 
here  claimed  by  the  petitioner.  By  section  22  of  that  law,  before 
building  into  any  county,  the  company  must  file  a  map  and  profile 
of  its  intended  route,  and  give  notice  to  all  occupants  of  land  over 
which  the  proposed  route  passes.  Any  party  feeling  aggrieved 
by  the  proposed  location  may  apply  to  a  supreme  court  justice, 
setting  lortli  his  objections,  who,  after  hearing  the  parties,  may 
affirm  or  alter  the  same,  as  may  be  '^  consistent  with  tlie  rights  of 
all  parties  and  the  public."  Hence  petitioner's  claim  of  an  absolute 
right  to  cross  the  line  of  another  road  at  its  own  mere  election, 
regardless  of  public  interests,  and  independently  of  the  control  of 
the  courts,  receives  no  aid  from  the  statutes  of  New  York.  Section 
22  of  the  statute  of  that  State  gives  the  courts  a  control  over  the 
route  of  a  railway  analogous,  in  the  main,  to  that  given  to  them 
by  section  17  of  our  statute;  and  we  think  that  in  borrowing  the 
substance  of  section  28  of  that  statute,  and  inserting  it  in  section 
47  of  ours,  the  legislature  intended  that  the  right  of  a  railway 
company  to  a  crossmg  should  be  subject  to  the  control  and  discre- 
tion vested  in  the  courts  by  section  17. 

Bebby,  J.,  owing  to  illness,  took  no  part  in  the  decision  of  this 

case. 

Crossing  Premises  of  Another  Company — When  Necessity  Is  Shown^ — 
See  Pittsburg  JuDCtion  R.  Co.'s  Appeal,  and  note,  28  Am.  &  Eng.  R.  R. 
Gas.  266-270;  and  the  note  to  14  Am.  &  Eng.  R  R.  Gas.  76.  See  also  the 
preceding  case. 
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(Advance  Case,  Vermont.    September  7,  1887.) 

The  appending  of  the  words  ^'  for  the  use  of  a  plank  road  '*  to  the  descrip- 
tion of  the  land  in  the  granting  part  of  a  deep  constitutes  a  limitation  upon 
the  grant ;  and  the  deed  conveys  but  an  easement. 

The  contract  under  which  land  was  taken  by  a  railroad  company  clearly 
evinced  an  intention  and  purpose  on  the  part  of  the  owner  to  hold  the  title 
until  the  damages  were  paid.  Held,  that  the  owner  is  in  equity  in  the  posi- 
tion of  one  who  has  contracted  to  sell  land  on  certain  conditions  being  per- 
formed, and  his  right  in  equity  to  recover  damages  or  possession  is  not 
barred  by  the  statute  of  limitations  until  15  years  have  elapsed. 

Where  the  finding  of  the  master  as  to  the  time  when  the  sum  found  due 
commences  to  draw  interest  is  equivocal,  no  more  can  be  allowed  than  ia 
asked  for  by  the  bill,  nor  will  the  orator  be  allowed  to  amend. 

Appeal  from  chancery,  Franklin  county. 

Bill  in  equity.  Heard  on  bill,  answer,  replication,  and  report  of 
special  master  at  September  term,  Franklin  county,  1886 ;  Taft^ 
Chancellor.     'BiW  jrro  fomia  dismissed.     Appeal  by  orator. 

The  bill  was  brought  to  recover  land  damages,  and,  in  default  of 
payment,  for  foreclosure.  The  master  found  that  on  February  26, 
1858,  the  orator  was  the  owner  of  a  farm  in  Swanton,  and  on  that 
day  conveyed  by  deed  a  strip  of  land  through  said  farm  to  the  St. 
Albans  &  Bichford  Plank-road  Co.  The  description  in  said  deed 
of  the  premises  conveyed  was  as  follows:  "Being  a  strip  of  land 
four  rods  in  width  across  my  land,  and  being  the  same  land  now 
occupied  by  the  St.  Albans  &  Bichford  Plank-road  Co.  for  their 
road,"  and  to  the  description  was  added  the  clause,  "  for  the  use 
of  a  plank-road ; "  that  about  February  26,  1858,  said  plank- road 
company  constructed  their  road  through  the  orator's  farm,  and 
took  for  that  purpose  the  strip  of  land  above  described;  that 
said  company  occupied  said  land  until  about  July,  1870,  when  it 
was  conveyed  to  the  defendant  railroad  company,  and  upon  which 
the  railroad  was  afterwards  constructed.  In  November,  1870,  the 
railroad  company  was  mortgaged  to  W.  C.  Smith,  B.  P.  Cheney, 
and  William  Stevens,  trustees,  who  went  into  possession  claiming 
title  under  said  mortgage.  It  appeared  that  the  orator  objected  to 
the  construction  of  the  railroad,  claiming  that  the  grant  of  said 
strip  of  land  had  been  for  the  use  of  a  plank-road  only.  In 
August,  1876,  a  committee  appointed  for  the  appraisal  of  land 
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damages,  and  authorized  to  act  for  tlie  railroad  company,  agreed 

with  the  orator  upon  the  amount  of  damages  sustained  by  him  on 

account  of  the  construction  of  said  railroad,  win'ch  was  $300 ;  but  the 

trustees  were  not  parties  to  the  agreement,  wliich  was  as  follows : 

• 

St.  Albaits,  August  29,  1876. 
John  W.  Newton,   Treasurer — Dear  Sir:  We  have  this  day  agreed  with 
Israel  Robinson,  of  Swanton,  to  allow  him  $300  for  damages  by  reason  of  the 
location  of  our  road  upon  the  line  of  the  plank-road  through  his  farm,  which 
«um  you  are  hereby  authorized  to  pay.  Silas  P.  Oakpenteb, 

E.  A.  Smith, 
Committee  on  Land  Damages. 

The  master  also  found  as  to  interest:  "And  the  parties  before 
me  agreed  that  the  actual  damages  to  said  farm,  and  to  said  Eobin- 
8on  by  reason  of  constmcting  said  railroad  over  said  strip  of  land, 
was  $300,  and  that  if  said  trustees  were  required  to  pay  said  dam- 
ages, or  the  agreed  damages,  they  should  pay  interest  from  the 
time  that  said  railroad  company  would  be  legally  bound*  to  pay 
interest.  If  the  orator  is  entitled  to  interest  from  the  time  said 
M.  R.  Co.  took  the  exclusive  possession  of  said  strip  of  land,  and 
commenced  operating  their  railroad  over  said  land,  tlien  I  find  said 
interest  to  September  20,  1886,  to  be  $270,  making  the  interest 
and  damages  to  that  date  $570.  If  the  orator  is  entitled  to  in- 
terest on  tlie  damages  only  from  the  time  the  damages  were  agreed 
upon  as  aforesaid,  tlien  I  find  said  interest  to  September  20,  1886, 
to  be  $181.60,  making  the  interest  and  damages  at  that  date 
$481.50." 

P.  M.  Buck  <&  Son  for  orator. 

Noble  ds  Smith  for  defendants. 

Eoss,  J. — 1.  The  first  contention  is  whether  the  deed  from  the  ora- 
OKLT  All  EAg».  *^^  ^^  February  26, 1858,  to  the  St.  Albans  &  Richford 
mSt  cowraS  Plank-road  Co.,  conveys  the  fee  or  an  easement  in  tht 
Bv  DIED.  premises  described.     The  language  vsed  in  the  granting 

part  of  the  deed  and  in  the  habendum  is  appropriate,  and  that 
commonly  used  to  convey  the  fee.  The  first  part  of  the  descrip- 
tion of  the  premises,"  being  a  strip  of  land  four  rods  in  width  across 
my  land,  and  being  the  same  land  now  occupied  by  the  St.  Albans 
-&  Richford  Plank-road  Co.  for  their  road,"  is  appropriate  to  an 
absolute  grant.  But  the  remaining  clause,  "  for  the  use  of  a  plank- 
road,"  unless  properly  descriptive  of  the  premises,  is  such  language 
as  would  naturally  be  used  to  limit  or  qualify  the  grant^ — to  change 
it  from   a  fee  to  an  easement.     The  description  of  the  premises 

§  ranted  is  complete  without  this  clause.  This  clause,  in  the  original 
eed  is  separated  from  the  former  part  of  the  description  by  a 
mark  of  some  kind,  designed,  evidently,  either  for  a  comma  or  a 
-dash.  This  clause  can 'have  no  force  as  descriptive  of  the  premises 
<5onveyed,  and  no  force  at  all  unless  as  qualifying  and  limiting  the 
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grant.  It  is  an  important  rule  of  construction,  api)licable  to  all 
written  instruments,  that  every  word  and  every  clause  shall,  so  far 
as  possible,  be  given  some  force  and  meaning;  and  that  in  case 
construing  the  whole  instrument  one  way  meaning  is  givep  to  every 
word  and  clause,  while  construing  it  another  way  some  portion  of 
the  language  used  is  rendered  mejvningless,  the  construction  which 
gives  force  and  meaning  to  all  the  language  used  is,  as  a  rule,  ta 
prevail.  This  is  upon  ihe  presumption  that  the  party  making  the 
instrument  did  not  use  any  language  except  what  was  necessary  to 
make  it  speak  the  intention  oi  the  parties  thereto.  Again,  when 
it  is  doubtful  what  the  construction  should  be,  resort  to  the  circum- 
stances surrounding  the  transaction  may  be  had  to  enable  the  reader 
to  understand  and  apply  the  language  used.  The  language  of  the 
deed  indicates  that  the  grantee  was  already  in  the  occupation  of 
the  premises  granted.  The  only  possible  use  to  which  the  grantee 
could  put  the  premises  was  for  its  plank-road ;  h6nce  it  would 
desire  to  purchase  the  right  to  so  use  it  only.  It  was  also  natural 
that  the  grantor  should  desire  to  limit  the  grant,  it  being  a  strip  of 
land  four  rods  wide  through  his  entire  farm.  The  consideration 
of  the  deed,  $40,  is  quite  inadequate  for  an  absolute  grant  of  three 
acres  so  situated  as  to  sever  tlie  orator's  farm.  Under  these  cir- 
cumstances, we  should  naturally  expect  to  find  an  easement  rather 
than  a  fee  granted. .  When  language  is  found  in  the  instrument 
making  the  grant,  fitted  to  create  the  grant  naturally  to  be  desired 
by  both  parties,  although  not  in  the  usual  form  of  such  a  grant,  it 
should  be  given  its  evidently  intended  force  and  effect.  Keeler 
V.  Wood,  30  Vt.  243.  In  making  the  conveyance,  a  common 
printed  blank  deed  was  used.  It  was  easier  to  write  the  limiting^ 
clause  in  the  blank  space  left  to  be  filled  with  the  description  of 
premises,  and  at  the  close  of  such  description,  than  to  erase  and 
insert  it  in  the  habendum.  We  think  this  clause  was  intended  as 
a  limitation  upon  the  grant,  reducing  it  from  the  grant  of  the  fee 
to  an  grant  of  an  easement  for  the  use  of  a  plank-road,  all  that  the 
grantee  cared  to  acquire,  and  all  that  the  grantor  would  be  likely 
to  desire  to  part  with. 

2.  If  the  St.  Albans  and  Richford  Plank-road  Co.  only  took  an 
easement  in  the  premises,  it  is  not  contended,  under  the  recent 
decisions  (Kendall  v.  Railroad  Co.,  55  Vt.  438;  Kittell 
V.  Railroad  Co.,  56  Vt.  96;  Adams  v.  Railroad  Co.,  57  o^kr's  woht 
Vt.  240),  on  the  facts  found  by  the  master,  that  the  barred  by  the 
orator  is  not  entitled  to  recover,  unless  he  is  barred  by  iTA-noKa. 
the  statute  of  limitations,  which  is  insisted  upon.     This 
suit  was  brought  to  the  April  term  of  the  court  of  chancery  of 
Franklin  county,  1885.     Tne  railroad  company  entered  upon  the 
land  in   1870,  but  acknowledged  its  obligation  to  pay  the  orator's 
damages  by  an  order  on  the  treasurer  therefor,  Aug.  29,  1876. 
The  trustees  under  the  mortgage  took  possession  in  November,  1877. 
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If  tills  were  an  action  at  law  to  collect  the  damages  tlins  agreed 
upon,  it  would  be  barred  by  the  statute  of  limitations.  While  it  is 
a  suit  in  equity  for  the  collection  of  those  damages,  it  is  also  more 
than  that,  as  it  seeks  to  recover  the  premises,  if  the  damages  are 
not  paid  within  the  time  limited  for  that  purpose.  The  result  of 
the  recent  decisions  of  this  court  in  this  class  of  actions,  as  I  under- 
stand them,  though  it  has  not  been  so  expressly  stated,  is  that 
where,  from  all  the  facts  and  circumstances,  it  is  evident  the  land- 
owner intends  to  hold  the  title  of  the  land  taken  until  his  damages 
are  paid,  the  law  will  treat  him  as  it  does  any  owner  of  real  estate 
who  by  contract  allows  another  to  take  possession  of  the  premises 
contracted  to  be  sold,  and  to  make  improvements  or  payments, 
who  is  not  to  have  a  conveyance  of  the  title  until  the  entire  or 
specified  portion  of  the  purchase-money  is  paid,  as  holding  the  title 
as  security  for  the  payment  of  the  damages  ascertainecl  or  to  be 
ascertained,  or  the  contract  price.  While,  strictly  speaking,  the 
relation  of  mortgagor  and  mortgagee  does  not  exist  between  parties 
so  related  to  r^al  estate,  yet  in  equity  they  are  treated  very  much  as 
though  that  relation  did  exist  between  them.  The  time  stipulated 
for  }»ayment  or  other  performance  is  rarely  in  equity  considered 
the  essence  of  such  contracts.  If  the  purchaser  by  contract  is 
ready  and  willing  to  perform,  though  after  the  time  stipulated,  he 
is  allowed  in  equity  to  do  so,  and  the  contractor  is  decreed  to  con- 
vey upon  such  tendered  performance.  This  is  the  rule  in  equity, 
unless  the  case  is  exceptional,  and  the  contractor  will  be  placed  at 
a  disadvantage  by  the  allowance  of  a  subsequent  performance.  The 
contractor,  until  the  time  for  performance  has  expired,  holds  the 
title  to  the  premises  in  trust  for  the  purchaser  bv  contract,  and  also 
as  security  for  performance  by  the  contract  purcliaser.  Where  the 
purchaser  in  possession  has  not  fulfilled,  the  contractor  may  main- 
tain ejectment  for  the  recovery  of  the  premises  contracted  to  be 
sold.  But  if  the  purchaser  in  possession  has  partly  perfonned, 
though  not  in  time,  he  may  in  equity  be  allowed  to  perform  and 
receive  conveyance,  and  have  the  suit  in  ejectment  perpetually 
enjoined.  Inasmuch  as  the  purchaser  in  possession  may  almost  al- 
ways, if  not  always,  thus  force  the  contractor  into  equity,  the  con- 
tractor may  first  bring  his  suit  in  equity,  and  have  the  rights  of 
the  purchaser  in  possession  in  the  premises  foi-eclosed,  if  he 
refuses  and  fails  to  perform  in  such  extended  time  as  the  court  of 
equity  may  allow.  The  relation  of  a  land-owner  whose  land  is 
taKcn  by  a  railroad  company  for  the  use  of  its  railroad,  with  or 
without  the  exercise  of  the  power  of  eminent  domain,  who  either 
consents  that  the  railroad  company  may  take  possession,  or  forbids 
it,  if  he  clearly  evinces  an  intention  and  purpose  to  hold  the  title 
until  his  damages  are  paid,  while  from  the  nature  of  the  possession 
and  the  interests  involved  he  may  not  maintain  ejectment,  is,  in 
equity,  that  of  tlie  owner  of  real  estate  who  has  contracted  to  sell 
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it  on  certain  conditions  being  performed  or  payments  made,  and 
has  allowed  the  purchaser  to  take  possession.  He  may,  like  such 
owner,  enforce  the  performance  by  a  time  limited  in  equity  or  re- 
<jover  possession  of  the  premises  contracted  to  be  sold.  I  think 
all  the  recent  cases  on  this  subject  fall  within  this  familar  principle 
in  equity.  By  the  suit  in  equity  the  land-owner  says,  in  substance : 
"I  still  nold  the  title  of  the  premises  taken.  I  never  intended  the 
railroad  company  should  have  it  until  it  paid  me  my  damages.  It 
has  not  paid  the  damages,  either  because  it  never  agreed  to,  or 
■agreed  to  and  has  not  performed  its  agreement.  I  ask  that  it  shall 
pay  or  surrender  to  me  the  possession  of  the  premises."  It  is  thus 
Been  that  the  suit  in  equity  is  really  for  the  recovery  of  the  pos- 
session of  land,  and  is  not  barred  by  the  statute  of  limitations,  if 
at  all,  in  equity,  until  fifteen  years  have  elapsed.  While  the  stat- 
ute of  limitations  is  not  strictly  applicable  to  suits  in  equity,  courts 
of  equity  recognize  the  time  limited  by  such  statutes  as  the  time 
when  a  party  should  be  at  rest  from  the  embarrassments  and 
perplexities  of  litigation.  No  such  facts  exist,  nor  such  time  has 
elapsed  as  would  lead  a  court  of  equity  to  refuse  the  orator  relief 
in  this  case. 

3.  The  only  farther  contention  is  in  regard  to  the  time  when 
the  interest  is  to  commence.  The  finding  of  the  master,  as  to 
the  agreement  in  regard  to  the  damages,  is  equivocal  as  to  the 
time  when  the  sum  found  is  to  commence  to  draw  twk  when  w-  . 
interest.  It  is  that  the  orator  is  entitled  to  interest  on  mbkced. 
the  sura  found  as  damages  from  the  time  the  railroad  company 
would  be  legally  bound  to  pay  it.  If  there  had  been  no  agree- 
ment in  regard  to  the  damages,  that  would  be  from  the  time  it 
took  possession.  But  it  is  found  that  by  the  agreement  with  the 
railroad  cornpany  interest  would  commence  on  the  $300,  August 
29,  1876.  This  is  all  the  orator  has  claimed  by  his  bill.  He  must 
be  held  to  the  demands  of  the  bill ;  nor  should  he  be  allowed  to 
amend  it  in  this  respect,  on  the  equivocal  finding  of  the  master  on 
this  subject. 

The  aecree  of  the  court  of  chancery  is  reversed,  and  the  cause 
remanded,  with  a  mandate  to  enter  a  decree  that  unless  the  defend- 
ants pay  to  the  clerk  $481.50,  with  interest  since  September  20, 
1886,  and  costs  of  suit,  for  the  orator,  by  a  time  to  be  limited  by 
the  court  of  chancery,  the  defendants  shall  be  perpetually  enjoined 
from  using  the  premises  described  in  the  bill ;  and  upon  such  pay- 
ment, if  made,  the  orator  is  to  deliver  to  said  clerk  a  deed  of  said 
premises  for  the  use  of  a  railroad,  to  the  defendants  before  receiv- 
ing the  money. 

Title  Acquired  by  Railway  under  Conveyance  of  Right  of  Way  by  Land- 
■owner. — Where  a  land-owner  has  granted  a  right  of  way  to  a  railroad  com- 
pany organized  under  a  charter  in  perpetuity,  and  the  grant  contains  no  limit 
4tt  to  the  time,  the  easement  will  be  perpetual,  unless  terminated  by  release  or 
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abandonment.  Junction  R  Co.  v.  Rugglea,  7  Ohio  St.  1.  But  if  the  con- 
yeyance  is  restricted  as  to  the  time  it  is  used  for  railway  purposes,  the  title 
reverts  to  the  grantor  when  it  ceases  to  be  used  for  that  purpose.  State  v. 
Brown,  27  N.  J.  L.  13. 

In  Hill  V.  Western  Vt.  R.  Co.,  82  Vt.  68,  the  company,  before  the  road 
was  laid  out  or  surveyed,  procured  a  bond  from  B,  to  sell  them  such  lands 
owned  by  him  as  should  be  required  for  their  road.  Their  charter  provided 
that  the  directors  might  cause  such  surveys  of  the  road  to  be  made  as  they 
deemed  necessary,  and  fix  the  line  jf  the  same,  and  that  the  company  might 
enter  upon  and  take  possession  of  such  lands  as  were  necessary  for  the  con- 
struction of  their  roaa,  and  requisite  accommodations.  The  survey  of  the  road, 
made  by  order  of  the  directors,  designated  certain  land  belonging  to  B  as 
depot  grounds ;  and  the  company  paid  him  for  and  took  the  same,  out  never 
received  any  conveyance  thereof  from  him.  The  plaintiff  having  recovered 
a  judgment  against  the  company,  levied  his  execution  upon  a  portion  of  this 
land,  and  brought  ejectment  against  the  company  to  recover  possession 
thereof.  The  referee  to  whom  the  case  was  referred  found  that  a  part  of 
the  land  embraced  in  the  levy  was  never  necessary  to  the  company  for  rail- 
way purposes,  and  would  not  become  so  prospectively.  It  was  held  that  by 
B^s  contract  with  the  company  he  was  not  bound  to  convey  to  them  any 
greater  quantity  of,  or  estate  in,  his  land  than  they  required  for  depot  ac- 
commodations;  that  under  their  charter  the  company  could  not  acquire  any 
more  land,  or  any  greater  estate  therein,  for  the  purposes  of  a  roadbed  or  sta- 
tions than  was  really  requisite  for  such  uses ;  that  the  estate  so  requisite  was  not 
one  in  fee  simple,  but  merely  an  easement,  and  was,  therefore,  not  subject  to 
be  levied  upon  by  the  creditors  of  the  company ;  that  when  taken  for  such 
purposes  the  rule  was  the  same,  whether  the  land  was  taken  compulsorily  by 
condemnation,  and  the  award  of  commissioners  as  to  its  extent  and  price,  or 
•  under  the  agreement  of  the  parties  as  to  one  or  both  of  these  particulars ; 
that  under  their  charter  the  directors  had  power  to  lay  out  their  road  and 
stations  as  they  saw  fit;  and  that,  so  long  as  they  acted  in  good  ftfith  and  not 
recklessly,  their  decision  as  to  the  quantity  of  land  required  for  depot  ac- 
commodations would  be  regarded  as  conclusive.  Cited  in  2  Wood's  Ry.  Law^ 
778. 


Campbell 

V. 

Indianapolis  and  Vincennes  R.  Co. 

(Advance  0<ue^  Indiana.     April  26,  1887.) 

Where  a  license  has  been  granted  by  a  land-owner  to  a  railroad  cooipany, 
incorporated  under  the  general  laws  of  the  State  of  Indiana,  to  enter  and  take 
possession  of  a  strip  of  land  for  the  construction  of  its  road,  and  the  com- 
pany has  entered  and  expended  large  sums  of  money  in  the  construction  and 
maintenanpe  of  its  road  thereon,  a  person  claiming  title  from  such  licensor, 
with  notice,  will  be  estopped  from  revoking  such  license. 

The  occupancy  and  use  of  the  strip  of  land  for  a  roadbed  and  railroad 
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track,  and  the  running  of  trains,  is  sufficient  notice  to  one  claiming  under 
such  licensor. 

Section  3903,  Rev.  St.  Ind.,  1881,  gives  every  railroad  company  organized 
thereunder  the  power  ''to  layout  its  road,  not  exceeding  six  rods  wide," 
etc. ; 'and  where  a  railroad  company  enters  upon. land  with  leave  and  license 
of  the  owner,  and  constructs  and  runs  its  road  on  the  faith  of  such  license,  it 
will  be  presumed,  as  against  one  claiming  under  the  licensor,  in  the  absence 
of  any  bmitation  to  the  contrary,  that  the  right  of  way  thus  acquired  ex* 
tended  to  the  full  statutory  width  of  six  rods. 

9 

Appeal  by  the  plaintifE  from  a  judgment  of  the  Marion  supe- 
rior court  in  favor  of  the  defendant  in  an  action  of  ejectment. 

Affirmed. 

The  facts  are  stated  in  the  opinion. 

John  O.  Brush  and  Adams  <&  Newly  for  appellant. 

Samuel  O.  Pickens^  W.  A.  Ha/rrison^  and  W.  E,  McCord  for 
appellee. 

HowK,  J. — This  suit  was  commenced  by  appellant,  Campbell, 
against  appellee,  in  the  Morgan  circuit  court,  on  the  19th  day  of 
November,  1883.     The  object  of  the  suit,  as  stated  in  facts. 

appellant's  complaint,  was  to  recover  the  possession  of  a  strip  of 
land  100  feet  wide  and  1708  feet  long,  particularly  described,  in 
Morgan  county,  occupied  and  used  as  by  appellee  for  its  roadbed 
and  right  of  way  for  fourteen  years  then  last  past ;  whereof  it  was 
alleged  that  appellant  was  the  owner  in  fee  simple,  and  entitled  to 
the  possession ;  and  that  appellee  had  wrongfully  taken  and  unlaw- 
uUy  held  the  possession  tnereof,  for  the  period  aforesaid,  to  ap- 
pellant's damage,  etc. 

Appellee  answered  by  a  general  denial  of  the  complaint ;  and 
also  iiled  a  counterclaim  or  cross-complaint  wherein  it  stated  its 
title  to  and  claim  upon  the  strip  of  land  described  in  the  complaint, 
and  alleged  that  appellant's  demand  therefor  was  a  cloud  upon 
its  title,  and  prayed  that  the  same  might  be  quieted.  Issue  was 
joined  on  such  counterclaim  or  cross-complaint,  by  answer  in  gen- 
oral  denial.  On  appellant's  application,  the  venue  of  the  action 
was  changed  to  the  court  below.  There  the  issues  joined  were 
tried  at  special  term,  and  a  finding  was  made  against  appellant  on 
his  complaint,  and  in  favor  of  appellee  on  its  counterclaim  or  cross-* 
complaint;  and,  over  his  motion  for  a  new  trial,  the  court  ad- 
judged  and  decreed  that  appellant  take  nothing  by  his  suit  herein^ 
and  that  appellee's  title  to  the  strip  of  land  in  controversy  be 
quieted,  etc.  On  appeal,  the  general  term  affirmed  the  judgment 
and  decree  of  the  court  at  special  term. 

A  number  of  errors  were  assigned  by  appellant  in  general  term, 
all  of  which  are  properly  presented  here. 

His  counsel,  however,  have  confined  their  able  and  exhaustive 

argument  to  the  discnssion  of  a  single  question ;   namely,  the 
90  A.  &  E.  R.  Gas.— 30 


306     CAMPBELL  V,  INDIANAPOLIS  AND  VINOENNES  R.  CO. 

alleged  insufficiency  of  the  evidence  to  sustain  the  finding  and 
judgment  of  the  court  at  special  term.  It  was  shown  bj  the  evi- 
dence that  appellee's  roadbed  and  railroad  track  were  constructed 
on  and  over  the  strip  of  land  in  controversy,  during  the  years  1867 
and  1868.  At  that  time  Joseph  Campbell,  the  father  of  appellant, 
and  under  whom  he  claimed  title,  was  the  owner  of,  and  resided 
upon,  the  real  estate  through  which  such  strip  of  land  extended, 
and  continued  to  reside  thereon  long  after  appellee's  road  was 
constructed  and  operated,  and  witliin  a  short  distance  thereof, 
until  he  died  in  1881.  It  is  claimed  by  and  on  behalf  of  appellee 
that  it  entered  upon  and  took  possession  of  the  strip  of  land  in 
controversy  for  its  right  of  way,  with  the  leave  and  license  of  said 
Joseph  Campbell,  and  had  expended  large  sums  of  money,  to  wit, 
etc.,  m  the  construction  and  maintenance  of  its  roadbed  and  railroad 
track  on,  over,  and  along  such  strip  of  land,  in  pursuance  and  upon 
the  faith  of  such  license,  and  in  the  actual  presence,  and  with  the 
knowledge  and  consent,  of  the  said  Josepn  Campbell;  and  had 
owned  and  operated  its  line  of  railroad  thereon  continuously,  from 
1868  until  the  death  of  Joseph  Campbell  in  July,  1881,  without 
any  objection  thereto  on  his  part. 

If  there  be  evidence  in  the  record  of  this  cause,  which  fairly 
tends  to  sustain  the  appellee's  claim  as  we  have  stated  it, — as  we 
think  there  is  such  evidence, — it  is  settled,  by  our  de- 
w™be^mto"  cisions,  that  the  appellant,  who  claims  title  under  said 
xSucmSe?"  Joseph  Campbell,  cannot  recover  herein.  Snowden  v, 
Wilas,  19  Ind.  10 ;  Lane  v.  Miller,  27  Ind.  534  ;  Hodg- 
son  V,  Jeflfries,  52  Ind.  334 ;  Ogle  v.  Dill,  55  Ind.  130 ;  Buchanan 
V.  Logansport,  C.  &  S.  W.  R.  Co.,  71  Ind.  265 ;  Nowlin  v.  Whip- 
ple, 79  Ind.  481 ;  Simons  v.  Morehouse,  88  Ind.  391. 

In  the  cases  cited,  the  doctrine  is  declared  and  acted  upon, 
which  has  been  recognized  and  approved  by  the  courts  of  last 
resort  in  many  of  our  sister  States,  that,  where  a  parol  license  has 
been  given^  upon  the  faith  of  which  moneys  have  been  expended, 
the  licensor  and  those  claiming  under  him,  with  notice,  will  be 
estopped  from  revoking  such  license  where  the  licensee  cannot  be 
placed  in  statu  quo.  Where  the  license  is  revocable,  it  may  be 
.determined  at  once,  without  notice,  by  a  conveyance  from  the 
licensor;  but  where,  as  here,  the  license  is  not  revocable,  the 
grantee  who  takes  with  notice,  as  well  as  the  original  licensor,  is 
bound  by  the  equitable  estoppel.  In  the  case  in  hand,  the  occu- 
pancy and  use  of  the  strip  of  land  in  controversy  for  appellee's 
roadbed  and  railroad  track,  and  for  the  running  of  its  trains,  was 
sufficient  notice  to  appellant,  who  claims  under  the  original  licensor 
of  appellant's  equity.  For  ^^  that  which  shall  be  sufficient  to  put 
the  party  upon  inquiry  is  notice."  Hiem  v.  Mill,  18  Ves.  120 ; 
Martins  v.  Jolliffe,  1  Amb.  314;  Singer  v.  Scheible,  8  West. 
Hep,  404. 
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It  may  be  assnmed — ^tlie  contrary  not  appearing — thkt  appel- 
lee was  and  is  incorporated  under  the  general  law  of 
this  State  providing  for  the  incorporation  of  railroad 
companies,  approved  May  11,  1852,  and  in  force  since 
May  6,  1853.  In  the  fourth  clause  of  §  13  of  such  general  law 
(Rev.  Stat.  1881,  §  3903),  the  general  power  is  con^rred  upon 
such  corporations  as  the  appellee  "  to  lay  out  its  road,  not  exceed- 
ing six  rods  wide,  and  to  construct  the  same."  When,  therefore,  it 
appeared  that  the  appellee,  with  the  leave  and  license  of  Joseph 
Campbell,  under  whom  appellant  claims  title,  had  entered  upon 
and  taken  possession  of  the  strip  of  land  described  in  the  com- 
plaint herein,  and  upon  the  faith  of  such  license  had  expended  large 
sums  of  money  in  tne  construction  and  maintenance  of  its  line  of 
railroad  thereon,  it  was  properly  held,  we  think,  that  appellee's 
right  of  way  thus  acquired,  in  the  absence  of  any  limitation  tliereon 
appearing  to  the  contrary,  extended  to  the  full  statutory  width  of 
six  rods,  or  100  feet.  Prather  v.  Western  Union  Tel.  Co.,  89  Ind. 
501,  and  authorities  cited. 

The  controlling  question  in  the  case  under  consideration  is  one 
of  fact  and  not  of  law,  and  pay  be  thus  stated :  Did  the  appellee 
enter  upon  and  take  possession  of  the  strip  of  land  de-  ^^ 
scribqd  in  the  complaint  herein  with  the  leave  and  supb^?*  tS 
license  of  Joseph  Campbell,  the  then  owner  thereof, —  ""^™®' 
and  under  whom  appellant  claims  title, — and  expend  its  money, 
upon  the  faith  of  such  license,  in  the  construction  and  mainten- 
ance thereon  of  its  line  of  railroad  ?  Upon  conflicting  evidence 
this  question  was  decided  in  the  affirmative  by  the  finding  of  the 
trial  court  against  the  appellant,  and  in  appellee's  favor ;  and  this 
finding,  and  the  judgment  and  decree  of  tne  court  thereon,  were, 
in  all  things,  approved  and  affirmed  by  the  general  term.  As  we 
have  already  said,  there  is  evidence  m  the  record  of  this  cause 
which  fairly  tends,  we  think,  to  sustain  the  finding  and  judgment 
below  on  every  material  point.  In  such  a  case  it  is  settled  by  our 
decisions  that  the  finding  of  the  trial  court  will  not  be  disturbed 
here,  nor  the  judgment  below  be  reversed  upon  what  might  seem 
to  be  the  preponderance  of  the  evidence.  Rudolph  v.  Lane,  57 
Ind.  115  ;  Fort  Wayne,  I.  &  S.  R  Co.  v.  Husselman,  65  Ind.  73 ; 
Louisville,  N.  A.  &  C.  R.  Co.  v.  Zink,  92  Ind.  406 ;  s.  c,  20  Am. 
4fe  Eng;  R.  R.  Cas.  652 ;  AUyn  v.  Allyn,  108  Ind.  327. 

We  have  found  no  error  in  the  record  of  this  cause,  which 
authorizes  or  requires  the  reversal  of  the  judgment. 

The  judgment  is  affirmed,  with  costs. 

Conveyance  of  Right  of  Way  without  Specified  Width,  Construed  to 
mean  as  Wide  as  Company  may  Choose  to  Occupy. — Indianapolis  P.  &  G.  R. 
Co.  V,  Rayl,  8  Am.  &  Eng.  R.  R.  Cas.  182. 

When  License  to  Enter  upon  Land  may  be  Revolced. — There  is  a  class  of 
cases  which -foUow  the  doctrine  of  the  principal  case,  viz,  that  where  acts 
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have  been  done  in  pursuance  of  a  license  and  relying  upon  it,  the  license 
operates  as  an  equitable  estoppel,  and  the  licensor  will  be  estopped  from  re- 
voking it  to  the  injury  of  the  licensee,  so  long  as  the  license  is  not  exceeded. 
See  1  Wood's  Ry.  Law,  609,  citing  Bridee  Co.  v,  Bragg,  11  N.  H.  102; 
Lefevre  o.  Lefeyre,  4  8.  &  R.  (Pa.)  241;  Ricker  o.  Kelly,  1  Greenl.  (Me.)  117*,. 
Hepburn  «.  McDowell,  17  S.  &  R.  (Pa.)  888;  Cook  v.  Prigden,  45  Ga.  831; 
Houston  9.  Laffee,  46  N.  H.  505.  In  Cook  v,  Prigden,  45  Ga.  831,  the  court 
say:  *^But  it  does  not  follow  that  a  license  is  revocable  at  the  will  of  the- 
party  giving  the  license.  Even  a  temporary  license  must  be  considered  aa 
intended  to  continue  until  the  objects  of  the  parties  are  attained,  as  where 
even  in  courts  of  law  it  has  been  held  that  a  mere  license  to  overflow  land 
with  water,  by  a  dam  for  a  saw-mill,  cannot  be  revoked  during  the  contin- 
uance of  the  dam;  since  it  may  fairly  be  presumed  that  the  parties  intended 
the  license  to  last  that  long  at  least.  But  if  the  dam  be  destroyed,  then,  as- 
the  term  of  the  license  is  out,  it  may  be  revoked,  and  this  when  the  easement 
is  a  mere  license,  so  that  may  be  by  parol.*' 

And  even  though  a  parol  license  amounting  in  terms  to  an  easement  is  re- 
vocable as  to  future  enjoyment,  at  law,  and  is  determined  by  a  conveyance 
of  the  estate  upon  which  it  was  to  be  enjoyed,  this  is  not  the  rule  in  all  cases 
in  courts  of  equity.  In  these  courts,  the  future  enjoyment  of  an  executed 
parol  license,  granted  upon  consideration,  or  upon  the  faith  of  which  money 
has  been  expended,  will  be  enforced  at  all  events  where  adequate  compen- 
sation in  damages  could  not  be  obtained.  This  will  be  done  upon  the  two 
grounds  of  estoppel  on  account  of  fraud,  and  specific  performance  of  a  partly 
executed  contract  to  prevent  fraud.  Snowden  v,  Wilas,  19  Ind.  10.  S^  also 
Veghte  V.  Raritan,  etc.,  Co.,  19  N.  J.  Eq.  142;  Brown  «.  Bowen,  80  N.  Y. 
548.  It  is  also  held  that  a  license  is  not  revocable  without  tendering  tlie 
expenses  incurred.  Woodbury  v,  Parshley,  7  N.  H.  739;  s.  c,  26  Am.  Dec. 
789.  See  also  Claflin  «.  Carpenter,  4  Mete.  (Mass.)  588.  And  when  the- 
license  is  coupled  with  an  interest  or  grant  it  has  been  held  irrevocable. 
Long  V.  Buchanan,  27  Md.  502;  Woodward  v,  Seeley,  11  III.  157. 

There  are  a  number  of  authorities,  however,  which  deny  the  doctrine  of  tl««i 
principal  case  and  hold  that  a  parol  license  given  by  the  owner  of  land  to  a 
railroad  company  to  occupy  the  land  for  its  road,  followed  by  the  expendi- 
ture of  money  in  the  construction  of  the  road,  is  not  irrevocable ;  but  that  it 
simply  justifies  the  entry,  and  is  revocable  at  the  pleasure  of  the  licensor. 
Murdock  v.  Prospect  Park,  etc.,  R.  Co.,  78  N.  Y.  579.  In  Miller  d.  Auburn^ 
etc.,  R.  Co.,  6  Hill  (N.  Y.),  61,  it  was  held  that  in  an  action  ajrainst  an  in- 
corporated company  for  building  and  continuing  a  railroad  on  a  street  in 
front  of  the  plaintiffs  house,  so  as  to  obstruct  his  right  of  egress  and  ingress, 
the  company  might  give  evidence  of  a  parol  license  from  the  plaintiff 
to  build  the  road,  and  thus  defeat  his  claim  for  all  damages  sustained  while 
the  license  remained  unrevoked ;  but  that  the  fisht  of  occupying  one*s  own 
land  in  such  a  manner  as  to  deprive  the  adjoining  owner  of  an  easement 
cannot  be  acquired  under  a  parol  license,  such  license  being  revocable  even 
after  it  has  been  executed.  In  Hetfield  v.  Central  R.  Co.,  27  N.  J.  L.  571, 
the  defendant  entered  upon  the  plaintiff's  land,  and  built  its  road  under  hia 
verbal  consent,  but  took  no  conveyance  from  him.  The  court  held  that  it 
was  not  a  consent  that  was  intended  to  convey  a  title,  and  was  revocable. 
In  Blaisdell  v.  Portsmouth,  etc.,  R.  Co.,  51  N.  H.  488,  it  is  held  that  a 
license  to  build  a  railroad  upon  the  licensor's  land  is  a  complete  and  full 
justification  of  any  act  necessary  and  properly  done  in  the  prosecution  of  the 
work  while  the  license  is  in  force;  but  that  it  may  at  any  time  be  revoked, 
and  from  the  time  of  such  revocation  ceases  to  be  a  protection.  See  also 
New  Orleans,  etc.,  R.  Co.  v.  Maye,  89  Miss.  874. 

In  Irish  v.  Burlington  &  8.  W.  R.  Co.,  44  Iowa,  880,  by  agreement  of 
parties  an  appeal  was  taken  from  the  asscssmcu*^  of  damage^  and  judgment 
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for  the  amount  assessed  was  entered  in  such  appeal,  and  execution  thereon 
was  stayed  for  two  years,  and  the  railroad  was  constructed  through  the  prop- 
erty without  objection.  Beld,  that  upon  failure  to  pay  the  amount  of  the 
judgment  at  the  time  specified,  the  owner  could  proceed  by  injunction  to  re- 
f»train  any  further  use  of  his  property  until  compensation  should  be  made. 
In  Morse  v.  Oopeland,  2  Gray  (Mass.),  805,  Metcalf,  J.,  said:  '^The  rule 
sometimes  laid  down  in  the  books,  that  a  license  executed  cannot  be  counter- 
manded, is  not  applicable  to  licenses  which,  if  given  by  deed,  would  create 
an  easement;  but  to  licenses  which,  if  given  by  deed,  would  extinguish  or 
modify  an  easement.  The  distinction  sometimes  taken  in  books,  between  a 
license  to  do  acts  on  the  licensee's  own  land,  and  a  license  to  do.  acts  on  the 
licensor's  land,  is  the  same  distinction  that  is  made  between  licenses  which, 
if  held  valid,  would  create,  and  licenses  which  extinguish  or  modify,  an 
easement.  Generally,  if  not  always,  a  license  which,  when  executed,  ex- 
tinguishes or  modifies  an  easement,  is,  from  the  nature  of  the  case,  a  license 
to  do  acts  on  the  servient  tenement — the  tenement  of  the  licensee.'' 

Concerning  this  latter  cla&s  of  cases.  Wood  in  his  work  on  Railway  Law, 
p.  613,  says:  ''But  the  rule  established  by  the  better  class  of  cases  may  be 
said  to  be,  that  a  parol  license  to  do  an  act  upon  the  land  of  another  which 
amounts  to  an  easement  therein,  is  void  under  the  statute  of  frauds,  and  while 
affording  a  justification  for  acts  done  in  pursuance  thereof  before  it  is  re- 
voked, may,  at  law,  be  revoked  at  the  will  of  the  licensor,  without  reimburs- 
ing the  licensee  for  any  expenditures  made  in  executing  it."  Citing  Cook  9. 
Steames,  11  Mass.  538;  Morse  v,  Copeland,  2  Gray  (Mass.),  802;  Stevens  «. 
Stevens,  11  Mete.  (Mass.)  251. 

It  is  well  settled  that  a  licensor  may  revoke  a  license  given  under  a  mis- 
apprehension of  its  effect.  Allen  «.  Fiske,  42  Vt.  462;  Brown  9.  Bowen,  80 
N.  T.  519;  Giles  v,  Simonds,  15  Gray  (Mass. ),'441;  Eaton  f>.  Winne,  20  Mich. 
:56 ;  Smith  ©.  Scott,  1  Kerr  (N.  B.),  1 ;  Drake  «.  Wells,  11  Allen  (Mass.),  141 ; 
Dodge  9.  McClintock,  47  N.  H.  888;  Miller  «.  State.  89  Ind.  267;  Freeman 
«.  Hadley,  88  N.  J.  L.  528;  Druse  «.  Wheeler,  22  Mich.  489.  See  also  North- 
ern Pac.  R.  Co.  9^B.  &  M.  R.  Co.,  1  Am.  &  Eng.  R.  R  Cas.  8;  note  to  Currie 
9.  Natchez,  etc.,  a,  Co.,  20  lb.  806;  note  to  Waldron  9.  Toledo,  etc.,  R  Co., 
20  lb.  851 ;  Baltimore  &  Hanover  R  Co.  9.  Algire,  28  lb.  145 ;  s.  c,  25  lb. 
147. 


Lawbenob 

V. 

Mobgan's  Louisiana  and  T.  R.  and  S.  Co. 

(Adwmee  Case,  Loumana,    April  18,  1887.) 

The  owner  of  lands  who  allows  a  railroad  company  to  occupy  and  use  the 
same  for  the. construction  of  its  load,  and  other  appurtenances  necessary  to 
the  operation  of  a  railroad,  without  remonstraqce  or  complaint,  will  be  held 
to  have  acquiesced  therein;  and  such  a  wuver  will  bar  his  action  to  dispossess 
the  company.  But  such  a  waiver  will  not  defeat  his  right  of  action  for 
damages  or  for  the  value  of  the  lands  thus  taken  from  him. 

The  franchises  of  a  railroad  corporation  are  rights  or  privileges  which  are 
essential  to  the  operations  of  the  corporation,  and  without  which  its  roada 
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and  works  would  be  of  little  value ;  such  as  the  franchise  to  run  cars,  to  take 
tolls,  to  appropriate  earth  and  gravel  for  the  bed  of  its  road,  or  water  for  ita 
enffines,  and  the  like. 

Such  franchise  includes  the  right  of  appropriating  lands  for  the  construc- 
tion of  necessary  appurtenances  without  whidi  the  road  could  not  be  success- 
fully operated. 

Such  a  franchise  is  transferred,  in  a  marshal's  sale  of  a  railroad  and  all  its 
franchises,  to  the  purchaser,  even  if  he  is  a  natural  person.     , 

Appeal  from  civil  district  conrt,  Orleans  parish. 
3.  a.  JFbrman  for  plaintiff  and  appellant. 
Leovy  <&  KruUschrmt  for  defendant  and  appellee. 

PooHB,  J. — ^Plaintiff  appeals  from  a  judgment  rejecting  his  de- 
mand in  a  petitory  action  for  the  recovery  of  several  tracts  and 
Facts.  Strips  of  land  sitaated  in  Morgan  City,  in  the  possession 

of  the  defendant  company,  and  on  which  it  has  erected  depots  for 
freight  and  passengers,  several  railroad  trucks,  switches,  workshops, 
coal-yards,  cattle-pens,  and  steamboat  landings  and  wharves,  all 
used  for  the  purpose  of  a  common  carrier  both  by  land  and  water. 
Both  parties  claim  title  under  Robert  B.  and  Thomas  T.  Brashear,. 
who  once  owned  the  plantation  from  which  Morgan  City  was 
carved  out,  and  which  included  the  lands  now  in  controversy.  In 
addition  to  the  plea  of  ownership  through  an  alleged  chain  of  title, 
the  defendant  company  urges  numerous  other  grounds  of  defence, 
among  which  is  the  averment  that  the  present  claimant  and  his 
alleged  authors  witnessed  the  possession  of  defendant  of  the  several 
tracts  of  land  in  suit,  were  cognizant  of  the  structures  which  the 
company  placed  thereon  from  the  year  1857  to  the  date  of  this  suit, 
as  the  needs  of  the  business  required ;  that  none  of  them  ever  ob- 
jected to  the  company's  possession  and  use  of  the  lands  aforesaid 
for  the  purposes  of  the  company's  business  as  a  common  carrier ; 
and  that  such  acquiescence  is  a  bar  to  plaintiff's  action  to  dispossess 
the  present  corporation,  which  has  lawfully  acquired  all  the  rights 
of  its  predecessors  and  authors. 

Although  we  have  considered  all  the  other  features  and  bearing 

of  the  case,  we  reach  the  conclusion  that  this  defence  finds  ample 

support  in  the  record,  as  well  as  in  the  law  governing 

AcQuiEsciENCB    thc  casc,  aud  we  shall  rest  our  decision  on  that  plea. 

nr  CONSTRUCTION    rww  ••!  i»i  Tl»  aIj^  ^       e  •    a 

-waivkb  of  ilie  principle  which  underlies  that  ground  of  resistance 
woHT^  TO  DI8-  ^^  discussed  before  this  court,  and  it  received  the  seri- 
ous attention  which  was  commensurate  with  the  impor- 
tance of  the  results  likely  to  flow  therefrom,  in  the  case  of  St. 
Julien  V.  Railroad  Co.,  35  La.  Ann.  924.  In  that  case,  under  the 
guidance  of  most  respectable  authority,  this  court  crystallized  the- 
principle  into  the  following  rule:  "One  wlio  permits  a  railroad 
company  to  occupy  and  use  his  lands  and  construct  its  road  (a 
quasi  public  work)  thereon,  without  remonstrance  or  complaint,. 
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cannot  afterwards  reclaim  it  free  from  the  servitude  he  has  per- 
mitted  to  be  imposed  upon  it.  His  acquiescence  in  the  company's 
taking  possession  and  contracting  its  works  under  circumstances 
which  made  imperative  his  resistance,  if  he  ever  intended  to  set  up 
illegah'ty,  will  be  considered  a  waiver.  But,  while  this  presumed 
waiver  is  a  bar  to  his  action  to  dispossess  the  company,  he  is  not 
deprived  of  his  action  in  damages  for  the  value  of  the  land,  or  for 
injuries  done  him  by  the  construction  or  operation  of  the  road." 

From  the  record  we  gather  the  following  facts,  which  have  a 
bearing  on  this  branch  of  defence :  The  lands  in  suit  are  situated 
at  the  point  which  was  for  many  years  the  actual  ter- 
minus  of  the  railroad,  which  had  been  built  by  the  ™™'^««' 
original  incorporators,  the  New  Orleans,  Opelousas  &  Great 
Western  R.  Co.,  under  a  charter  granted  by  the  legislature  of 
Louisiana  in  1853,  and  under  the  obligation  to  continue  the  con- 
struction of  the  road  west  of  that  point,  namely,  Berwick's  bay  to 
the  Sabine  river.  In  divers  transactions,  some  in  1853,  some  in 
1856,  and  others  in  1857,  that  corporation  obtained  grants  of  land 
for  the  construction  of  tracks,  switches,  depots,  and  other  railroad 
appurtenances,  from  R.  B.  and  T.  T.  Brashear,  the  then  owners  of 
these  lands,  and  from  their  legal  representatives.  As  the  State  of 
Texas  soon  became,  in  its  trade  with  New  Orleans,  one  of  the  prin- 
cipal feeders  of  the  traffic  of  that  road,  it  was  found  necessary,  in 
view  of  the  unfinished  condition  of  the  road,  to  reach  Texas  ports 
by  steamers  plying  between  the  terminus  of  the  road  at  Berwick's 
bay  and  sundry  points  in  Texas.  The  needs  of  that  kind  of  trans- 
portation soon  required  landing  facilities  at  the  bay  for  freight,  live 
cattle,  and  passengers  to  and  from  the  steamers,  which  resulted  in 
additional  grants  of  land,  in  order  to  meet  the  exigencies  of  the 
newly-developed  purposes,  from  the  then  owners  of  the  adjacent 
lands.  In  July,  1869,  the  road,  with  all  its  branches  and  franchises, 
was  bought  at  a  United  States  marshal's  sale  by  Charles  Morgan, 
who.  owned  and  operated  it  as  the  Morgan's  Louisiana  &  Texas  R. 
until  April,  1878,  when  the  whole  was  acquired  by  the  defendant 
corporation  by  purchase  from  him.  During  Morgan's  ownership 
many  additions  and  improvements  were  made  and  erected  in  order 
to  supply  means  necessary  to  a  double  transportation  by  land  and 
water ;  and  some  additions  have  been  made  since  the  purchase  of 
the  present  defendant.  Many  of  these  improvements  called  for 
additional  appropriations  of  land,  although  many  works  were  erected 
on  water,  and  some  railroad  tracks  were  laid  on  portions  of  the 
public  streets,  with  permission  of  the  municipal  authorities  of 
Morgan  City. 

Now,  plaintiff  rests  his  claim  of  ownership  under  a  probate  sale 
made  in  the  succession  of  R.  B.  and  T.  T.  Brashear  in  May,  1871, 
and  many  of  the  improvements  or  works  for  which  additional  tracts 
or  strips  of  the  lands  which  he  claims  were  used  have  been  erected 
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since  the  date  of  bis  purchase ;  and,  although  he  was  all  thlit  time 
a  resident  of  the  place,  the  record  is  barren  of  any  proof  of  the 
slightest  remonstrance  or  complaint  on  .bis  part  against  the  acts  of 
the  company,  either  nnder  Morgan  or  under  the  present  cor- 
poration. As  to  his  predecessors,  the  proof  of  their  acquiescence 
in  every  act  of  either  the  old  company  or  of  Morgan,  in  occupying 
portions  of  their  lands  for  the  purpose  of  their  qiuisi  public  works, 
which  they  were  almo  t  continuously  erecting,  is  still  more  aflSrm- 
atively  shown.  Such  an  acquiescence  dates  as  far  back  as  1857. 
Then  the  owners  of  the  Brasnear  plantation  laid  out  a  town  at  that 
point,  which  in  time  became  Brasnear  City,  the  name  being  after- 
wards changed  to  Morgan  City.  On  their  sale  maps,  they  marked 
out  and  specially  designated  the  various  portions  of  their  lands 
which  they  then  and  thus  dedicated  to  the- use  of  the  railroad  com- 
pany. This  express  consent,  which  is  more  than  an  acquiescence, 
to  the  occupation  by  the  company  of  the  far  greater  portions  of 
the  lands  now  in  suit,  is  contained  in  the  vai*ious  acts  of  transfer 
and  grants  which  we  have  hereinabove  referred  to. 

We  note  that  these  transfers  are  alleged  by  plaintiff  to  be  null 
and  void,  for  many  reasons  not  necessary  to  be  herein  mentioned. 
For  the  purposes  of  the  present  discussion  we  are  not  reauired  to 
pass  upon  that  contention,  as  our  consideration  of  them  nas  been 
specially  restricted  to.  their  effect  as  indicia  of  acquiescence,  or 
absence  of  remonstrance  or  complaint,  and  not  as  muniments  of 
title. 

Plaintiff  also  contends  that  the  acquiescence  of  his  authors  and 
of  himself  cannot  benefit  the  alleged  encroachment  of 
Morgan  during  his  ownership,  because  a  natural  person 
cannot  exercise  corporate  rights.  But  this  argument 
has  already  been  met  and  answered  in  sevei*al  adjudi- 
cations of  this  court  and  of  the  supreme  court  of  the  United  States 
in  suits  involving  the  discussion  of  the  very  rights  which  Morgan 
had  acquired  under  his  purchase  of  the  Opelousas  Railroad  in  1869. 
In  the  case  of  Morgan  v.  Louisiana,  93  TJ.  S.  217,  the  supreme 
court,  in  defining  wliat  were  the  franchises  which  the  purchaser  of 
the  road  had  acquired  at  the  marshal's  sale,  said:  ^^But  the  term 
must  always  be  considered  in  connection  with  the  corporation  or 
property  to  which  it  is  alleged  to  appertain.  The  franchises  of  a 
railroad  corporation  are  rignts  or  privileges  which  are  essential  to 
the  operations  of  a  corporation,  and  without  winch  its  road  and 
works  would  be  of  little  value ;  such  as  the  franchise  to  run  cars, 
to  take  tolls,  to  appropriate  earth  and  gravel  for  the  bed  of  its  road, 
or  water  for  its  engines,  and  the  like.  Thev  are  positive  rights  or 
privileges,  without  the  possession  of  which  tlie  road  of  the  company 
could  not  be  successfully  worked."  It  takes  no  argument  to  show 
that  the  foregoing  description  impliedly  includes  the  right  of  ap- 
propriating strips  of  land  necessary  to  the  construction  of  depots. 
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'Cattle-pens,  coal-bins,  sheds,  and  the  like,  without  which  this  road 
could  not  have  been  successfully  operated.  State  v,  Morgan,  28 
La.  Ann.  482 ;  Fazende  v.  Morgan,  31  La.  Ann.  549 ;  St.  Julien's 
Case,  35  La.  Ann.  924.  Under  the  force  of  these  authorities  we 
hold  that,  as  one  of  the  rights  acquired  by  Morgan  under  his  pur- 
chase,  he  became  vested  with  all  the  franchises  of  the  Opelousas 
Railroad  Corporation,  whose  road  was  a  qiiaai  public  work,  for  the 
successf  uroperation  of  which  was  included  the  right  of  appropri- 
ating lands  necessary  for  the  construction  of  indispensable  works. 
Under  the  conclusions  which  we  have  reached,  the  defendant 
<;ompaiw  is  left   in  the   occupation  of    the   lands   in   suit,  and 

ElaintifiT  is  not  stripped  of  the  right  to  urge  such  claims  as  he  may 
ave  for  the  damages  which  may  have  been  inflicted  on  him,  or  for 
the  value  of  the  lands  which  may  have  been  taken  from  him. 
Judgment  affirmed. 
Todd,  J.,  excuses  himself. 

Ejectment  against  Railroad  Company  entering  on  Land  without  Con- 
demnation.— Tlie  cases  upon  this  subject  are  all  collected  in  tbe  note  to 
Chicago,  etc.,  R.  Co.  v,  Taylor,  22  Am.  &  Ene.  R.  R  Cas.  128-126. 

The  Power  of  Eminent  Domain  is  a  Franchise. — Chicago  &  W.  L  R.  Co. 
V.  Dunbar,  1  Am.  <&  Eng.  R.  R.  Cas.  214. 

The  Right  of  Eminent  Domain — How  Granted. — The  right  of  eminent 
domain  is  one  which  must  be  expressly  conferred  either  by  special  act  of  in- 
corporation, or  by  the  general  law  under  which  the  charter  is  obtained. 
Morawetz  on  Corporations  (2d  Ed.),  §  768;  Taylor  on  Corp.  §  163. 

In  Thatcher  v.  Dartmouth  Bridge  Co.,  18  Pick.  (Mass.)  601,  the  defendant 
corporation  in  an  action  of  trespass  pleaded  its  incorporation  by  statute 
whereby  it  was  authorized  to  erect  a  bridge  at  a  given  point.  The  act  did 
not,  however,  provide  for  any  mode  of  ascertaining  or  paying  damages  to 
owners  of  land,  and  did  not  expressly  give  the  corporation  authority  to  take 
land  without  the  consent  of  the  owners.  Shaw,  C.  J.,  said:  '*  It  is  not  to  be 
presumed  that  such  a  power  is  intended  to  be  granted  unless  the  intent  to  do 
so  can  be  clearly  discovered  in  the  act  itself.  In  the  present  case  there  is  no . 
Buch  power  in  terms,  and  we  think,  there  is  none  by  implication." 

In  JPhillips  V.  Dunkirk,  W.  &  P.  R.  Co.,  78  Pa.  St.  177,  ejectment  was 
brought  by  the  owner  of  land  against  a  railroad  company  that  had  occupied 
the  l^d  of  a  public  turnpike  road  over  the  plaintiff's  land,  and  had  con- 
atructed  a  new  road,  upon  which  the  original  road  was  abandoned  as  a  turn- 
pike, but  without  any  formal  vacation  by  the  court,  Gordon,  J.,  said:  ''The 
right  of  eminent  domain  is  a  very  high  and  arbitrary  one,  and  arises  only  ex 
necestitate  rei^  and  will  not  be  presumed  to  exist  in  a  corporation,  unless  by 
express  legislative  grant."  If  any  doubt  remains  as  to  the  extent  of  the 
power,  it  must  be  decided  adversely  to  the  claim.  East  St.  Louis  9.  St.  John, 
47  111.  463. 

Individuals  as  well  as  corporations  may  be  delegated  by  the  State  to  exer- 
cese  the  power  of  eminent  domain.  Cooley  on  Constitutional  Lim.  (4th  Ed.) 
672. 

How  Lost  or  Transferred! — The  right  of  eminent  domain,  being  simply  a 
franchise,  will  expire  along  with  the  other  franchises  of  the  corporation, 
either  by  express  limitation  of  time  in  the  incorporating  act  or  the  general 
law  under  which  the  charter  is  obtained,  or  by  forfeiture  under  judicial  pro- 
ceedings.   In  the  matter  of  the  Brooklyn,  W.  &  N.  R.  Co.,  72  N.  T.  245, 
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the  B.  W.  &  N.  R.  Co.  was  organized  under  the  general  railroad  act  of  New 
York,  but  did  not  comply  with  the  condition  of  the  act  requiring  every  such 
corporation  to  begin  the  construction  of  its  road  and  expend  10  per  cent  of 
its  capital  stock  thereon  within  five  years.  Subsequently  an  act  was  passed 
reviving  the  corporation,  and  extending  the  time  for  three  years.  This  act 
also  was  not  complied  with.  In  proceedings  for  condemnation,  hsld,  that 
the  corporation  had  ceased  to  have  the  power  of  eminent  domain. 

In  Brooklyn  Steam  Transit  Co.  ©.  City  of  Brooklyn,  78  N.  Y.  624,  where 
almost  precisely  the  same  point  was  ruled,  Earle,  J.,  said :  ^'  In  the  case  sup- 
posed by  the  learned  counsel  for  the  appellant  of  a  road  for  one  hundred 
miles  under  the  general  railroad  act,  only  ninety-nine  of  which  have  been 
completed  within  the  ten  years  limited  by  that  act  as  amended  in  1867,  it 
may  well  be  that  the  road  could  continue  to  do  business  and  operate  the 
ninety-nine  miles  until  the  intervention  of  the  courts  in  an  action  by  the 
attorney-general  in  behalf  of  the  ^ople.  But  under  the  law  as  we  have  laid  it 
down  in  this  and  the  prior  case,  it  could  not  take  private  property  or  a  pub- 
lic street  for  the  construction  of  the  last  mile.  Its  corporate  right  for  that 
purpose  would  be  absolutely  gone.*' 

The  power  to  transfer  or  mortgage  its  franchises  by  a  corporation  is  itself 
a  franchise,  and  the  transfer  or  mortgage  can  confer  rights  upon  the  trans- 
feree or  mortgagee  only  when  thus  done  under  authority  of  law  and  in  ac- 
cordance therewith. 

In  Mahoney  9.  Spring  Valley  Water  Co.,  52  Cal.  159,  a  water-works  com- 
pany, authorized  to  appropriate  and  condemn  certain  water  and  land  property, 
commenced  proceedings  of  condemnation,  and  then  sold  out  its  right  to  con- 
demn this  property  to  another  company  incorporated  for  the  same  purpose. 
The  proceedings  were  continued  by  the  purchasing  company,  but  in  the 
name  of  the  original  company.  In  an  action  to  recover  the  award,  hdd^  that 
the  condemnation  was  illegal,  the  second  company  having  acquired  no  right 
of  eminent  domain  by  the  purchase.  In  the  Susquehanna  Canal  Co.  v,  Bon- 
ham,  9  W.  &  S.  (Pa.)  28,  Sergeant,  J.,  said:  *'It  has  therefore  always  been 
held,  and  our  acts  of  assembly  are  constructed  on  that  idea,  that  the  franchises 
and  corporate  rights  of  the  company,  and  the  means  vested  in  them  which 
are  necessary  to  the  existence  and  maintenance  of  the  great  public  object 
for  which  they  were  created,  are  incapable  of  being  granted  away  and  trans- 
ferred by  any  act  of  the  corporation  itself  or  by  process  of  another  against 
it  in  invUum.^^ 

In  Richardson  et  al.  v.  Sibley,  11  Allen  (Mass.),  65,  it  was  held  that  a 
street  railway  company  had  no  power  to  mortgage  its  franchises,  road,  or 
property  without  legislative  authority.  Sec  also  iStndolph  9.  Lamed,  27  N. 
J.  Eq.  557.  And  generally  that  a  railroad  company  cannot  transfer  or  mort- 
gage its  franchises  without  statutory  authority.  Pullman  «.  Cin.  R.  Co.,  4 
Biss.  (C,  C.)  85:  Coe  c.  Col.  etc.,  R.  Co.,  10  Ohio  St.  872;  Stener's  Appeal, 
27  Pa.  St.  313;  Pierce  «.  Emery,  32  N.  H.  484;  Black  «.Del.  &  R.  Can.  Co., 
7  C.  E.  Green  (N.  J.),  99;  Hendee  9.  Pinkerton,  14  Allen  (Mass.),  38U 
Lanman  v,  Leh.  Val.  R.  Co.,  80  Pa.  St.  42;  Troy  &  R.  R.  Co.  «,  Kerr,  17 
Barb.  (N.  Y.)  601;  Woodruff «.  Erie  R.  Co.,  25  Hun  (N.  Y.),  247;  Carpenter 
9.  Blk.  Hawk  Gold  Min.  Co.,  65  N.  Y.  43;  Stewart  «.  Jones,  40  Mo.  140; 
Daniels  c.  Hart,  118  Mass.  543;  Phila.  «.  W.  Un.  Tel.  Co.,  11  Phil.  (Pa.)  827. 

But  the  legislature  may  give  a  corporation  power  to  mortgage  its  fran- 
chises. Atkinson  «.  Marietta,  etc.,  R.  Co.,  15  Ohio,  21;  McAllister  «.  Plant, 
54  Miss.  106;  State  v.  Morgan,  28  La.  Ann  482;  St.  Paul  R.  Co.  v.  Parcher, 
14  Minn.  297;  Pierce  ©.  Mil.,  etc.,  R.  Co.,  24  Wis.  551;  East  Boston  Fr.  R. 
Co.  9.  East.  R.  Co.,  13  Allen  (Mass.),  422. 

It  sometimes  happens  that  the  general  corporation  laws  of  the  State  pro- 
vide for  the  merger  or  consolidation  of  corporations,  by  means  of  which  one 
company  may  acquire  by  purchase  the  rights  and  franchises  of  another ;  as 
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in  Pennsylvania,  where  the  act  of  April  17,  1876,  (P.  L.  88),  provides  that  in 
pursuance  of  certain  forms,  ''it  shall  be  lawful  for  any  corporation  [in  the- 
same  manner]  to  sell,  assign,  dispose  of,  and  convey  to  any  corporation 
created  under,  or  accepting  the  provisions  of  this  act,  its  franchises,  and  alt 
its  property,  real,  personal  and  mixed,  and  thereafter  such  corporation  shall 
cease  to  exist,  and  the  said  property  and  franchises,  not  inconsistent  with 
this  act,  shall  thereafter  be  vested  in  the  corporation  so  purchasing  as  afore- 
said.^' Such  a  law  exists  in  Nebrasha.  Chicago,  St.  P.,  M.  &  O.  R.  Co.  v. 
Lundstrum,  21  Am.  &  Eng.  R.  R.  Cas.  528.  And  in  West  Virginia,  Ches. 
&  Ohio  R.  Co.  V.  Miller,  114  U.  S.  176. 

In  case  of  a  mortgage  in  pursuance  of  statutory  authority  there  arises  the 
question  discussed  in  the  principal  case. 

Franchises  of  Road  pass  to  Purchaser  at  Foreclosure  Sale.— When  there 
has  been  a  judicial  sale  of  a  railroad  property  under  a  mortgage  authorized 
by  law,  covering  its  franchises,  it  is  now  well  settled  that  the  franchises  nec- 
essary to  the  use  and  enjoyment  of  the  railroad  passed  to  the  purchasers. 
New  Orleans,  etc.,  R.  Co.  «.  Delamore,  114  U.  S.  601.  The  court  say:  **It 
follows  that  if  the  franchises  of  a  railroad  corporation  essential  to  the  use  of 
its  road,  and  other  tangible  property,  can  by  law  be  mortgaged  to  secure  it& 
debts,  the  surrender  of  its  property,  upon  the  bankruptcy  of  the  company, 
carries  the  franchises,  and  they  may  be  sold  and  passed  to  the  purchaser  at 
the  bankruptcy  sale." 

This  was  also  assumed  to  be  the  law  by  the  opinion  of  the  court  pronounced 
by  Mr.  Justice  Matthews  in  the  case  of  Memphis  R.  Co. «.  Commissioners,  112 
U.  8.  609,  when  it  was  said:  ''The  franchise  of  being  a  corporation  need 
not  be  implied  as  necessary  to  secure  to  the  mortgage  bondholders  or  the 

?urchasers  at  a  foreclosure  sale  the  substantial  rights  intended  to  be  secured, 
'hey  acquire  the  ownership  of  the  railroad  and  the  property  incident  to  it 
and  the  franchise  of  maintaining  and  operating  it  as  such."  Sec  al80  Hall  v, 
Sullivan  R.  Co.,  21  Law  Rep.  138;  Galveston  R.«.Cowdrey,  11  Wall.  (U.  8.) 
459. 

A  grant  of  authority  to  a  railroad  company  to  sell  or  mortgage  "  its  prop- 
erty and  franchises"  enables  the  company  to  sell  or  mortgage,  not  only  those 
rights  and  franchises  which  are  essential  to  the  use  of  the  property  as  a  rail- 
road, but  also  those  which  are  incidental  without  being  essential.  Thus  a 
purchaser,  under  a  sale  of  the  company's  property  and  franchises  pursuant 
to  such  authority,  would  acquire  the  power  of  exercising  the  power  of  eminent 
domain  to  complete  the  construction  of  the  railroad,  and  to  build  branch 
lines,  if  that  was  one  of  the  franchises  of  the  company  owning  the  railroad* 
North  Carolina,  etc.,  R.  Co,  v,  Carolina  Cent.  R.  Co.,  83  N.  Car.  489;  Mora- 
wetz  Corp.  (2d  Ed.)  §  984.  But  a  lease  by  one  railroad  corporation  of  its  rail- 
road for  a  hundred  years  to  another  does  not  vest  in  the  lessee  any  power  to- 
exercise  the  right  of  eminent  domain,  but  this  power  remains  in  the  lessor, 
and  the  legislature  may  deal  with  the  lessor  exclusively  in  amending  its 
charter.  Mayor,  etc.,  of  Worcester  «.  Norwich,  etc.,  R.  Co.,  109  Mass.  103. 
The  exemption  from  taxation,  however,  is  a  personal  privilege  of  the  cor- 
poration to  which  it  is  granted.  It  will  not  pass  to  purchasers  from  the  rail^ 
road  company  at  a  foreclosure  sale.  Trask  v.  Maguire,  18  Wall.  (U.  8.)  891 ; 
Morgan  v.  Louisiana,  93  U.  8.  217 ;  Railroad  Co.  v.  Gaines,  97  U.  8.  697 ; 
East  Tenn.,  Va.  &  Ga.  R.  Co.  «.  Hamblen  Co.,  102  U.  8.  278;  s.  c,  2  Am.  & 
Eng.  R.  R.  Cas.  652;  Wilson  v.  Gaines,  103  U.  8.  417;  s.  c,  6  Am.  &  Eng. 
R.  R.  Cas.  627;  Louisville  &  N.  R.  Co.  «.  Palmes,  13  Am.  &  Eng.  R.  R.  Cas. 
880;  Memphis,  etc.,  R.  Co.  v.  Berry,  112  U.  S.  609;  Ches.  &  Ohio  R.  Co.  v. 
Miller,  114  U.  S.  176.  But  the  legislature  may,  of  course,  unless  restricted 
by  the  provisions  of  the  State  constitution,  confer  immunity  from  taxation 
upon  the  corporation  formed  by  the  purchasers  of  a  railroad  at  a  foreclosure 
sale.    Such  a  result  may  be  inferred  from  t)ie  terms  of  a  general  act  granting 
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to  the  new  corporation  the  rights,  powers,  and  privileges  of  the  old  one, 
where,  from  the  context  or  surrounding  circumstances  such  intent  may  be 
inferred.  Humphrey©.  Pegues,  16  Wall.  (U.  8.)  244;  Atlantic  &  G.  R.  Co. 
f>.  Allen,  15  Fla.  687;  State  9.  Winona  &  Bt.  P.R  Co.,  21  Minn.  816;  State 
«.  South  Minn.  R  Co.,  21  Minn.  844;  Louisville  &  N.  R.  Co.  «.  Gaines,  8  Fed. 
Ren.  266;  NichoUs  t>.  New  Haven  &  N.  R  Co.,  42  Conn.  108.  But  a  gen- 
eral grant  to  the  new  company  of  the  rights,  powers,  and  privileges  of  the 
old  one  will  not  exempt  it  from  taxation  where  such  an  intent  does  not 
clearly  appear.  Maine  Cent.  R.  Co.  f>.  Maine,  96  U.  B.  499;  Central  R  &  B. 
Co.  V.  Georgia,  92  U.  S.  656 ;  Atlantic  &  G.  R.  Co.  o.  Georgia,  98  U.  S.  859 ; 
Mobile  &  M.  R.  Co.  «.  Steiner,  61  Ala.  559;  St.  Paul  &  P.  R.  Co.  v.  Parcher, 
14  Minn.  297. 


Piedmont  and  Cumberland  B.  Co.  v.  Speelman. 
Mayeb  et  (d.  V.  Piedmont  and  Cumberland  B.  Co. 

(Advance  Gase^  Maryland,     June  21,  1887.) 

By  the  general  railroad  law  of  Maryland  it  is  reauired  that  the  certificate  of 
incorporation  of  a  railroad  company  shall  state  the  names  of  the  termini  of 
the  road,  and  the  county  or  counties,  city  or  cities,  through  T^hich  it  is  to 
pass.  JBeldj  that  it  is  a  sufficient  compliance  with  the  requirements  of  the 
law  that  the  termini  be  fixed  in  the  State  of  Maryland  with  reasonable  cer- 
tainty, and  the  cities,  etc.,  through  which  the  road  is  to  pass  be  specified ; 
and  the  fact  that  the  certificate  describes  the  route  of  the  road  as  running 
partly  through  the  State  of  West  Virginia  does  not  invalidate  the  incorpora- 
tion of  the  company  under  the  general  law  of  Maryland,  its  termini  being 
in  that  State. 

A  court  of  equity  will  not  lend  its  aid  to  an  assigpnee  of  a  lease  of  land 
through  which  a  railroad  company  seeks  to  condemn  a  right  of  way,  and  en- 
Join  it  from  so  doing,  when  it  is  shown  that  the  assigpnee  is  the  president  of 
a  rival  road,  and  denies  the  power  of  the  first  company  to  condemn  the 
land  under  its  charter,  but  will  leave  him  to  his  remedy  at  law. 

The  assignee  of  a  lease  of  land  through  which  a  railroad  company  desired 
to  obtain  a  right  of  way  refused  to  sell,  and  the  railroad  company  supposed 
it  had  no  power  under  its  charter  to  condemn  his  interest.  Proceedings  in 
which  the  original  lessee  had  been  made  a  party  had  been  instituted  and 
failed.  JBeld,  that  the  remedy  of  the  railroad  company  was  not  by  bill  for 
injunction  against  the  assignee,  but  to  amend  the  charter. 

Appeals  from  orders  of  the  circuit  court  for  Alleghany  count}-, 
in  suits  in  equity  for  injunctions. 

Argued  before  Alvey,  Ch.  J.,  Miller,  Robinson,  Tellott,  Bryan 
and  Stone,  JJ. 

The  facts  are  stated  in  the  opinions. 

WiUiam  Waish  and  William  J.  Head  for  appellant  in  first 
case. 

William  Walsh  and  William  J.  Read  for  appellee  in  second 
and  third  cases. 
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W.  I.  Oro8S  and  W,  F.  Frick  for  appellee  in  the  first  and  for 
appellants  in  the  other  two  cases. 

Stone,  J. — These  are  three  cases  on  the  special  docket  of  this* 
term  that  are  all  parts  of  one  transaction,  and  are  so  inseparably 
connected  together  that  one  opinion  will  dispose  of  the  wnole  of 
them.  The  Facts  of  these  several  cases  are  so  interwoven  that  one 
cannot  be  properly  considered  by  itself,  bnt  justice  reqaii*es  them 
to  be  considered  together. 

The  history  of  this  litigation  can  be  very  briefly  stated : 

The  Piedmont  &  CamDerland  R.  Co.  was  organized  under  the 
general  railroad  law  of  this  State  for  the  purpose  of  constructing 
a  railway  in  Alleghany  county,  beginning  at  a  point  facts. 

above  Westernport,  and  running  down  to  Cumberland.  The  cor- 
poration began  (he  work  of  constinicting  the  road,  and  continued 
perhaps  more  than  half  its  projected  line  until  it  came  to  a  small 
farm  in  Maryland,  called  the  Cookerly  farm,  and  at  that  point  the 
difficulties  began.  It  seems  that  it  agreed  with  the  owners  in  fee 
of  this  farm  as  to  the  right  of  way ;  but  as  some  of  these  were 
minors  it  was  concluded  to  condemn  it,  and  an  inquisition  was 
duly  held  and  ratified  by  the  court.  A  man  b^  the  name  of 
Speelman,  however,  claimed  to  be  a  tenant  on  this  farm,  and  ta 
hold  it  under  a  lease  for  two  years.  When  the  Piedmont  &  Cum- 
berland R.  Co.  undertook  to  condemn  the  right  of  way  through 
the  Cookerly  farm  it  made  this  man,  Speelman,  a  party  to  the  pro- 
ceedings, and  the  jury  valued  his  interest  at  $200. 

When  the  finding  was  returned  to  court  Speelman  objected  to 
the  confirmation  of  the  inquisition,  upon  the  ground  that  the  rail- 
way company  had  no  power  under  its  charter  to  condemn  the 
land ;  ana  the  court  did  set  aside  the  inquisition  as  to  Speelman, 
but  confirmed  it  as  to  the  Cookerlys,  and  the  judgment  seems  to- 
have  been  paid  them.  It  should  be  stated  that  before  these  con- 
demnation proceedings  were  begun,  which  was  on  Ist  of  October, 
1886,  Speelman,  to  wit,  on  the  8th  of  September,  1886,  had  ob- 
tained an  injunction  against  the  company  prohibitipg  it  from  going 
on  the  land.  The  ground  upon  which  he  obtained  the  injunc- 
tion was  that  he  had  a  lease  on  the  farm,  and  the  company  had 
not  agreed  with  him  as  to  compensation,  and  had  not  condemned 
his  interest.  The  company  alleges,  and  probably  with  truth,  that 
at  the  time  it  agreed  with  the  Cookerlys  it  had  no  knowledge  of 
the  claim  of  Speelman. 

At  any  rate,  immediately  after  the  injunction  was  obtained  by 
Speelman  the  company  commenced  the  condemnation  proceed- 
ings, which  resulted,  as  we  have  seen,  in  setting  aside  the  inquisi- 
tion as  to  Speelman,  probably  upon  the  ground  that  the  charter  of 
the  company  did  not  authorize  the  condemnation  at  that  point. 

From  this  decision  of  the  circuit  court  in  setting  aside  this 
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inquisition  as  to  Speelman  all  the  subsequent  litigation  in  these 
•cases  has  sprung.  Immediately  after  that  decision,  a  rival  and 
hostile  corporation,  the  Cumberland  &  Pennsylvania  road,  by  its 
president,  ifr.  Mayer,  appears  upon  the  scene,  and,  having  pur- 
chased the  right  of  Speelman  to  this  land,  has  exhausted  every 
legal  expedient  to  hinder  and  delay  the  building  of  the  roadf. 
As,  however,  the  important  question  in  the  case  is  the  validity  of 
the  charter  of  the  Piedmont  &  Cumberland  road,  we  will  first 
consider  that. 

That  company  was  organized  under  the  general  railroad  law  of 

the  State.  That  law  provides  that  the  certificate  of 
Q^SmS^^Ri^  incorporation  shall  specify :  "  First,  the  name  assumed 
SworpoLmon?  by  such  company,  and  by  which  it  shall  be  known ; 

second,  the  names  of  the  places  of  the  termini  of  said 
road,  and  the  county  or  counties,  city  or  cities,  through  which 
Buch  road  shall  pass;  third,  the  amount  of  capital  stock  necessary 
to  construct  such  road."  A  subsequent  section  provides  :  "  That 
whenever  any  railroad  company  heretofore  incorporated,  or  which 
may  hereafter  be  incorporated,  shall  find  it  necessary  for  the  pur- 
pose of  avoiding  annoyances  to  public  travel,  or  dangerous  or  difli- 
cult  curves  or  gi-ades,  or  unsafe  or  unsubstantial  grounds  or  foun- 
dations, or  for  other  reasonable  causes,  to  change  the  location  or 
grade  of  any  portion  of  their  road,  whether  heretofore  made,  or 
hereafter  to  be  made,  such  railway  company  shall  be  and  are 
hereby  authorized  to  make  such  changes  of  grade  and  location ; 
not  departing  from  the  general  route  prescribed  in  the  certificate 
of  such  company." 

The  point  of  the  objection  to  the  charter  is  that  it  does  not  pursue 
the  route  laid  down  in  its  charter.  The  charter  on  that  point  is  in 
puRsiTiKo   THB  thoso  words :  "  2.  We  do  further  certify  that  the  said 

corporation  so  formed  is  a  corporation  for  the  purpose 

of  constructing  and  operating  a  railroad  in  Maryland, 
IN  THB  State,  beginning  at  a  point  in  Alleghany  county,  in  said  State, 
opposite  to  the  junction  of  the  West  Virginia  Central  &  Pitts- 
burs^  R.  Co.  with  the  Baltimore  &  Ohio  R.  Co.  above  Piedmont, 
in  West  Virginia;  running  thence  through  or  near  to  the  town  of 
Westernport,  in  Alleghany  county,  Maryland,  to  a  convenient 
point  below  Keyser,  in  West  Virginia,  where  it  may  cross  the 
north  branch  of  the  Potomac  River  into  West  Virginia,  and  also 
from  a  convenient  point  on  the  north  branch  of  the  Potomac,  at 
or  near  the  city  of  Cumberland,  in  Alleghany  county,  Maryland, 
to  another  convenient  point  adjacent  thereto,  all  of  the  said  road 
passing  through  Alleghany  county,  in  the  State  of  Maryland." 

There  is  no  pretence  that  the  termini  of  the  road  are  not  des- 
ignated in  its  charter  with  reasonable  certainty.  It  is  to  run 
from  a  point  in  Alleghany  county,  opposite  the  junction  of  the 
West  Virginia  Central  &  Pittsburg  R.  Co.,  with  the  Baltimore  & 
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Ohio  R.  Co.,  to  a  convenient  point  adjacent  to  Cumberland.  Nor 
is  there  any  difficulty  as  to  the  "  cities."  The  charter  only  calls 
for  one  town,  Western  port,  and  that  the  road  runs  to  now.  But 
the  charter  says  that  at  a  convenient  point  below  Keyser,  the 
road  may  cross  the  Potomac  into  West  Virginia,  and  also  from  a 
convenient  point  on  the  Potomac  at  or  near  the  city  of  Cumber- 
land to  another  point  adjacent  thereto. 

The  meaning  of  this  latter  clause  undoubtedly  is  that  the  road 
was  expected  to  be  built  from  the  place  where  it  first  crossed  the 
Potomac  into  West  Virginia  on  the  West  Virginia  side  of  the  river 
until  it  recrosses  into  Maryland  near  Cumberland.  If  the  road 
had  been  so  built  or  attempted  to  be,  would  it  have  been  a  valid 
charter,  and  could  the  land  adjacent  to  Cumberland  have  been 
properly  condemned  ?  For  we  must  all  concede  that  if  a  railroad 
•organized  under  the  general  law  attempts  to  condemn  property 
outside  of  its  legal  route,  the  inquisition  will  be  enjoined. 

The  general  railroad  law  of  this  State  is  a  remedial  statute  and 
is  therefore  to  be  construed  liberally.  Good  faith  and  reasonable 
<5ertainty  is  all  that  is  required.  In  passing  that  law  the  legislature 
distinctly  recognized  the  benefit  of  railroads  to  the  community, 
and  did  away  with  the  old,  cumbersome  and  expensive  mode  of 
obtaining  by  legislative  action  the  right  to  build  them.  It  was  the 
manifest  object  of  that  law  to  enlarge  and  not  to  restrict  the  con- 
struction of  railroads.  The  general  railroad  law  (Act  of  1876) 
stands  in  the  place  of,  and  is  a  substitute  for,  the  old  special  charter ; 
and  if  the  rule  laid  down  in  the  certificate  of  the  Piedmont 
&  Cumberland  R.  would  have  been  sufficiently  certain  in  a 
special  charter,  I  apprehend  that  it  will  be  sufficient  in  this  charter. 
The  meaning  of  the  charter  of  the  Piedmont  &  Cumberland  road 
was  that  at  a  convenient  point  below  Keyser  it  should  cross  the 
Potomac  into  West  Virginia,  and  run  down  on  the  West  Virginia 
side  of  the  river  until  near  Cumberland,  when  it  should  recross 
into  Maryland  and  find  its  southern  terminus  near  that  city. 

Now,  I  cannot  perceive  why  that  is  not  a  perfectly  valid  char- 
ter. The  fact  that  the  road  runs  through  two  States  does  not  make 
it  two  roads.  The  Baltimore  &  Ohio  runs  from  Maryland  into 
West  Virginia  and  back  again  into  Maryland  without  losing  its 
identity  as  one  road,  or  any  difficulty  being  perceived  in  its  special 
charter  giving  it  that  privilege.  If  there  is  no  objection  in  givinij 
such  privilege  by  special  charter,  where  is  the  objection  to  such 
charter  under  the  general  law  ? 

The  case  of  lie  JTew  York,  Lackawanna  &  Western  R.  Co.,  88 
K.  Y.  279,  is,  I  think,  a  case  in  point.  In  that  case,  after  the  in- 
corporation under  the  general  railroad  law  of  New  York,  which  is 
in  that  respect  like  ours,  the  directors  came  to  the  conclusion  that 
a  part  of  the  road  should  be  run  through  the  State  of  Pennsylvania, 
and  this  route  necessitated  a  change  of  a  county  in  New  York 
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thronffh  which  the  road  was  to  run.  They  took  steps  to  do  this  by 
amending  their  charter;  but  the  court  of  appeals  of  that  State  de- 
cided that  it  was  unnecessary  to  amend,  as  tney  had  power  under 
their  certificate  to  make  the  change.  No  question  whatever  was 
made  of  the  power  of  the  road,  in  order  to  straighten  its  line,  or  for 
any  other  proper  cause,  to  run  into  an  adjoining  State  and  return. 
Of  course  the  State  of  Maryland  has  nothing  to  do  with  the  road 
in  West  Virginia;  but  it  can  permit,  by  either  general  or  special 
law,  the  road  to  run  beyond  her  limits  and  return. 

"No  possible  reason  can  exist  why  under  the  general  law  a  rail- 
road lying  on  the  border  of  a  State  may  not  be  built  partly  in  one 
State  and  partly  in  another.  The  conformation  of  the  country 
may  make  it  a  necessity  to  do  so,  or  the  public  interest,  which  as 
Mr.  Wood  says  is  the  interest  of  the  stockholders,  may  make  it 
desirable  to  do  so.  For  these  reasons  we  think  that  a  road  lying 
near  the  border  line  between  two  States  may  lie  partly  in  one  and 

Sartly  in  the  other.  The  law  of  this  State  requires  the  termini  to 
e  fixed  in  this  State  with  reasonable  certainty,  and  the  cities  (if 
any)  through  or  near  which  the  road  is  to  pass.  We  think  the 
termini  have  been  fixed  in  this  State,  good  faith  observed,  and  the 
towns  named. 

fiut  another  objection  is  raised  against  the  charter ;  and  that  is 
that  after  crossing  into  West  Virginia  at  a  convenient  point  below 
Keyser,  it  re-crossed  into  Maryland  before  it  reached  the  point  near 
Cumberland. 

The  charter,  as  I  construe  it,  only  gives  the  road  per- 
crobswo  WTO  mission  to  go  to  West  Virginia ;  but  it  certainly  aoes 
jJv^  RE-cBo^  not  compel  it  to  go  to  West  Virginia  and  stay  there 
S3ro!^  ^'  until  near  Cumberland.  In  the  nature  of  things  a 
Maryland  law  could  not  compel  a  corporation  to  go  out 
of  the  State  ;  all  it  could  do  is  to  give  it  permission  to  do  so. 

But  that  question  seems  to  me  to  be  disposed  of  by  the  twelfth 
section  of  the  Act  of  1876  ;  that  provides  that  for  any  reasonable 
cause  the  road  may  make  a  change  in  its  location,  provided  it  does 
not  depart  from  the  general  route  prescribed  by  its  charter.  An 
inspection  of  the  map  will  show  that  this  road  has  not  departed 
from  the  general  route  prescribed  by  the  charter.  Its  general  route 
is  by  its  charter  (on  that  part)  is  from  below  Keyser  to  Cumber- 
land ;  and  it  has  pursued  that  route  in  a  line  straighter  and  more 
direct  than  the  boundary  line  (the  Potomac)  between  the  two  States. 
The  crossing  and  recrossing  tne  river  was  evidently  only  to  avoid 
the  natural  obstacles  diflicult  to  surmount,  and  made  the  line  more 
direct. 

I  am,  therefore,  of  opinion  that  the  Piedmont  &  Cumberland 
road  has  full  power,  under  its  charter,  to  locate  and  build  the  road 
where  it  has  located  it,  and  as  a  necessary  consequence  the  full 
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power  and  authority  to  condemn  a  right  of  way  over  the  Cookerly 
farm. 

This  main  question  being  settled,  the  several  cases  may  be  dis- 
posed of  without  much  difficulty ;  and  first  as  to  the  case  of  Speel- 
man. 

He  having  alleged  in  his  bill  that  he  had  an  interest  as  tenant, 
and  whieh^primay^acie^  we  think  he  had,  and  that  he 
had  not  been  paid  by  the  railroad  company,  nor  his  in-  imowith  wrSl 
terest  condemned,  he  "was  entitled  to  an  injunction  mjuKcSS?^ 
until,  by  one  or  the  other  of  these  modes,  the  rail-  ^^^^' 
road  company  had  acquired  the  right  to  go  on  the  land.  But,  in- 
asmuch as  it  is  clearly  shown  that  at  the  time  of  the  trial  of  this 
case  in  the  court  of  appeals  he  had  parted  with  his  interest  and  had 
no  longer  any  interest  in  the  subject-matter  of  the  suit,  the  order 
for  the  injunction  must  now  be  reversed,  and  the  bill  dismissed. 

But  Mayer,  his  assignee,  filed  a  bill  subsequently,  on  March  30, 
1887,  alleging,  among  other  matters,  the  same  thing 
that  Speelmau  had,  that  is,  that  his  interest  had  not  party      pur- 
been  paid  for  or  condemned,  and  asking:  an  miunction,  art's  intkriist 

,.     V*  i?J  TO     THROW    OB- 

wnicn  was  reiusea.  otaclbs  ik  thb 

-rr      J3  ^^  •  j.  -%r  iii  WAT    WILL   NOT 

Under  ordinary  circumstances  Mayer  would  have  be  aided. 
been  entitled  to  an  injunction  to  restrain  the  entry  of 
the  road  upon  the  leased  premises,  until  either  by  agreement  or 
condemnation  he  was  paid  for  his  interest. 

But  the  several  records  now  before  the  court  disclose  beyond  a 
reasonable  doubt  that  the  purchase  of  Mayer  of  this  lease  was  for 
the  sole  purpose  of  throwing  obstacles  in  the  way  of  the  comple- 
tion of  tne  road ;  and  that  the  purchase  of  the  lease  was  made  in  the 
interest  of  a  rival  road,  of  which  he  was  president,  and  after  he  be- 
lieved that  the  charter  of  the  Piedmont  &  Cumberland  road  did 
not  authorize  a  condemnation  there. 

Whatever  may  be  the  mere  legal  rights  of  the  complainant  ho 
must  assert  them  in  the  courts  of  law,  as  a  court  of  equity  will  not 
lend  its  aid  to  further  so  discreditable  a  scheme,  and  the  order  re- 
fusing the  injunction  will  be  affirmed.  Wood  v.  Charing  Cross 
R.  Co.  33  Beav.  291. 

The  third  and  last  case  is  that,  of  The  Eoad  v,  Mayer  and  others, 
No.  6,  special  docket,  in  which  an  injunction  was  granted  the  road 
against  Mayer  and  othere.  This  injunction  was  granted  in  Febru- 
ary, 1887,  and  after  the  road  had  attempted  to  condemn  the  inter- 
ests of  Speelman  and  had  failed  to  do  so.  It  is  also  apparent  that 
no  agreement  had  been  made  with  Mayer,  the  assignee.  The  case 
as  it  then  appeared  was  this:  the  owner  of  the  lease  would  not  sell 
and  the  road  supposed  it  could  not  condemn  the  interest.  By 
making  Speelman  a  party  to  the  inquisition  it  acknowledged  that 
he  hada  claim  of  which  it  had  notice.     But  we  fail  to  see  how 

these  facts  authorized  a  resort  to  a  bill  for  an  injunction.     If  no 
30  Am.  &  Eng.  R.  Cas.  -21 
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agreement  could  be  reached,  and  the  road  supposed  it  had  no  ri^ht 
to  condemn,  an  amendment  of  its  charter  was  the  only  remedy, . 
and  not  a  resort  to  an  injunction  ;  and  that  case  must  be  reversed 
and  the  bill  dismissed. 

We  do  not  think  it  necessary  to  notice  many  points  raised  in  the 
argument.  The  view  we  have  taken  disposes  oi  the  whole  of  these 
cases. 

Order  reversed  with  costs,  and  bill  dismissed,  in  the  case  of  the 
Piedmont  &  Cumberland  R.  Co.  v,  Speelman. 

Order  reversed  with  costs,  and  bill  dismissed,  in  Mayer  et  al.  v. 
Piedmont  &  Cumberland  R.  Co. 

Order  affirmed  with  costs  in  Mayer  v.  Same. 

Separate  opinion  by  Alvey,  Ch.  J.  (concurring  in  part,  and  dis- 
senting in  part). — I  entirely  concur  in  the  result  of  the  opinion, 
whereby  these  cases  have  all  been  dismissed,  as  being  without  equity 
to  support  them.  But  I  do  not  agree  in  that  portion  of  the  opin- 
ion which  treats  of  the  construction  of  the  Act  of  1876,  chap.  242, 
and  the  certificate  of  incorporation  of  the  Piedmont  &  Cumberland 
R.  Co.,  granted  under  that  act.  I  shall,  therefore,  state  briefly 
my  views  of  these  cases,  and  of  the  rights  and  powers  of  the  Pied- 
mont &  Cumberland  R.  Co.  derived  tnrough  its  certificate  of  in- 
corporation, under  the  Act  of  1876. 

There  are  three  cases,  and  three  several  appeals,  all  brought  here 
from  orders  of  the  court  below,  passed  upon  mere  ex  parte  presen- 
tations by  the  complainants,  by  their  several  bills.  All  the  bills 
relate  to  the  same  subject-matter  of  contest;  and  in  each  bill  an 
injunction  is  prayed.  While  the  cases  were  not  in  fact  all  argued 
together,  as  they  well  might  have  been,  they  were  all  argued  by 
the  same  counsel,  representing  the  same  opposing  pretensions  in  each 
case ;  and  all  three  cases,  therefore,  may  well  be  considered  and 
disposed  of  together,  in  one  opinion. 

The  first  case  in  the  series  is  that  of  Speelman,  the  alleged  ten- 
ant, against  tlie  Piedmont  &  Cumberland  R.  Co.,  in  which  the  lat- 
ter is  sought  to  be  restrained  from  entering  upon  and 
sp«KLiiAif»8  constructing  its  road  over  the  land  held  by  the  com- 
jwCTioS.^  "*"  plainant,  as  tenant,  his  interest  in  such  land,  embraced 
within  the  location  of  the  road-way,  not  having  been 
purchased  or  condemned  by  the  defendant.  The  bill  was  filed  on 
on  the  8th  of  September,  1886,  and  an  ex  pwrte  order  for  an  in- 
junction was  obtained  the  same  day.  After  the  injunction  was 
issued,  the  defendant,  by  taking  an  appeal  and  giving  bond,  dis- 
solved the  injunction  and  proceeded  with  its  work  on  the  road. 

The  allegations  of  the  bill  furnish  sufiicient  ground  for  an  in- 
junction  ;  and  if  this  bill  stood  alone,  without  regard  to  subse- 
quent disclosures  as  to  the  changed  relation  of  the  complainant  to 
the  subject-matter  of  contest,  the  order  appealed  from  would  have 
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to  be  aflSrmed,  and  the  injunction  restored.  Bait.  &  O.  E.  Co.  v. 
Thompson,  10  Md,  76 ;  New  Cent.  Coal  Co. -v.  George's  Creek  Coal, 
<5tc.,  Co.  37  Md.  539,  666. 

But,  by  the  bill  subsequently  filed  by  Charles  F.  Mayer,  as  as- 
45ignee,  against  the  Piedmont  &  Cumberland  R.  Co.,  founded  upon 
the  same  alleged  right  of  Speelman,  the  tenant,  alleging 
the  utter  absence  of  power  in  the  defendant  to  acquire  stkklua^  a»- 
the  proposed  right  or  way  for  its  road,  and  praying  the  -n™bhtim5 
same  relief  as  that  prayed  in  the  previous  bill  by  Speel-  SYf^*"  ""' 
man,  it  is  shown  that  Speelman,  on  the  10th  of  Jan- 
uary,  1887,  assigned  all  his  r^glit,  title  and  estate,  in  and  to  the 
leasehold  premises,  to  Charles  F.  Mayer,  president  of  the  Cumber- 
land &  Pennsylvania  R.  Co.  The  Piedmont  &  Cumberland  R., 
when  completed,  will  be  a  rival  and  competing  road  with  that  of 
the  Cumberland  &  Pennsylvania  R.;  and  the  company  owning 
this  last-mentioned  road  has  many  interests  that  will  be  in  conflict 
with  the  successful  operation  of  the  road  of  the  defendant  when 
•completed.  In  view  of  the  circumstances  disclosed  it  is  not  a  mat- 
ter of  doubtful  conjecture  as  to  the  motive  and  object  of  obtaining 
the  assignment  of  the  lease  from  Speelman  to  Mayer.  Indeed, 
that  object  is  not  attempted  to  be  concealed. 

It  thus  appears  that  Speelman  has  no  longer  any  interest  in  the 
fiubject-matter  of  the  contest,  and  is,  therefore,  not  entitled  to  have 
the  injunction  granted  or  his  bill  restored  by  an  affirmance  of  the 
order  appealed  from.  Nor  is  Mayer  entitled  to  an  injunction  on 
his  bill ;  for  it  is  conceded  that  he  knew  of  the  purpose,  and  of  the 
€tep8  taken  by  the  defendant  company,  to  procure  the  right  of  way 
for  its  road  over  the  leased  premises,  and  that  he  had  no  other 
motive  or  purpose  in  obtaining  the  assignment  of  the  lease  from 
the  tenant  than  that  of  obstructing  and,  if  possible,  totally  defeat- 
ing the  construction  of  the  defendant's  road  over  the  land  embraced 
in  the  lease.  This  being  the  fact,  whatever  might  be  the  determina- 
tion of  a  court  of  law  in  respect  to  it,  it  is. very  certain  that  a  court 
of  equity  will  lend  no  aid  to  give  effect  to  sudi  a  transaction.  In 
the  view  of  that  court  such  a  contract,  entered  into  for  such  a  pur- 
pose, is  not  only  against  conscience,  but  against  public  policy,  and 
will  not  be  enforced  or  allowed  effect  as  against  the  party  or  com- 
pany sought  to  be  prejudicially  affected.  It  has  been  held,  upon 
full  consideration,  that  a  railroad  company  has  no  right  to  purchase 
land,  merely  to  prevent  a  rival  company  from  obtaining  it,  or  for 
purposes  of  obstruction  or  speculation  ;  nor  could  it  be  purchased 
in  tne  name  of  an  officer  of  the  company  for  the  latter's  benefit, 
for  any  such  purpose.  Rensselaer,  etc.,  K.  Co.  v.  Davis,  43  N.  Y. 
137 ;  1  Morawetz  Corp.  §  394,  and  cases  there  cited. 

It  is  not  claimed  or  pretended  that  Mr.  Mayer  would  have  had 
anything  to  do  with  the  lease  but  for  the  fact  of  his  relation  to  the 
rival  road  owned  by  the  Cumberland  &  Pennsylvania  R.  Co.;  and 
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that  the  assignment  of  the  lease  was  obtained  in  the  interest  and  be* 
half  of  that  company  is  clearly  shown  upon  the  face  of  the  assign- 
ment itself,  for  it  is  made  in  terms  to  Mayer  as  president  of  the 
Camberland  &  Pennsylvania  R.  Co.  There  is  no  room  to  donbt 
that  the  assignment  was  obtained  solely  for  purposes  of  obstruc- 
tion, and  to  fnrnish  the  foundation  for  litigation  with  the  rival 
company,  whereby  advantages  might  Be  obtained  by  delay,  and 
from  such  embarrassment  to  that  company  as  would  likely  result 
from  persistent  and  protracted  litigation  in  regard  to  its  right  of 
way.  To  accomplish  such  purposes  a  court  of  equity  will  not 
for  a  moment  lend  its  aid,  or  give  to  the  attempt  the  slightest 
countenance.  Ffooks  v.  Southwestern  K.  Co.,  1  Sm.  &  Giflf^ 
142;  Hartford,  etc.,  R.  Co.  v.  New  York,  etc.,  R.  Co.  3  Rob. 
(N.  Y.)  411. 

The  court  below  was,  therefore,  clearly  right  in  refusing  the  in- 
junction prayed  by  the  bill  filed  by  Mayer  against  the  Piedmont  & 
Cumberland  R.  Co. 

But  while  neither  Speelman  nor  Mayer  has  any  equitable  ground 
for  calling  into  active  exercise  the  powere  of  a  court  of 
S?"StStS!w  equity,  on  the  bills  filed  by  them,  as  the  facts  are  now 
oF^wcoRPORA.  disclosed,  the  Piedmont  &  Cumberland  R.  Co.  is 
equally  without  right  to  invoke  the  assistance  of  the 
court  on  its  bill,  filed  against  Mayer  and  othera.  Mayer  and  his 
men  were  in  possession  of  the  premises,  claiming  under  Speelman. 
To  entitle  the  railway  company  to  aid  from  the  court,  it  was  in- 
cumbent upon  it  to  show  clearly  a  superior  right  to  that  of  Speel- 
man, or  any  one  claiming  under  him.  This  it  has  wholly  failed  to 
do.  That  Speelman  had  an  interest  in  the  farm  is  shown  by  the 
lease  exhibited,  and  the  accompanying  possession  under  it ;  and  his 
right  or  interest  was  fully  conceded  by  the  railway  company,  in  the 
proceedings  taken  to  condemn  his  interest  in  the  location  of  the 
road  through  the  farm.  The  condenmation  proceeding  failed,  be- 
cause of  the  decision  of  the  circuit  court  that  there  was  no  power 
in  the  railway  company,  under  its  certificate  of  incorporation,  to 
take  such  proceeding  to  acquire  a  right  of  way  in  that  location  m 
{nvitu7n. 

That  decision  was  a  finality  as  to  the  rights  involved  in  that 
case,  and  there  could  be  no  review  of  it,  and  especially  not  by  a 
court  of  equity,  that  court  having  no  power  to  reverse  the  judg- 
ment  of  the  circuit  court  rendered  in  a  condemnation  proceeding 
under  the  statute. 

It  is  clear,  then,  that  there  was  no  suiBcient  ground  shown  in  the 
bill  filed  by  the  railway  company  for  an  iniunction;  and  th«re  was, 
therefore,  error  committed  by  the  court  below  in  the  order  passed 
thereon  granting  the  injunction.  And  this  bill,  as  well  as  the 
other  two  bills,  has  been  properly  dismissed  by  the  opinion  of  this 
court.     To  this  extent  we  all  agree,  as  I  undcrstanu  the  opinion  ; 
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xind  thus  all  the  cases  are  f ally  disposed  of,  without  anything  more 
necessary  to  be  said  in  regard  to  them. 

But  the  majority  of  the  court,  in  the  opinion  filed,  have  deemed 
it  proper  to  go  further,  and  to  declare  their  construction  of  the  cer- 
tificate of  incorporation  with  the  railroad  company,  in  connection 
with  the  provisions  of  the  statute  under  which  the  certificate  was 
granted,  as  to  the  right  of  the  com  pan  v  to  make  location  of  its 
road.     It  is  to  this  part  of  the  opinion  that  I  do  not  assent. 

By  the  certificate  of  incorporation,  a  railway  company  by  the 
name  of  "  The  Piedmont  &  Cumberland  R.  Co.,"  was  rioht  of  the. 
incorporated  in  April,  1886;  and  there  was  another  sStamok  of 
company  of  the  same  name  incorporated  under  the  law  wjottt. 
of  West  Virginia,  for  the  construction  of  a  railroad  from  Piedmont 
to  Cumberland.  The  town  of  Piedmont,  in  West  Virginia,  and 
the  city  of  Cumberland,  in  Maryland,  are  both  on  the^orth  branch 
-of  the  Potomac  river,  and  are  some  twenty  odd  miles  apart  by  the 
course  of  the  river.  By  the  certificate  of  incorporation  under  the 
general  railroad  incorporation  law  of  this  State,  it  is  declared  that 
the  corporation  formed  is  "  for  the  purpose  of  constructing  and 
-operating  a  railroad  in  Maryland,  be^nningat  a  point  in  Alleghany 
county,  m  said  State,  opposite  the  junction,  etc.,  above  Piedmont, 
in  West  Virginia,  and  running  thence  through  or  near  to  the  town 
of  Westeniport,  in  Alleghany  county,  Maryland,  to  a  convenient 
point  below  Keyser,  in  West  Virginia,  where  it  may  cross  the 
north  branch  of  the  Potomac  Kiver  into  West  Virginia ;  and  also 
from  a  convenient  point  on  the  north  branch  of  the  Potomac,  at  or 
near  the  city  of  Cumberland,  in  Alleghany  county,  Maryland,  to 
another  convenient  point  adjacent  thereto,  all  of  the  said  road 
passing  through  Alleghany  county  in  the  State  of  Maryland. 

The  road  has  been,  for  much  the  greater  part  of  tne  way,  ac- 
tually constructed.  Bv  an  illustrative  map,  used  in  the  argument, 
it  is  shown  that  from  the  western  terminus  to  the  convenient  point 
below  Keyser,  the  route  prescribed  in  the  certificate  of  incorpora- 
tion had  Seen  pursued,  in  the  location  and  construction  of  the  road  ; 
and  at  the  latter  point  it  has  been  taken  across  the  river  into  West 
Virginia,  to  connect  and  run  with  the  road  of  the  Piedmont  & 
Cumberland  R.  Co.  in  that  State.  In  the  bill  filed  by  the  railway 
company  it  is  expressly  admitted  and  averred  that  the  two  roads, 
the  one  in  Maryland  and  the  other  a  West  Virginia  road,  were  in- 
tended to  form  a  continuous  line  from  the  commencement  above 
Piedmont  to  the  city  of  Cumberland.  The  road  crosses  and  re- 
isrosses  the  river  several  times ;  but,  as  will  be  observed,  there  is  no 
route  prescribed  in  the  certificate  for  the  road  on  the  Maryland 
side  of  the  river,  from  the  point  where  the  road  first  crosses  to  the 
West  Virginia  side  below  !feeyser,  to  the  point  on  the  river  at  or 
near  Cumberland ;  and  the  road  approaches  this  latter  point  for 
several  miles  on  the  West  Virginia  side  of  the  river,  and  from 
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which  it  crosses  the  river  to  enter  Cumberland.  The  Oookerlj 
farm,  the  locus  in  qtiOj  is  some  two  or  three  miles  below  the  point 
where  the  road  lirst  crosses  the  river  below  Keyser,  and  some  thir- 
teen or  fourteen  miles  above  Cumberland. 

Looking  to  the  route  as  prescribed  in  the  certificate  of  incorpora- 
tion, and  to  the  subsequent  manner  of  location  and  construction  of 
the  road,  it  is  too  clear  for  question  that  it  was  no  part  of  the  plan 
of  the  road,  when  the  certificate  of  incorporation  was  executed,  that 
any  portion  of  the  line  should  be  located  in  Maryland  after  it 
crossed  the  river  below  Keyser,  until  it  reached  the  point  at  or 
near  Cumberland,  by  the  route  on  the  West  Virginia  side  of  the 
river.  And  if  such  was  the  intention  of  the  corporators  at  the 
time  of  the  execution  of  the  certificate,  and  that  is  made  manifest 
by  the  certificate  itself,  it  is  certainly  clear  that  no  mere  subsequent 
change  of  {turpose  could  confer  upon  them  the  right  to  adopt  a 
difiEerent  route.  The  statement  in  the  certificate  that  all  of 
said  road  passes  through  Alleghany  county  means,  of  coui'se,  that 
so  umch  of  the  route  as  is  prescribed  in  the  certificate  passes 
througli  that  county,  which  is  strictly  the  fact. 

It  is  fully  conceded  by  all,  as  I  understand  the  position  taken^ 
that  it  was  the  original  intention  of  the  corporators  to  connect  their 
road  below  Keyser  with  the  road  of  the  same  name  on  the  West  Vir- 
ginia side  of  the  river,  and  to  make  a  continuous  line  by  the  use  of 
that  road  or  route  down  to  a  point  opposite  to  Cumberland,  where 
it  would  recross  the  river  and  come  into  the  city.  Indeed,  all  the 
facts  of  the  case,  as  well  as  the  route  described  in  the  certificate  of 
incorporation,  plainly  show  such  to  have  been  the  intention. 

fiut  it  is  supposed  that  the  difficulty,  growing  out  of  the  fact  of 
the  change  of  route  from  that  originally  contemplated  by  the  cor- 
porators at  the  time  of  the  execution  of  the  certificate  of  incoi'po- 
ration,  and  as  described  therein,  may  be  obviated  by  force  of  the 

frovisions  contained  in  section  12  of  the  Act  of  1876,  chap.  242.. 
have  not,  however,  been  able  so  to  read  that  section  of  the 
statute. 

It  is  in  that  section  provided  that  whenever  any  railroad  com- 
pany  shall  find  it  necessary  for  the  purpose  of  avoiding  annoyance 
to  public  travel,  or  dangerous  or  difficult  curves  or  grades,  or  un- 
.  safe  or  unsubstantial  ground  or  foundations,  or  for  other  reasonable 
causes,  to  change  the  location  or  grade  of  any  portion  of  its  road^ 
whether  heretofore  made,  or  hereafter  to  be  made,  such  railroad 
company  shall  be  authorized  to  make  such  changes  of  grade  and 
location,  "  not  departing  from  the  general  route  prescribed  in  the 
certificate  of  such  company." 

It  thus  appears  to  be  necessary,  by  the  plain  terms  of  the  statute, 
that  the  general  route  of  the  intended  road  shall  be  prescribed  in 
the  certificate  of  incorporation  ;  and  the  route  so  prescribed  cannot 
be  departed  from,  except  in  the  manner  and  to  the  extent  as  pro- 
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Tided  for  in  the  twelfth  section  of  the  act.  This  provifiion  of  the 
statute,  as  the  terms  plainly  import,  applies  only  to  an  existing 
road,  and  to  one  to  be  constructed  and  before  construction.  The 
railway  company,  however,  has  made  no  pretence  that  it  is  at- 
tempting to  exercise  the  power  conferred  by  this  section  of  the 
statute. 

It  is  not  shown  that  any  of  the  conditions  exist  to  entitle  it  to 
exercise  such  power.  Ko  notice  has  been  given,  such  as  is  re- 
quired by  the  section ;  and  without  such  notice  the  riglit  of 
eminent  domain  cannot  be  exercised  to  effect  such  diange  in  the 
original  location.  But  it  is  too  clear  for  argument  that  the  pro- 
vision of  the  statute  was  never  intended  to  apply  to  a  case  like  the 
present.  It  was  certainly  never  intended  to  allow  a  change  or 
deviation  from  a  line  of  road  out  of  the  State  to  a  new  location 
within  tins  State.  The  change  of  route  here  is  from  a  line  of  road 
located  in  West  Virginia,  and  without  physical  connection  witli 
that  portion/ of  the  road  located  and  constructed  between  Pied- 
mont and  tlie  point  of  crossing  the  river  below  Keyser.  There  is 
no  continuity  of  route  in  Maryland,  and  the  change  or  deviation 
attempted  is  from  the  West  Virginia  road,  and  not  from  a  Mary- 
land road  ;  and  therefore  the  statute  has  no  application  to  it. 

It  cannot  be  supposed  for  a  moment  that  the  legislature  ever  in- 
tended that  a  foreign  railroad  corporation,  owning  a  road  in  an 
adjoining  State,  should  have  the  power,  by  a  changje  in  the  route  of 
its  railroad,  to  locate  a  route  or  any  portion  of  its  route  within  this 
State,  and  have  the  power  to  exercise  the  sovereign  right  of  emi- 
nent domain,  to  secure  its  right  of  way.  And  if  Uie  legislature  has 
not  expressly  granted  such  power  by  statute,  as  it  surely  has  not, 
clearly  no  such  power  can  be  derived  by  implication,  from  the  cer- 
tificate of  incorporation  of  a  domestic  railroad  company,  simply 
because  the  latter  has  made  a  connection  with  a  railroad  located  in 
•an  adjoining  State.  It  is  a  principle  of  universal  recognition  that 
the  grants  of  franchises  from  the  State  are  construed  strictly,  and 
most  strictly  in  favor  of  the  public  and  against  the  grantee.  This 
is  especially  so  in  cases  where  it  is  claimed  that  the  power  of  emi- 
nent domain  has  been  delegated  by  the  State.  In  such  cases  it 
must  be  clear,  beyond  reasonable  doubt,  that  the  right  is  possessed 
by  the  party  attempting  its  exercise,  and  the  power  granted  must 
be  strictly  pursuea,  because  it  is  against  common  riglit.  Charles 
River  Bridge  v.  Warren  Bridge,  11  Pet.  544,  645;  New  York, 
etc.,  R.  Co.  V.  Kip,  46  KY.  646. 

It  was  the  obvious  policy  of  the  State,  in  passing  the  general 
railroad  incorporation  law  of  1876,  chap.  242,  to  encourage  and 
facilitate  the  construction  of  railroads  within  our  State.  All  rail- 
roads that  may  be  constructed  under  the  provisions  of  that  law 
were  intended  to  be  exclusively  under  the  control  and  jurisdiction 
of  this  State,  and  in  no  manner  to  be  subject  to  the  jurisdiction  and 
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control  of  another  State.  Located  as  this  road  appears  to  be,  this 
State  will  have  but  a  very  partial  jurisdiction  over  it.  It  will  be 
strictly  an  interstate  road ;  and  this  State  will  neither  be  able  to  t^g- 
ulate  the  rates  of  tolls  and  charges  upon  it,  nor  exercise  power 
for  keeping  it  in  repair  and  safe  working  condition  for  the  protec- 
tion of  the  public. 

In  my  opinion,  it  never  was  the  intention  of  the  legislature  that 
the  provisions  of  the  general  i*ailroad  law  should  be  applied  in  such 
a  case  as  this.  And  without  saying  that  so  much  of  the  road  as 
may  be  constructed  on  the  route  prescribed  in  the  certificate  of  in- 
corporation is  without  warrant  of  law,  I  am  clearly  of  opinion  that 
that  part  of  the  proposed  road  which  departs  from  the  road  in 
West  Virginia  below  Keyser,  and  crosses  the  river  into  Maryland, 
runs  through  the  Cookerly  farm,  and  again  crosses  the  river  back 
into  West  Virginia,  is  not  embraced  or  authorize  by  the  certifi- 
cate of  incorporation,  and  consequently  the  right  to  exercise  the 
power  of  eminent  domain  cannot  be«availed  of  by  the  corporation 
to  secure  the  right  of  way  for  its  road  in  the  location  of  that  part 
of  it,  and  entertaining  these  views  upon  the  subject,  I  am  con- 
strained to  dissent  from  the  construction  of  the  certificate  of  incor- 
poration, and  the  act  of  1876,  adopted  by  the  majority  of  the 
court. 

Location  of  the  Termini  of  a  Roadi — See  generally  Sims  v,  Brooklyn,  4 
Am.  &Eng.B.  R.Cas.  182;  Western  Pa.  R.  Co.^  appeal,  4  lb.  191;  Chicago, 
etc.,  R.  Co.  «.  Dunbar,  5  lb.  258;  People «.  Brooklyn,  etc.,  R.  Co.,  9  lb.  454; 
Baltimore  &  O.  R.  Co.  f>.  Brydon,  25  lb.  287. 

Rival  Line  Cannot  Defeat  Building  of  Road. — Where  a  railway  has  as- 
certained and  located  where  its  road  shall  be,  it  is  not  competent  for  another 
company  to  step  in  and  take  its  route,  agree  with  the  owners,  and  occupy  the 
land.    The  selection  and  location  of  route  secures  the  title  of  the  first  com- 

gany  to  that  route,  which  it  may  carry  to  completion  without  dispossession 
y  another.  Titusville,  etc.,  R.  Co.  v,  Warren  &  Venango  R.  Co.,  12 
Phila.  (Penn.)  642;  Sioux  City,  etc.,  R.  Co.,  v.  Chicago,  etc.,  R  Co.,  25 
Am.  &  Eng.  R.  R.  Cas.  150. 


Bailey 

« 

V. 

Sweeney. 

(Adoanee  Ckue,  New  Edmpshire.    March  11,  1887.) 

The  fee  in  land  taken  for  a  railroad  remains  with  the  owner  from  whom 
the  land  was  taken ;  and  hence  a  railroad  company  has  no  right,  as  against 
the  owner  of  the  soil  to  give  away  hay,  cut  by  its  servants  upon  the  land 
within  the  limits  of  its  location. 
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On  defendant's  exceptions.     Judgment  for  plaintiff. 

Trespass  and  trover  for  taking  and  carrying  away  three  tons  of 
hay.    Facts  found  by  the  court. 

The  hay  in  question  was  cut  by  servants  of  the  Sullivan  County 
Railroad,  upon  land  within  the  limits  of  its  location,  where  its 
road  crosses  the  plaintiff's  farm.  After  it  had  been  cut  and  be- 
fore its  removal,  the  corporation  refused  to  allow  the  plaintiff  to 
take  it,  but  gave  it  to  the  defendant,  one  of  their  servants,  who 
<2arried  it  away  to  his  own  use.    The  rights  and  title  of  the  cor- 

5 oration  in  the  land  where  the  hay  was  cut  were  acquired  by  con- 
emning  and  taking  it  for  railroad  purposes,  by  legal  proceedings. 
Due  precaution  against  fire,  and  the  safe  operation  of  the  road,  re- 
quired that  the  grass  and  bushes  growing  oy  the  side  of  the  track 
£nould  be  cut  and  removed,  or  burned  upon  the  ground.  The  court 
found  for  the  plaintiff,  and  the  defendant  excepted. 
Alhin  (&  Martm  for  defendant. 
Ira  Colby  for  plaintiff. 

Allbn,  J. — The  Sullivan  County  Railroad,  whose  servant  the 
defendant  is,  and  by  whose  direction  and  gift  the  grass  was  taken 
and  used,  assumes  the  defence  of  the  case.  The  grass  grew  within 
the  limits  of  the  railroad,  upon  land  that  had  ^en  a  paii;  of  the 

f>laintiff's  farm  and  taken  for  railroad  purposes.  The  fee  in  the 
and  taken  for  a  railroad  remains  with  the  owner  from  whom  the 
land  was  taken.  The  railroad  has  the  possession  and  control  of  the 
land  to  use  for  constructing,  maintaining,  and  operating  a  railroad. 
Blake  v.  Rich,  34  N.  H.  282.  If  there  was  a  reasonaUe  necessity 
for  the  defendant  in  interest  to  remove  the  grass  for  the  safety  of 
passing  trains,  or  as  a  precaution  a^inst  the  spread  of  fire,  for  the 
damages  from  which  the  railroad  is  liable,  is  was  not  necessary  to 
sell  or  give  away  the  ^ass ;  nor  did  its  possession  of  the  land  for 
railroad  purposes  entitle  it  to  appropriate  the  hay.  Chapin  v. 
Sullivan  K.,  39  N.  H.  564,  570;  Aldrich  v.  Drury,  8  R.  I.  554; 
Taylor  v.  New  York  &  L.  B.  R.  Co.,  38  N.  J.  L.  28 ;  Pierce 
Railroads,  160. 

If  the  safe  operation  of  railroad  and  the  protection  of  its  business 
made  it  necessary  to  exclude  the  plaintiff  from  the  land  occupied 
by  the  road,  there  is  nothing  to  show  that  the  defendant  could 
not  have  left  the  grass  or  placed  it  where  the  plaintiff  could  con- 
veniently have  taken  it.  Blake  v.  Shephard,  24  N.  H.  208,  218. 
The  servant  of  the  railroad,  by  its  direction,  appropriated  and  used 
the  grass  for  his  own  benefit ;  and  this,  not  being  necessarv  to,  or 
having  any  connection  with,  the  management  of  the  road,  was  a 
<K)n  version  of  the  plaintiff's  property  by  the  defendant. 
Judgment  for  the  plaintin. 

Clask,  J.,  did  not  sit ;  the  others  concurred. 
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Interest  Acquired  by  Railroad  Company  In  Right  of  Way^ — See  Vermilyea 
«.  Chicago  M.  &  St.  P.  R.  Co.,  23  Am.  &  £ng.  R.  R.  Gas.  108;  Pittsburg  A 
L.  E.  R.  Co.  V,  Bruce,  10  lb.  1,  and  notes;  Leavenworth,  etc.,  R.  Co.  v.  Paul, 
10  lb.  490;  Prather  v.  Western  Un.  Tel.  Co.,  14  lb.  1,  and  notes;  Pierce  v. 
Boston  &  L.  R.  Co.,  27  lb.  859-866,  and  notes;  Ross  t,  Pennsylyania  R.  Co., 
27  lb.  867. 


CoUGHLm 
V. 

ChioagO}  lowiL  AND  Kansab  R  Oo. 

{Adoance  OoMy  Koomm.    May  6,  1887.) 

This  is  one  of  the  cases  contemplated  by  section  277  of  the  Code,  in  which 
the  court  could  make  an  order  to  allow  the  jury  to  view  the  premises,  and 
such  an  order  is  left  by  the  statute  to  the  discretion  of  the  trial  court. 

Error  to  district  court,  Cloud  county. 

L.  J.  Orans  for  plaintiff  in  error. 

F.  W.  Sturgea  and  W.  W,  Gvthris  for  defendant  in  error. 

Simpson,  C. — This  was  an  appeal  to  the  district  court  of  Cloud 
county  from  an  award  of  commissioners  appointed  by  the  jndge  of 
the  twelfth  judicial  district  of  the  State,  on  the  application  o^  the 
Pacts.  defendant  in  error,  to  lay  off  a  route  for  such  railway 

in  Cloud  county,  and  to  appraise  the  value  of  and  assess  the 
damages  to  land  appropriated  to  its  right  of  way,  etc.  The  case 
was  tried  at  the  June  term,  1885,  to  a  jury.  During  the  trial  the 
court  ordered  that  the  jury  be  taken,  in  charge  of  the  sheriff  of  the 
county,  to  the  premises  in  (question,  for  the  purpose  "  of  viewing 
the  land  in  dispute."  The  jury  returned  a  verdict  for  the  plaintiff 
in  error,  and  assessed  the  amount  of  his  recovery  at  the  sum  of 
$598.25.  There  was  a  motion  for  a  new  trial  by  the  plaintiff  in 
error.  It  was  overruled,  and  plaintiff  in  error  brings  the  case 
here. 

Two  assignments  of  error  only  are  discussed  in  the  brief  of 
counsel,  and  insisted  on  in  this  court,  and  both  of  these  have  been 
practically  passed  upon  by  the  court.  The  first  is  that  the  findings 
of  the  jury  and  their  verdict  is  not  sustained  by  sufficient  evidence 
as  to  the  value  of  the  land  and  the  assessment  of  damages,  they 
both  being  too  small.  The  second  is  that  the  court  eri*ed  in  mak- 
ing the  order  allowing  the  jury  to  view  the  premises. 

As  to  the  first,  we  can  only  repeat  what  lias  been  so  often  said, 
that  the  value  of  the  land  and  the  amount  of  the  damages  are  ques- 
tions peculiarly  within  the  province  of  the  jury  to  determine ;  and 
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if  there  is  any  evidence  to  sustain  the  verdict,  and  it  has  been  ap- 
proved by  the  trial  court,  it  will  not  be  disturbed  in  this  court. 

As  to  the  second,  this  court  has  said  in  Kansas  Cent.  B.  Co.  v, 
Allen,  22  Kans.  285  (a  similar  case  to  this),  "  that  the  matter  of 
viewing  the  premises  is  left  by  the  statute  to  the  dis- 
cretion of  the  court."  In  that  case  it  was  licld  not  to  JSbyjury™' 
be  error  to  refuse  to  allow  the  jury  to  "  view."  In  this 
case  it  is  held  not  to  be  error  to  order  them  to  be  taken  to  "  view  " 
in  charge  of  an  officer.  We  will  not  undertake  to  discuss  the  vary- 
ing impressions  that  might  be  conveyed  to  the  minds  of  the  juroi-s 
by  a  view  of  the  premises.    We  are  bound  to  presume  that  tho 

{)urpose  of  the  legislature  in  allowing  them  to  be  taken  to  the 
ocality  is  a  wise  one ;  and,  in  the  absence  of  a  proper  showing, 
there  is  no  means  of  determining  whether  the  view  resulted  favor- 
ably  or  unfavorably  to  the  plaintiflE  in  error. 

It  is  finally  said  that  the  court  should  have  appointed  some  per- 
son for  the  purpose  of  "  showing  the  place."  The  evident  purpose 
of  this  clause  in  the  section  is  to  have  some  person  appointed  well 
acquainted  with  the  locality.  It  is  the  mode  of  identification  of 
the  place.  There  may  have  been  no  necessity  for  it  in  this  par- 
ticular case,  as  many  of  the  jurora,  or  the  sheriff  in  charge  of  the 
jury,  may  have  been  familiar  with  the  land  appropriated  and  dam- 
aged. In  any  view  of  it  that  can  be  taken,  we  would  be  loath  to 
hold  that  because  the  recoi'd  does  not  show  such  a  person  was  ap- 
pointed, that  it  was  such  an  error  as  would  reverse  the  case.  The 
better  view  is,  the  record  being  silent,  we  will  presume  that  every- 
thing was  done  that  the  statute  requires. 

We  find  no  error  in  the  record  that  would  justify  reversal,  and 
therefore  recommend  that  the  judgment  of  the  district  court  of 
Cloud  county  be  affirmed. 

By  the  Court. — ^It  is  so  ordered ;  all  the  justices  concurring. 

Office  of  a  View  of  the  Premises  by  a  Jury  in  Condemnation  Pro- 
ceedings*— The  general  rule  is  that  the  only  office  of  a  view  of  the  premises 
by  a  jury  in  condemnation  proceedings  is  to  enable  them  to  determine  the 
weight  of  conflicting  testimony  respecting  value  and  damage.  Seefeld  v. 
Chicaeo,  etc.,  K.  Co.,  67  Wis.  96;  s.  c,  27  Am.  &  Eng.  R.  R.  Cas.  428;. 
Washburn  «.  Milwaukee,  etc.,  R.  Co.,  50  Wis.  864;  s.  c,  20  Am.  &  Eng.  R. 
R.  Cas.  225;  Munkwitz  v,  Chicago,  etc.,  R.  Co.,  64  Wis.  408;  Close  v,  Samm, 
27  Iowa,  503. 

Instructions  from  which  the  jury  might  have  understood  that  they  might 
rest  their  verdict  upon  their  knowledge  of  the  land  acquired  by  the  view, 
even  though  their  judgment  was  not  sustained  by  the  evidence,  are  held  er- 
roneous. Seefeld  «.  Chici^o,  etc.,  R.  Co.,  67  Wis.  96;  s.  c,  27  Am.  &  Eng. 
R.  R.  Cas,  428. 

The  jury  who  have  made  a  view  of  the  premises  in  question  may  not  dis- 
regard the  evidence  given  in  court  and  act  upon  their  own  observations  on 
such  view  in  making  up  their  verdict.  Washburn  v.  Milwaukee,  etc.,  IL 
Co.,  59  Wis.  364;  s.  c,  20  Am.  &  Eng.  R.  R.  Cas.  225. 
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In  this  case  the  court  instructed  the  jury  as  follows :  "  Tou  are  to  determine 
it  (the  compensation)  from  the  whole  evidence  that  has  been  given  you  in  the 
case,  from  your  view, — ^you  'take  the  view  you  make,  you  take  your  own 
knowledge,  your  own  judgment,  your  own  good  sense/'  Eeldy  that  this  in- 
struction was  erroneous.  Lyon,  J.,  said:  *^  We  understand  that  the  object 
of  a  view  is  to  acquaint  the  jury  with  the  physical  situation,  condition,  or 
flurroundings  of  the  thing  viewed.  What  they  see  they  know  absolutely. 
.  .  .  Hence,  whatever  the  jury  in  each  of  these  cases  learned  of  the  lands  in 
question  by  the  view,  was  available  to  enable  them  to  determine  the  weight 
of  conflicting  testimony  respecting  value  and  damt^,  but  no  further.  .  .  . 
The  juries  in  these  causes  might  reasonably  have  understood  the  instructions 
to  be  that  they  were  to  assess  the  compensation  to  which  the  respective 
plaintijis  were  entitled,  according  to  their  own  knowledge,  judgment,  and 
^ood  sense,  aided  by  the  view,  and  that  they  might  do  so  without  regard  to 
the  testimony  or  in  opposition  thereto.  We  are  satisfied,  for  the  reasons  be- 
fore stated,  that  this  was  erroneous. '^ 

In  latoa,  the  object  of  a  view  of  the  premises  has  been  held  to  be,  to  enable 
the  jury  to  better  understand  and  comprehend  the  testimony  of  the  witnesses 
respecting  the  same,  and  thereby  the  more  intelligently  to  apply  the  testi- 
mony to  the  issues  on  trial  before  them,  and  not  to  make  them  silent  wit- 
nesses in  the  case,  burdened  with  testimony  unknown  to  both  parties,  and 
in  respect  to  which  no  opportunity  for  cross-examination  or  correction  of 
error,  if  any,  could  be  afforded  either  party.  Close  v,  Samm,  27  Iowa,  503 ; 
Harrison  v.  The  Iowa  Midland  R.  Co.,  86  Iowa,  828. 

Impression  Produced  by  View  of  the  Prertiises  Not  Part  of  the  Evidence. 
— The  impression  produced  upon  the  minds  of  the  iurors  by  a  view  of  the 
premises  does  not  constitute  a  part  of  the  evidence  in  the  cause,  and  cannot 
be  considered  in  rendering  their  verdict.  Heady  9.  The  Yevay,  etc.,  Turn- 
pike Co.,  52  Ind.  117;  Jeffersonville,  etc.,  R.  Co.  v.  Bowen,  40  Ind.  545, 
overruling  The  Evansville,  etc.,  R.  Co.  e.  Cochran,  10  Ind.  560;  Closer. 
Samm,  27  Iowa,  508;  Harrison  «.  Tl^  Iowa  Midland  R.  Co.,  86  Iowa,  823. 

Contrary  Doctrine. — In  lUinais,  the  jury  have  a  right  to  view  the  premises 
and  draw  their  own  conclusions  from  their  observations,  as  well  as  from 
other  testimony  offered  in  the  case.  Mitchell  v.  The  Illinois,  etc.,  R  Co.,  85 
ill.  666. 

Such  personal  examination  by  the  jury  is  in  the  nature  of  evidence  to  be 
considered  by  them,  and  a  new  trial  will  not  be  granted,  even  though  the 
preponderance  of  the  evidence  presented  in  the  record  is  clearly  against  so 
large  an  assessment  as  found  by  the  jury,  as  the  results  of  their  personal  in- 
vestigation may  have  fully  justified  the  verdict.  Chicago  &  Iowa  R.  Co.  «. 
Hopkins,  90  111.  316. 

So  in  Michigan,  it  is  held  that  the  jury  '*  are  expected  to  use  their  own 
judgment  and  knowledge  from  a  view  of  the  premises,  and  their  experience 
as  freeholders,  quite  as  much  as  the  testimony  of  witnesses  to  matters  of 
opinion."     Toledo,  etc.,  R.  Co.,  «.  Dunlap,  47  Mich.  456. 

And  in  Harper  «.  The  Lexington,  etc.,  R.  Co.,  2  Dana  (Ky.),  825  it  was 
held,  that  the  jury  may  make  their  assessment  upon  their  own  view  and  need 
not  decide  on  evidence  furnished  by  the  parties. 

In  Penn.  R  Co.  «.  Eeiffer,  22  Pa.  St.  856,  the  court  held  that,  while  the 
viewers  must  determine  for  themselves  by  their  own  examinations,  and  upon 
their  own  judgments,  yet  they  are  not  prohibited  from  examining  witnesses 
to  aid  in  their  determination. 

In  a  Louitiana  case,  it  was  held  that  a  jury  empanelled  to  estimate  the 
value  of  property  in  condemnation  proceedings  should  have  a  personal 
knowledge  of  the  value  of  real  estate  in  the  vicinage,  so  as  to  rely  upon  their 
own  opinion  in  forming  their  judgment,  although  it  was  proper  that  their  own 
opinion  should  be  aided,  especially  if  they  request  it,  by  the  opinions  of  wit- 
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nesses ;  that  they  were  experts  and  should  personally  examine  the  premises  in  a 
body.  Remy  «.  3d  Municipality,  12  La.  Ann.  500.  In  this  case,  the  court  below 
refused  to  charge  the  jury  as  requested  by  counsel,  that  in  assessing  the: 
amount  to  be  paid  to  the  plaintiffs  they  were  to  be  guided  by  the  testimony 
of  the  witnesses,  but,  on  the  contrary,  charged  that  they  were  not  bound  to 
consider  it,  if  not  disposed  to  do  so,  **but  might  disregard  it  altogether, 
and  decide  on  their  own  notion  unaided  by  it."  (See  dissenting  opinion 
of  Voorhies,  J.).     The  judgment,  however,  was  affirmed. 

Statutory  Provisionsi  Kansas  and  Iowa. — In  Kansca  and  lowa^  the  matter 
of  viewing  the  premises  by  the  jury  is  left  by  statute  to  the  discretion  ef  the- 
court.  See  Kansas  Central  R.  Co.  v.  Allen,  22  Kan.  285 ;  King  v.  The  Iowa 
Midland  R.  Co.,  34  Iowa,  458. 

The  action  of  the  court  in  exercising  its  discretion  will  not  be  disturbed 
where  no  abuse  of  the  discretion  appears.  King  v.  The  Iowa  Midland  R.  Co., 
34  Iowa,  458.     See  also  Snow  o.  Boston  &  Maine  R  Co.,  65  Me.  230. 

In  lUinaiSy  the  statute  makes  it  the  duty  of  the  court,  at  the  request  of 
either  party,  to  permit  the  jury  to  go  upon  the  land  sought  to  be  taken,  and 
examine  the  same.  They  may  examine  the  land  either  before  or  after  the 
testimony  is  heard.     Galena,  etc.,  R.  Co.  d.  Haslam,  73  HI.  494. 

Where  the  statute  directs  the  commissioners  to  *' proceed  to  view  the 
premises  and  make  the  appraisal,"  their  refusal  to  examine  witnesses  in  refer- 
ence to  the  value  of  the  premises,  is  not  sufficient  ground  for  rejecting  their 
report.  Lyman  o.  Burlington,  22  Yt.  131.  Where  the  commissioners  are  to 
judge  from  their  own  examination  of  the  premises  and  have  no  power  to 
swear  or  examine  witnesses,  if  they  do  so  they  exceed  their  authority.  Van 
Wickle  V.  C.  &  A.  R.  Co.,  14  N.  J.  Law  (2  Greene),  162.  See  also  Stevens 
V.  The  Duck  River  Nav.  Co.,  1  Sneed  (Tenn.),  237.  Where  the  statute 
makes  no  provision  for  a  view  of  the  premises  by  the  jury,  it  rests  in  the 
discretion  of  the  court  to  ^rant  or  refuse  it,  and  no  exceptions  will  lie  ta 
the  exercise  of  that  discretion.  Snow  v,  Boston  &  Maine  R.  R.  65  Me.  230. 
See  note  to  27  Am.  &  Eng.  R.  R  Cas.  431. 


Obegon  Railway  and  Navigation  Co. 

V. 

Day. 

(Adcanee  Case,  WcuhingUm  Territory,    January  18,  1887.) 

The  defendant  company  obtained  an  assignment  of  a  contract  by  which 
the  plaintiff  agreed  to  convey  a  strip  of  land  to  another  company,  in  consid- 
eration of  its  building  its  road  between  certain  points.  Previous  to  obtain- 
ing this  assignment  it  had  entered  upon  the  land  and  conmienced  to  con- 
struct its  road.  In  an  action  by  the  land  owner  to  recover  compensation  for 
the  land  taken,  the  company  set  up  the  above  contract  as  a  defence. 
Held: 

1.  That  having  entered  upon  the  land  and  built  its  road  without  refer- 
ence to  the  agreement,  the  company  could  not  claim  any  right  thereunder  to 
have  the  land  conveyed,  which  it  had  already  appropriated  under  the  power 
of  eminent  domain ;  the  owners  right  to  compensation  having  occurred  when 
the  company  entered  upon  the  land. 
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2.  That  the  land-owner  was  not  estopped  from  claiming  compensation  bj 
his  previous  contract;  the  company  having  acted  independently,  and  not 
upon  the  faith  of  the  contract,  which  was  not  assigned  to  it  until  after  its 
road  was  commenced. 

Statutory  proceedings  by  Henry  B.  Day  against  the  Oregon 
Railway  &  Navigation  Co.  to  recover  compensation  for  lands 
taken  by  the  latter  under  its  right  of  eminent  domain.  The  opin- 
ion states  the  case. 

Turner,  J. — The  appellant,  a  railroad  corporation,  appropri- 
ated a  strip  of  land,  100  feet  wide,  through  the  farm  of  appellee, 
Pacts.  for  the  right  of  way  of  a  railroad   which  it  proposed 

to  build  thereon.  The  appellee,  finding  himself  unable  to  agree 
with  the  company  as  to  the  compensation  to  be  paid  for  said  right 
of  way,  instituted  proceedings  before  a  justice  of  the  peace  to  have 
his  compensation  determined  agreeably  to  the  provisions  of  chap- 
ter 188,  Code.  The  case  proceeded  to  a  determination  before  said 
justice,  and  subsequently  found  its  way  into  the  district  court, 
agreeably  to  the  provisions  of  the  chapter  before  referred  to.  In 
the  latter  court  pleadings  were  filed  as  in  an  advisory  civil  action, 
and  among  other  defences  interposed  by  the  appellant  to  the  claim 
of  the  appellee  was  one  averring  a  contract  in  writing,  made  by 
the  appellee  and  wife  with  J,  Lynch  and  W,  E.  Wilson,  trustees 
of  the  Pataha  E.  Co.,  in  which  appellee  and  wife  agreed  to  convey  to 
the  persons  last  named  a  strip  of  land  100  feet  wide  through  said 
farm,  for  the  purpose  of  constructing  a  railroad  thereon.  The  an- 
swer averred  due  assignment  of  this  contract  to  appellant,  and 
prayed  that  appellee  be  enjoined  from  further  prosecuting  his  ac- 
tion for  damages,  and  that  he  be  required  to  execute  and  deliver  to 
appellant  a  conveyance  as  called  for  by  said  agreement.  The  is- 
sues made  by  this  equitable  defence  were  first  tried  by  the  district 
judge,  sitting  as  chancellor,  and,  said  issues  having  been  found  for 
the  appellee,  the  cause  proceeded  to  trial  before  the  court  and  jury 
upon  the  question  of  damages,  as  in  an  action  at  law. 

The  only  rulings  of  the  court  to  which  the  appellant  adverts  in 
the  brief  of  its  counsel  as  error,  are  those  made  by  the  judge  in 
the  trial  of  the  equitable  defence ;  and  as  the  case  is  here  by  appeal, 
pure  and  simple,  none  others  could  probably  be  urged.  Coming, 
then,  to  the  merits  of  the  case,  we  do  not  deem  it  necessary  to  ex- 
amine and  pass  upon  the  various  findings  of  facts  and  conclusions 
of  law  made  by  the  learned  judge  in  the  court  below.  These  find- 
ings relate  principally  to  the  sealing  and  acknowledgment  of  the 
agreement  pleaded  in  the  answer  of  appellant,  and  to  the  validity 
of  the  assignment  of  said  agreement  to  appellant.  Admitting  the 
validity  of  the  agreement, — and  we  may  say,  in  passing,  that  we 
see  no  necessity  ttiat  an  agreement  to  convey  land  should  be  sealed 
or  acknowledged, — ^and  admitting  that  the  interest  of  the  Pataha 
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R.  Co.  therein  passed  to  the  appellant  by  the  assignment,  the  facts 
<lisclosed  in  the  record  present  an  insuperable  obstacle  to  the  equit- 
able relief  which  the  appellant  seeks. 

The  appellant  entered  on  the  land  of  the  appellee,  and  surveyed 
its  right  of  way  thereon  about  November  1,  1885,  and 
early  in  November  its  graders  were  at  work  thereon. 
These  facts  are  deposed  of  by  the  engineer  of  the  com- 
pany, and  are  not  denied  by  any  witness  examined. 
Thereupon,  the  ri^lit  of  the  appellee  to  compensation 
under  tne  statute  became  fixed.  Without  deciding  what  right,  if 
any,  appellant  took,  by  virtue  of  the  contract  assigned  to  it,  on 
November  11,  1885,  eleven  days  after  .it  had  appropriated  the 
land,  we  are  clear  that  it  took  no  right  thereunder  to  have  con- 
veyed to  it  by  the  appellee  the  land  which  it  had  already  appro- 
priated under  the  power  of  eminent  domain. 

The  consideration  moving  to  the  appellee  for  the  agreement  to 
<ionvey  his  land  was  the  building  of  a  railroad  through  his  prem- 
ises,  from  some  point  to  some  point  not  disclosed  by  the  agree- 
ment, but  which,  no  doubt,  the  parties  had  in  mind.  Appellant 
having  built  its  road  without  reference  to  that  agreement,  to  now 
give  it  the  benefit  of  the  agreement'  as  a  defence  to  the  suit  for 
compensation  would  be  to  give  it  something  for  nothing.  When 
it  proposes  to  build  a  new  line  of  road  through  the  lands  of  appel- 
lee on  the  faith  of  this  agreement,  and  shows  that  its  line  is  one 
substantially  like  that  which  the  original  parties  to  the  agreement 
had  in  mind, — something  not  shown  of  its  present  line, — ^it  may 
have  some  rights  under  the  agreement ;  it  will  then  be  time  enough 
to  determine  what  they  are. 

This  view  of  the  facts  disposes  of  the  contention  of  counsel  for 
appellant,  that,  if  the  contract  be  one  upon  which  specific  per- 
formance may  not  be  decreed,  yet  its  execution  by  the  appellee, 
and  the  construction  by  the  appellant  of  its  line  of  road  partly  on 
the  faith  of  it,  raise  an  equitable  estoppel  against  the  appellee  to 
claim  compensation.  We  have  seen  that  the  lands  of  appellee 
were  appropriated  before  the  appellant  took  any  rights  under  the 
agreement.  It  did  not,  then,  construct  its  road  partly  on  the 
faith  of  said  agreement,  and  no  estoppel  against  the  appellee  arises. 
A  different  coloring  might  be  given  to  this  branch  of  the  case  if 
the  testimony  offered  in  the  lower  court  and  rejected  were  before 
us ;  but  it  is  not  before  us,  and  appellant  has  not  contended  that  it 
was  prejudiced  by  the  action  of  the  lower  court  in  respect  to  said 
testimony.    Nor  are  we  prepared  to  say  that  it  was  prejudiced. 

Tiie  judgment  of  the  lower  court  is  affirmed. 

Gbeenb,  C.J.,  and  Hott,  J.,  concur. 
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(Advance  Oase,  lUinaU,    June  20,  1887.) 

Under  the  power  granted  by  the  Illinois  Eminent  Domain  Act,  judges  of 
the  county  court  have  power  to  hear  condemnation  causes  in  vacation,  include 
ing  the  power  to  set  aside  the  verdict,  and  order  a  new  trial  in  such  a  cause 
in  vacation. 

On  the  trial  of  a  condemnation  suit,  the  jury  were  instructed  that  ''rail- 
road companies  are  not  required  to  fence  their  right  of  way  for  six  months 
after  the  road  is  open  for  use,  and  the  damages  attending  the  keeping  open 
the  road  for  that  length  of  time  may  properly  be  considered  as  an  element 
of  damages."    Beld,  to  be  a  correct  statement  of  the  rule  of  damages. 

Appeal  from  a  judgment  of  Washington  circuit  court  in  favor 
of  defendants  in  a  proceeding  instituted  to  condemn  certain  lands 
for  railroad  purposes.    Affirmed. 

The  case  is  stated  in  the  opinion. 

W,  S,  Formcm  and  Damd  Hay  for  appellant. 

Charles  T.  Moore  for  appellees. 

Craig,  J.— This  was  a  proceeding  instituted  by  the  Centralia  & 
Chester  R.  Co.  before  the  county  judge  of  Washington  county,  in 
vacation,  to  condemn  certain  lands  for  right  of  way.  It  appears 
from  the  record  that  a  jury  was  selected,  the  evidence  heard,  and 
a  verdict  returned  into  court  fixing  the  damages  for  the  lands 
taken ;  when,  on  motion  of  the  land-owners,  the  verdict  was  set 
aside  and  a  new  trial  granted  by  the  court.  After  the  county 
judge  had  granted  a  new  trial,  the  parties  by  agreement  transferred 
the  cause  to  the  circuit  court,  whei-e,  upon  a  second  trial  of  the 
cause,  appellees  recovered  th^  present  judgment. 

It  is  nrst  insisted  that,  as  the  proceeding  was  instituted  and  a 
trial  had  in  vacation  before  the  county  judge,  he  had  no  power  to 
grant  a  new  trial,  and  that  the  order  vacating  the  verdict  and 

f ranting  a  new  trial  was  erroneous.  Section  2  of  the  Eminent 
)omain  Act  provides  that  application  to  condemn  property  for  a 
public  use  may  be  made  to  the  judge  of  the  circuit  or  country 
court,  either  in  vacation  or  term  time.  Section  3  provides  that,  if 
the  petition  is  presented  in  vacation,  the  judge  shall  note  the  day 
of  presentation,  and  also  note  therein  the  day  when  he  will  hear 
the  same.  Section  5  provides  that  causes  may  be  beard  by  such 
judges  in  vacation,  as  well  as  in  term  time.    It  is  apparent,  from. 
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an  examination  of  the  statute,  that  the  object  intended  to  be  ac- 
complished by  providing  for  a  hearing  in  vacation  was  to  guard 
against  delay  and  secure  a  speedy  trial,  in  which  the  rights  of  the 
parties  might  be  settled  and  determined  at  once.  But  whether 
the  proceeding  may  be  in  vacation,  or  term  time,  it  is  a  judicial 
proceeding,  and  the  judge  before  whom  tlie  proceeding  may  be 
instituted  has  the  same  powers  in  vacation  as  he  would  have  in 
term  time. 

Should  an  error  be  committed  on  the  trial,  it  may  be  reversed 
on  appeal  or  writ  of  error,  or  the  judge,  on  motion  for  a  new  trial, 
may  vacate  the  verdict  and  order  a  new  trial  to  correct  an  error 
that  may  have  occurred  during  the  trial.  The  circuit  or  county 
courts  are  always  open  to  entertain  a  petition  to  coxidemn  property 
under  the  Eminent  Domain  Act,  and  when  engaged  in  a  trial  in 
vacation  they  have  and  exercise  tlie  same  judicial  powers  in  vaca- 
tion that  thev  exercise  when  in  session,  fiowman  v.  Venice  &  C. 
E.  Co.,  102  111.  459 ;  s.  c,  14  Am.  &  En^.  E.  E.  Cas.  338. 

There  is  nothing  in  the  statute  which  in  the  least  indicates  an 
intention  to  deprive  the  court  of  any  of  its  powers  which  it  exer- 
cises when  in  regular  session,  when  engaged  in  the  trial  of  a  con- 
demnation case  in  vacation. 

The  xsourt  refused  appellant's  sixth  instruction,  and  the  decision 
is  claimed  to  be  erroneous.  The  instruction  was  copied  from 
what  was  said  in  Jones  v,  Chicago  &  I.  E.  Co.,  68  111.  384,  in  dis- 
cussing an  instruction  which  had  been  given  by  the  circuit  court 
on  the  trial  of  that  cause.  We  fully  concur  in  all  that  was  said  in 
the  case  cited,  but  it  does  not  follow  that  all  that  was  said  in  the 
case  may  be  formulated  into  an  instruction  and  given  to  the  jury 
as  a  guide  to  lead  them  to  a  proper  verdict  in  this  case.  The 
court  gave,  at  the  instance  of  appellant,  in  instruction  No.  4,  a 
verbatim  copy  of  the  instruction  which  was  approved  in  the  case 
cited,  and  that  in  substance  embraced  all  that  is  contained  in  the 
refused  instruction,  and  hence  we  see  no  ground  upon  which  ap- 
pellant can  reasonably  complain.  Objection  is  also  made  to  in- 
F^ruction  No.  4  given  for  the  defendant,  which  informed  the  jury 
that  railroad  companies  were  not  required  to  fence  their  right  of 
way  for  six  months  after  the  road  is  open  for  use,  and  the  damages 
attending  the  keeping  open  the  road  for  that  length  of  time  may 
properly  be  considered  as  an  element  of  damages.  This  instruc- 
tion  is  in  harmony  with  St.  Louis  &  S.  E.  Co.  v.  Kirby,  104-111. 
347 ;  s.  c,  10  Am.  &  Eng.  E.  E.  Cas.  214,  where  a  similar  one 
was  approved. 

It  is  also  contended  that  the  verdict  is  not  sustained  by  the  evi- 
dence, that  the  damages  allowed  are  too  large.  There  was  evi- 
dence before  the  jury  which  fixed  the  damages  at  a  less  amount^ 
and  there  was  also  evidence  tending  to  prove  that  the  damages 

were  much  more  than  the  jury  allowed.    Tiie  jury  heard  all  the  evi- 
80  Am.  &  Eng.  R.  Cas.— 22 
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dence  and  went  upon  and  examined  the  lands  taken,  and  we  are 
not  prepared  to  say,  after  reading  all  the  evidence,  that  the  ver- 
dict is  so  excessive  as  to  authorize  ns  to  reverse  on  that  ground 
alone. 

The  judgment  will  be  affirmed. 

Fences  as  an  Element  of  Damage  in  Eminent  Domain  Proceedings. — It 
seems  to  be  a  result  of  the  decisions  upon  the  question  of  how  far  a  railroad 
must  compensate  in  eminent  domain  proceedings  an  owner  of  land  for  the 
destruction  of  his  fencing,  or  the  cost  of  rebuilding,  that  such  injury  is 
a  proper  element  of  damage.  An  examination  of  the  authorities  will  show, 
however,  that  the  question  is  somewhat  complicated  by  the  fence  laws  of 
the  various  States. 

In  Baltimore,  etc.,  B.  Co.  v.  Lansing,  62  Ind.  229,  an  instruction  was  held 
to  be  correct  which  directed  the  jury  to  consider  as  damages  any  additional 
amount  of  fencing  necessary  to  a  safe  and  proper  use  of  the  farm,  or  fields 
already  enclosed,  as  the  law  does  not  impose  on  the  company  any  obligation 
to  fence  their  right  of  way,  except  so  far  as  they  may  choose  to  do  so  for 
the  protection  of  their  own  interests,  the  law  simply  imposing  on  them  the 
obligation  to  pay  for  animals  killed  by  them  on  their  track,  where  it  is  not, 
but  might  be,  securely  fenced.  '*  It  is  settled  in  this  State  that  damages  may 
be  given  for  cutting  fields  into  inconvenient  shapes,  destroying  the  conven- 
iences and  advantages  of  water  for  stock  to  a  portion  of  the  farm,  and  ren- 
dering an  additional  amount  of  fencing  necessary  to  a  safe  and  proper  use 
thereof.  White  Run  Valley  R.  Co.,  29  Ind.  536;  Montmorency  G.  R.  Co.  v. 
Rock,  41  Ind.  263;  Montmorency  G.  R.  Co.  e.  Stockton,  43  Ind.  328;  City 
of  Logansport  v.  McMillen,49  Ind.  493;  Grand  Rapids,  etc.,  R.  Co.  «.  Horn, 
41  Ind.  479."  See  also  Baltimore,  etc.,  R.  Co.  «.  Johnson,  59  Ind.  188, 
when  in  affirming  this  prior  line  of  decisions  the  court  held  that,  in  an  action 
for  damages  for  stock  killed  through  the  lack  of  fences,  the  company  could 
not  demur  that  an  allowance  for  fencing  had  been  made  when  the  land  was 
condemned.  Such  an  award  leaves  it  to  the  option  of  the  land-owner  to  fence 
his  land,  about  which  he  may  consuU  his  own  convenience.  It  is  still  the 
duty  of  the  road  to  the  public  to  keep  the  road  fenced,  and  this  duty  to  the 
public  is  the  object  of  the  law. 

In  Raleigh,  etc.,  R.  Co.  v.  Wicker,  74  N.  Car.  220,  the  court  held  that 
every  planter  of  cultivated  land  is  required  to  keep  it  enclosed  by  a  sufficient 
fence,  and  if  the  road  makes  necessary  additional  fencing  to  enclose  the 
cleared  land  of  the  defendant,  it  is  to  be  considered  in  estimating  the  dam- 
ages to  him  from  the  road,  citing  Freedle  v.  N.  C.  R.  Co.,  4  Jones  (N.  Car.), 
89.  But  it  further  remarks :  **As  to  the  expense  of  fencing  uncleared  or 
uncultivated  land,  that  should  not  be  taken  into  consideration.  The  owner 
is  not  required  by  law  to  enclose  such  land,  and  it  is  not  usually  done.  No 
damage  in  this  respect  is  done  to  the  land  in  its  present  condition,  and  any 
damage  by  reason  of  the  necessity  of  fencing,  in  case  the  land  shall  at  any 
future  time  be  cleared,  is  too  remote  and  uncertain  to  be  capable  of  estima- 
tion. Moreover,  the  le^slature  has  thought  proper  not  to  impose  on  rail- 
roads in  this  State  the  duty  of  fencing  their  lines  of  road.  If,  however,  it 
should  be  held  that  every  owner  of  wild  land  through  which  the  road  passes 
could  recover  as  damages  the  cost  of  such  fencing,  a  heavier  burden  would 
be  imposed  on  the  companies  than  if  they  were  required  to  make  the  fences 
themselves.  And  as  the  fences  would  rarely  be  built,  neither  the  company 
nor  the  public  would  receive  the  benefit  which  their  erection  is  intended  to 
secure."  See  also  Northeastern,  etc.,  R.  Co.  v,  Sineath,  8  Rich.  L.  (So.  Car.) 
185;  First  Parish  v.  Plymouth,  8  Cush.  (Mass.)  475. 

In  New  York,  etc.,  R  Co.  v,  Stanley,  35  N.  J.  Eq.  283;  s.  c,  10  Am.  & 
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£Dg.  R.  R.  Cas.  845,  it  was  held  that  the  expense  of  making  and  maintain- 
ing additional  fences  made  necessary  by  the  construction  of  a  railroad  through 
tlie  premises,  should  be  included  in  damages  to  be  awarded  for  the  land, 
where  the  expense  thereof  falls  upon  the  land-owner.  See  also  Readington 
V,  Dilley,  4  Zabr.  (N.  J.)  200. 

In  Leavenworth,  etc.,  R  Co.  v.  Paul,  28  Ean.  816;  s.  c,  10  A.  &  En^.  R. 
R.  Cas.  490,  the  court  remarked:  '*  We  think  that  the  cost  of  construction  a 
fence,  if  the  construction  of  a  fence  was  reasonable  and  proper  under  the  cir- 
cumstances in  which  the  defendant's  road  ran  through  the  farm,  was  a  proper 
matter  for  the  consideration  of  the  jury.  The  plaintiff  had  testified  that  he 
had  already  constructed  a  fence  along  the  line  of  the  rie^ht  of  way,  and  in 
Tiew  of  the  manner  in  which,  as  he  states,  the  road  ran  through  his  orchard 
and  other  parts  of  his  farm,  we  think  the  building  of  a  fence  was  reasonable 
and  proper.*^  It  was  accordingly  held,  that  the  allowance  of  damages  for 
the  cost  of  constructing  a  fence  should  be  made.  See  also  St.  Louis,  etc., 
R.  Co.  «.  Kirby,  104  111.  347;  s.  c,  10  Am.  &  Eng.  R.R.  Cas.  214;  St. Louis, 
€tc.,  R  Co.  V,  Anderson,  89  Ark.  167;  s.  c,  17  Am.  &  Eng.  R.  R  Cas.  97; 
Houston,  etc.,  R  Co.  v,  Adams  (Texas),  20  Am.  &  Eng.  R  R  Cas.  246;  Pitts- 
burg, etc.,  R.  Co.  V.  McCloskey,  23  Am.  &  Eog.  R.  H.  Cas.  86 ;  Louisville, 
«tc.,  R  Co.  9.  Sumner,  24  Am.  &  Eng.  R.  R.  Cas.  641;  California,  etc.,  R 
Co.  V,  Southern  Pacific  R  Co.,  20  Am.  &  Eng.  R  R.  Cas.  809;  St.  Louis, 
etc.,  R  Co.  V,  Walbrink  (Ark.),  26  Am.  &  Eng.  R  R  Cas.  604;  Winona  «. 
St.  Peter,  etc.,  R  Co.,  lO  Minn.  267;  Alton,  etc.,  R  Co.  d.  Baugh,  14  III. 
"211;  lonica,  etc.,  R.  Co.  t>.  Unsicker,  22  111.  221;  Vandegrift  v,  Delaware, 
etc.,  R  Co..  2  Houst.  (Del.)  287;  Greenville,  etc.,  R.  Co.  v.  Partlow,  6  Rich. 
L.  (So.  Car.)  428;  Carpenter,  etc.,  R.  Co.  v.  Sims,  8  Leigh  (Va.),  675;  Dan- 
ville, etc.,R.  Co.  V.  Gearhart,  81*  Pa.  St.  260;  Watson  v.  Pittsburg,  etc., 
R.  Co.,  87  Pa.  St.  469;  East  Pennsylvania,  etc.,  R  Co.  v,  Hiester,  40  Pa. 
St.  53;  Montour,  R.  Co.  v.  Scott,  11  Weekly  Notes  Cas.  (Pa.)  51;  Butte 
County  V.  Boydston,  64  Cal.  110. 

In  Delaware,  etc.,  R.  Co.  v.  Burson,  61  Pa.  St.  860,  the  court  instructed 
the  jury  that  they  could  not  allow  as  damages  the  cost  of  fencing,  but  that  it 
was  to  be  considered  in  estimating  the  value  of*  the  farm,  and  how  much  the 
burden  of  fencing  would  detract  n'om  it.  <*That  would  undoubtedly  be  an 
inquiry  in  comparing  advantages  and  disadvantages.  It  was  a  tangible  thing, 
<»ipable  of  some  sort  of  estimate,  and  might  be  considered  in  the  aspect  m 
which  it  was  presented  by  the  learned  judge.  A  purchaser  would  be  very  apt 
to  claim  something  on  this  score  if  proposing  to  buy."  This  case  has  been 
since  afiirmed.  Pennsylvania,  etc.,  R  Co.  v,  Bunnell,  81  Pa.  St.  414;  Pitts- 
burg, etc.,  R.  Co.  9.  McCloskey,  28  Am.  &  Eng.  R  R  Cas.  86. 

In  St.  Louis,  etc.,  R.  Co.  v.  Mitchell,  47  III.  165,  it  was  held  that  the  com- 
pensation should  include  the  cost  of  maintaining  the  fence. 

The  difficulty  of  estimating  the  cost  of  maintaining  fences  has  led  some 
•courts  to  deny  the  doctrine  that  compensation  should  include  the  cost  of 
maintaining  fences,  and  it  has  been  held  that  the  changes  rendered  neces- 
sary should  be  compensated,  but  not  the  cost  of  maintenance  for  an  indefi- 
nite period.  Evansville,  etc.,  R  Co.«.  Fitzpatrick,  10  Ind.  120;  Rock  Island, 
«tc.,  R  Co.  c.  Lynch,  23  111.  645. 

In  Holton  v,  Butler,  22  Iowa,  557,  it  was  held  that  the  expense  of  removing 
and  resetting  a  fence  which  the  owner  had  built  upon  tne  right  of  way, 
when  the  damages  for  taking  the  right  of  way  had  already  been  assessea, 
could  not  be  allowed  to  the  owner. 

Effect  of  Fence  Laws. — The  decisions  as  set  forth  in  the  cases  cited,  and 
those  hereinafter  mentioned,  will  show  that  the  views  of  the  courts  are  not 
in  entire  harmony  as  to  the  effect  of  the  fence  laws  of  the  various  States. 

In  Houston,  etc.,  R.  Co.  v.  Adams  (Texas),  20  Am.  &  Eng.  R  R  Cas.  246, 
it  was  held,  that  injuries  to  crops,  orchards,  pastures,  and  fences,  being 
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such  as  result  from  tearing  down  of  plaintiff's  fence  at  the  time  the  railroad 
entered  the  land,  and  from  the  failure  to  so  fence  and  guard  its  way  where 
it  entered  and  left  the  land  that  animals  could  not  enter  and  destroy  plain- 
tiff's property,  are  proper  elements  of  damage. 

*<  When  a  railway  seeks  the  riffht  of  way  through  inclosed  lands  through 
condemnation,  the  cost  of  such  ^nces  as  will  necessarily  have  to  be  built  to 
enable  the  owner  to  use  his  land  after  the  railway  is  built  will  be  taken  into 
consideration  in  estimating  the  damage,  but  where  fences  will  not  have  to- 
be  built,  and  the  land  will  be  fully  inclosed  without  additional  fences,  if  the 
right  of  way  at  the  entrance  be  fenced,  then  this  does  not  enter  into  the 
estimate,  but  the  law  makes  it  the  duty  of  the  railway  company  to  keep 
this  part  of  the  enclosure  safe,  and  on  this  the  owner  of  the  land  does  and 
may  rely.  In  cases  in  which  the  right  of  way  is  acquired  by  agreement,  with 
or  without  compensation  paid,  other  than  such  benefits  as  may  result  from 
the  construction  and  operation  of  the  road,  the  same  things  may  be  sup- 
posed to  influence  the  parties,  and  to  form  the  consideration  to  the  contract^ 
as  may  be  taken  into  consideration  by  a  jury,  or  board,  in  estimating  dam- 
ages. In  either  case  the  parties  rely  upon  a  compliance  by  the  railway  com> 
pany  with  the  plain  provisions  of  law,  which  in  the  one  case,  as  in  the  other, 
will  render  necessary  for  the  protection  of  the  land-owner  the  erection  of 
fences  on  each  side  of  the  way  through  the  entire  enclosure.  The  parties 
contract,  in  view  of  an  implied  promises  on  the  part  of  the  railway  company 
that  it  will  do  what  the  law  requires  it  to  do,  and  ndt  in  expectation  that  the 
railway  will  violate  its  duty.  That  the  land-owner  might  recover  the  cost  of 
erecting  the  necessary  fences  is  no  answer  to  the  breach  of  contract  by  which 
the  railroad  promised  to  render  the  erection  of  such  fences  unnecessary." 

In  Alabama,  etc.,  R.  Co.  t^.  Burkett,  46  Ala.  569,  the  court  below  had 
charged  the  jury  that,  in  estimating  the  damages,  they  might  take  into  con- 
sideration that  more  fencing  was  required  and  that  the  plaintiff's  stock  was 
liable  to  ne  killed.  In  construing  this  instruction  the  court  remarked: 
^^  Both  these  were  injuries  that  might  not  occur.  It  has  not  been  found 
necessary  to  fence  railroads  that  pass  through  enclosures  or  farms.  Those 
additional  fences  are  usually 'obviated  by  the  simple  contrivance  of  a  pit, 
when  the  roadway  crosses  a  fence  or  enclosure  around  a  lot  or  farm.  And 
it  may  also  happen  that  no  stock,  the  property  of  the  plaintiff,  may  ever  be 
killed  by  the  cars  on  the  railroad.  And  if  it  should  be,  there  is  another  mode 
presented  to  recover  damages  for  the  injury  thus  occasioned.  Rev.  Code, 
§§  1399,  1400,  1401,  1406;  Nashville,  etc.,  R.  Co.  e.  Comans,  45  Ala.  487; 
Besides,  if  damages  for  such  prospective  killing  and  injury  of  stock  should 
be  allowed  to  be  recovered  in  this  way,  and  then  again  as  the  above-cited 
statute  prescribes,  this  would  be  a  double  satisfaction  for  the  same  injury, 
which  would  not  be  a  just  compensation  for  the  property  injured.  A  double 
satisfaction  is  not  allowed.  McLane  t.  Miller,  10  Ala.  856.  Moreover,  such 
damages  would  be  too  remote.  Sedgw.  on  Dam.  pp.  57,  58,  4th  ed.  It  i&, 
by  no  means  certain  that  they  would  ever  be  occasioned  by  the  railroad." 
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Davis 

V, 

TmrsviLLE  and  Oil  City  R.  Co. 

(Adwjmee  Oase^  Pennsyhania,    Ifavmber  1,  1886.) 

When  there  is  a  question  of  location  between  two  rival  railway  companiel, 
that  which  has  first  made  a  survey  and  staked  out  a  centre  line  is  entitled  to 
a  priority  of  right. 

A  railway  company,  without  objection  from  the  owner,  in  1870,  entered 
upon  land,  located  its  line,  and  commenced  the  construction  of  its  roadway; 
after  the  lapse  of  some  time,  the  work  of  construction  ceased  for  want  of 
funds ;  in  1880  it  was  recommenced ;  no  agreement  had  been  entered  into  as 
to  the  damages,  nor  had  any  legal  proceedings  been  commenced  to  adjust 
them;  later  a  bond  was  filed,  ffdd,  the  title  to  the  right  of  way  vested  by 
virtue  of  the  original  occupation*,  and  tenants  leasing  the  land  and  operating 
upon  it  for  oil,  after  the  year  1870,  were  not  entitled  to  damages. 

The  property  and  franchises  of  a  railway  company  that  had  commenced 
the  construction  of  its  road  were  by  judicial  sale  vested  in  A.  SM,  the 
deed  to  A.  for  the  same  was  within  the  recording  acts. 

Erbob  to  the  court  of  common  pleas  of  Venango  county. 
This  was  an  appeal  from  the  I'eport  of  reviewers  to  assess  dam- 
^ges J  the  verdict  was  for  defendant. 
M.  J.  JBeywang  for  plaintiflE  in  error. 
Hancock  (&  Glerm  for  defendant  in  error. 

Clark,  J. — In  the  determination  of  this  case  we  mnst  assume 
that  the  defendant's  road  was,  by  the  Titus ville  &  Petroleum 
Centre  R.  Co.,  permanently  located  in  the  year  1870,  pacts. 

on  the  same  ^ound  upon  which  it  has  since  been  constructed ; 
and  that  the  grading  or  this  part  of  it  was  done  in  the  years  1870 
and  1871.  These  questions  of  fact  were  distinctly  submitted  to 
the  jury,  and  there  was  abundance  of  evidence  to  justify  the  sub- 
mission. The  verdict,  therefore,  establishes  these  facts  beyond  all 
controversy.  It  is  plain,  too,  that  the  entry  of  the  company,  for 
the  location  and  construction  of  the  road,  was  without  objection 
on  part  of  the  Caldwell  Oil  Company,  the  owner  in  fee  of  the  prem- 
ises. There  is  no  evidence  whatever  showing,  or  tending  to  show, 
any  objection  on  part  of  the  Caldwell  Oil  Co.  The  only  contro- 
veray  was  with  the  Warren  &  Venango  R.  Co.,  who  it  appears 
-claimed  the  same  location,  and  to  that  conipany  the  Caldwell  Oil 
Co.  had  released  their  right  of  way.  Mr.  Chapin,  the  superinten- 
dent, said  they  had  got  their  pay,  and  all  tney  wanted  was  a 
railroad. 
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On  a  question  of  location  between  two  rival  companies,  that 
which  had  iiret  made  a  survey  and  staked  ont  a  centre-line  is  en- 
titled to  a  priority  of  right.     Wilkesbarre  &  Pluladelphia  R.  Co. 

V.  Danville  &  Hazleton  E.  Co.,  29  Leg.  Int.  373; 
SdSSok  S.  West  End  Passenffer  E.  Co.  v.  Philadelphia  City  Pas- 
?]I?Si5S£'  Benger  E.  Co.,  30  Id.  257;  New  Brigliton  &  New  Cas- 

tie  E.  Co.'s  Appeal,  105  Penu.  St.  13.  Upon  this 
ground,  after  a  somewhat  protracted  litigation,  it  was  determined, 
m  1874,  that  the  Titusville  &  Petroleum  Co.  was  entitled  to  the 
location,  and  the  Warren  &  Venango  Co.  were  finally  enjoined 
from  any  further  interferences.  Titusville  &  Petroleum  Co.  v. 
Warren  &  Venango  Co.,,  Leg.  Gaz.  117. 

Pending  this  litigation,  the  work  of  construction  ceased,  and  it 
was  not  afterwards  resumed  for  several  years.  In  the  mean  tima 
,_  the  property  and  franchises  of  the  Titusville  &  Petro- 

FUBTHXB  FACTS.    i  *      g^  •  i  j         i  i 

leum  Co.  were  upon  execution  process  sold,  at  a  pub- 
lic judicial  sale ;  the  Titusville  &  Oil  City  E.  Co.  succeeded  to 
their  rights,  and  the  latter  completed  the  construction  and  equip- 
ment  of  the  road. 

The  plaintiff,  Henry  E.  Davis,  and  Mr.  Chapin,  who  was  at  the 
time  superintendent  of  the  Caldwell  Oil  Co.,  in  the  year  1871 
commenced  to  operate  for  oil  on  the  ground  covered  by  this  lease ; 
by  what  authority  from  the  company  their  operations  were  con- 
ducted is  not  shown ;  it  is  conceded,  however,  that  Davis  has  been 
personally  engaged  in  the  production  of  oil  on  these  premises 
ever  since,  and  perhaps  before,  the  year  1871 ;  he  says  that  he  has 
been  so  engaged  since  1868.  It  is  clear,  then,  that  he  had  actual 
personal  knowledge  of  the  location  and  grading  of  the  defendant's 
road;  in  1871,  when  he  says  he  and  Chapin  became  partners,  the 
road  had  not  only  been  located,  but  was,  in  fact,  wholly  or  par- 
tially graded.  The  work  of  construction  after  this  time  was,  in 
consequence  of  the  litigation,  and  perhaps  of  the  pecuniary  em- 
barrassment of  the  company,  long  delayed,  but  there  was  no  evi- 
dence of  abandonment.  There  was  enough,  at  all  events,  to  put  an 
ordinarily  prudent  man  upon  inquiry ;  it  cannot  be  said  that  Davis, 
in  taking  a  lease  in  1876,  could  be  regarded  as  a  purchaser  without 
notice.  Indeed,  by  whatever  arrangement  or  agreement  with  the 
Caldwell  Oil  Co.  Davis  may  have  conducted  his  operations,  it  is 
not  shown  that  he  has  any  written  evidence  of  title  until  the  14th  of 
July  1882,  and  at  that  time  the  railroad  was^wholly  completed,  fully 
equipped,  and  in  actual  operation.  It  is  true  that  the  lease  of  14th 
of  July,  1882,  was  written  to  take  effect  from  the  year  1876,  but 
it  is  plain  that  under  the  pre-existing  parol -agreement  he  was  from 
1876  to  1882  but  a  tenant  at  will,  by  the  express  terms  of  the 
statute. 

The  location  of  the  road  in  1870,  as  well  as  the  partial  construc- 
tion in  1870  and  1871,  and  the  completion  of  it  in  1880,  was  with- 
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ont  any  agreement  as  to  damages,  and  witbont  any  previous  legal 
proceedings  in  adjustment  thereof.  No  bond  bas  been  either  ten- 
dered or  filed,  but  as  the  entry  of  the  company  was 

•i.i        1.     !-•      I.'  ^   J.1  X  t       y  When  TiTLB  TO 

Without  objection  of  the  owner,  no  trespass  was  com-  woht  of  way 
mitted.  Upon  the  subsequent  filing  of  the  bond  in  ''^'®™^' 
1880,  therefore,  the  title  to  the  right  of  way  vested,  not  through 
the  proceeding  initiated  by  the  bond,  but  by  the  original  occupa- 
tion of  the  land,  under  the  charter,  for  the  purposes  of  the  road. 
Thus  in  Lawrence's  Appeal,  78  Penn.  St.  365,  a  railroad  company 
constructed  their  road  without  agreement  as  to  damages,  and  with- 
out any  legal  proceedings,  but  also  without  objection  by  the 
owner;  subsequently  proceedings  to  assess  damages  were  com- 
menced,  but  the  case  was  compromised  and  the  damages  released. 
After  the  construction  of  the  road,  but  before  the  compromise,  the 
tract  was  leased  for  mining  purposes.  In  the  decision  of  that  case 
this  court  said  :  "  The  railroad  company  had  actually  appropriated 
the  land,  and  built  and  used  its  railway,  long  before  any  title  by 
lease  of  the  coal  mines  had  vested  in  the'  defendants.  This  is  ad- 
mitted in  the  answer.  The  owner  of  the  land  made  no  objection  to 
this  appropriation,  but  after  a  proceeding  to  assess  the  damages  had 
been  prosecuted,  finally  compromised,  and  released.  The  title  of 
the  railroad  compaSy  came  not  through  this  proceeding,  but  by 
its  original  entry  and  appropriation  without  objection.  The  re- 
lease operated  not  by  way  of  an  original  conveyance,  but  by  way  of 
a  discharge  for  the  damages  incurred  by  the  entry  and  constniction 
of  the  railway.  It  is  clear,  therefore,  that  when  the  defendants 
obtained  their  lease,  they  took  it  subject  to  the  previous  easement 
— the  right  of  way  of  the  railroad  company  over  the  surface.  The 
railroad  was  then  in  lawful  existence  and  use.  The  owners  made 
no  defence  to  the  right  of  the  railroad  company  to  appropriate  the 
land,  and  these  tenants  cannot  now  set  up  a  defence  which  they 
waived  if  they  had  any." 

In  the  case  we  are  now  considering  the  road  was  located  and 

f)artially  constructed  in  1870,  and  that  was  an  appropriation  of  the 
and.  '^  Where  a  railroad  has  been  located,  the  land  has  been  taken 
and  appropriated  for  public  use ;  the  right  of  the  land-owner  to 
sue  for  his  damages  is  complete,  and  he  may  recover  all  which  may 
be  caused  by  the  location,  and  by  the  subsequent  construction ;  the 
damages  cannot  be  severed ;  security  for  one  is  therefore  security 
for  all.  Neal  v.  Pittsburg  &  Connellsville  R.  Co.,  2  Grant  Cas. 
137."  Wadhams  v.  Lock  &  Bloomsbur^  R.  Co.,  42  Penn.  St.  303. 
The  permanent  location  of  a  railroad  is  an  appropriation  of  the 
ground,  and  vests  a  right  to  the  damages  assessed.  Beale  v,  Penn- 
sylvania R.  Co.,  86  Penn.  St.  509 — and  the  owner  of  land  at  the 
time  of  the  actual  location  is  the  party  entitled  to  the  damages. 

In  the  case  now  under  consideration  the  jury  has  found  that  the 
road  was  permanently  located  and  indeed  partly  constructed  over 
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the  premiBes  in  question  in  the  year  1870,  and  this,  being  without 
objection  of  the  owner,  under  all  the  anthorities,  was  an  appropri- 
ation  of  the  land  for  the  purposes  of  the  road.  The  Caldwell 
Oil  Co.  was  then  the  owner  of  this  laud  in  fee ;  the  plaintiff  had 
no  title  whatever^  and  we  cannot  see  how  he  can  have  any  claim 
for  damages.  A  proceeding  is  now  pending  for  assessment  of  the 
damages  of  the  Caldwell  Oil  Co.,  and  the  whole  q^uestion  will 
be  there  adjudicated,  as  of  the  date  of  the  appropriation  of  the 
land. 

This  disposes  of  the  fourth,  sixth,  seventh,  eighth,  and  ninth 
assignments  of  error,  which  involve  the  main  and  only  important 
question  in  the  cause. 

The  remaining  assignments  relate  chiefly  to  the  admission  of 
evidence,  and  are  wholly  without  merit.  The  cross-examination 
of  Charles  Paiste,  so  far  as  it  is  related  to  his  former  estimate  of 
the  value,  was  clearly  competent,  and  that  was  the  extent  to  which 
the  examination  was  allowed  to  proceed.  The  property  and  fran- 
chises of  the  Titusville  &  Petroleum  Centre  Co.  having 
been  transferred  by  a  judicial  sale  to  D.  P.  Corwin,  or  to  John 
Scott,  the  record  of  their  respective  deeds  was  certainly  admissible 
in  evidence  to  establish  the  transmission  of  ^leir  title  in  the  rail- 
road property  to  the  newly  organized  company.  The  franchises 
of  the  company  were  derived  through  its  cliarter,  and  the  record 
of  the  deeds  was  admissible  to  establish  their  right  of  way  over 
lands  appropriated  by  their  predecessors  in  title ;  as  a  right  of  way 
may  be  said  to  be  an  interest  in  land,  the  deeds  are  within  the  re- 
cording acts. 

We  discover  no  error  in  this  record,  and  the  judgment  is 
affirmed. 

Owner  at  Time  Land  was  Taken  Alone  Entitled  to  Damages.— Mr.  Mills 
in  his  work  on  Eminent  Domain,  chap.  8,  §  66,  says:  *^  A  claim  of  damages 
and  a  title  to  land  may  be  distinct.  Damages  for  taking  and  injury  to  land 
beloDg  to  the  owner  at  the  time  of  the  injury,  and  do  not  pass  to  a  subsequent 
vendee.  The  owner  alone  can  take  advantage  of  a  claim  for  damages,  and 
if  he  does  not  claim  his  subsequent  vendee  cannot."  In  Toledo  W.  &  N.  R. 
Co.,  72  111.,  155,  the  court  say:  *'The  appellee  did  not  own  the  lands  when 
the  company  graded  and  constructed  its  road  at  that  point.  Whatever 
damage  was  done  by  reason  of  the  grading  of  the  roadbed  was  to  his  grantor. 
In  the  absence  of  all  evidence  on  that  subject  it  may  be  presumed  the  com- 
pany adjusted  the  damages  with  him.  If  the  former  owner  did  not  complain 
certainly  his  grantee  cannot.  He  purchased  the  land  with  the  incumbrance 
of  the  railroad  embankment  upon  it.  It  was  open  and  visible,  and  he  could 
see  exactly  how  the  form  was  affected  by  the  construction  of  the  railroad." 
This  is  the  position  taken  by  the  authorities  unanimously.  Dixon  «.  B.  &  P. 
R.  Co.,  3  Am.  &  Eng.  R.  R.  Cas.  201 ;  Wabash,  St.  Louis  <&  P.  R.  Co.  v. 
McDougal,  27  lb.  386;  Chicago  &  East.  111.  R.  Co.,  27  lb.  415;  Kuntz  «. 
McCune,  22  Wis.  628;  Membert  v.  McKeen,  8  Cent.  Rep.  383;  Lewis  e. 
Wilmington  &  M.  R.  Co.,  11  Rich.  (S.  Car.)  91 ;  Rand  v.  Town  of  Townshend, 
26  Vt.  690;  1  Redfield  on  Railroads,  850;  Dniry  v.  Midland  R.  Co.,  127  Mass. 
571. 


EMINENT  DOMAIN— HIGHWAY  OBOSSING — ^DAMAGES.   345 

When  the  Vendee  it  Entitled*  to  Damages.— The  above  cases  presuppose 
that  the  owner,  at  the  time  the  entry  made  or  the  land  taken,  had  entered 
into  no  obligation  to  convey  the  land.  Thus,  one  who  had  agreed  to  pur- 
chase land  refused  to  complete  the  contract ;  the  seller  brought  a  suit  in  equity 
for  a  specific  performance  thereof ;  a  decree  was  rendered  against  the  purchaser 
for  the  full  contract  price,  which  he  paid,  and  the  seller  gave  him  a  deed  of 
the  land,  of  the  date  of  the  contract.  While  the  suit  was  pending,  part  of 
the  land  was  taken  for  a  railroad.  Edd,  that  the  purchaser  could  maintain 
a  petition  in  his  own  name  against  the  railroad  company  to  recover  dam- 
ages for  the  land  taken.  Pinkerton  v,  Boston  &  A.  R.  Co.,  109  Mass.  620.  Soo- 
the owner  of  an  estate  in  fee,  and  a  person  to  whom  he  has  given  a  bond  for 
a  deed  on  the  fulfilment  of  certain  conditions,  may  both  join  in  a  petition  for 
damages  to  such  estate  caused  by  taking  it  for  a  railroad,  although  the  con- 
dition of  the  bond  is  not  then  performed.  In  such  case  the  railroad  company 
cannot  object  that  the  damages  are  awarded  in  a  cross  sum,  and  not  appor- 
tioned to  each  petitioner.  Proprietors  of  Locks  &  Canals  e.  Nashua  &  Lowell 
R.  Co.,  10  Cush.  (Mass.)  885. 

In  St.  Louis,  L.  &  D.  R.  Co.  e.  Wilder,  17  Kan.  280,  it  was  held  that  where 
a  person  was  in  possession  of  land  and  held  a  title  bond  conditioned  for  the 
execution  of  a  deed  to  him  on  payment  of  the  purchase-money,  he  was  en- 
titled to  damages  for  the  taking. 


Oedab  Safids,  Iowa  Falls  and  Nosthwestbbn  R  Go. 

Baymond  et  al. 
(Advanee  Oase,  Minneaata,    Jidy  14,  1887.) 

Upon  the  trial  of  a  cause  for  the  assessment  of  damM^  for  the  taking  of 
land  for  a  railway,  the  fact  of  the  existence  of  a  highway  upon  the  land, 
being  a  collateral  matter,  may  be  shown  by  oral  evidence. 

The  general  statute  law  relating  to  such  condemnation  proceedings 
contemplates  that  such  rights  of  private  use  of  the  land  taken  as  are  of 
a  nature  to  interfere  with  uie  operation  of  the  railroad,  shall  be  determined 
and  defined  in  the  condemnation  proceedings,  and  the  land-owner  has  not  a 
reserved  right  of  private  crossing  unless  so  defined.  Compensation  to  the 
land* owner  is  to  to  assessed  accordingly. 

Evidence  that  the  land,  a  part  only  of  which  is  taken,  is  so  near  to  the 
railroad  depot  and  stock-yards  as  to  show  that  the  land  will  be  subject 
to  extraordinary  use  on  that  account,  is  admissible. 

As  affecting  the  market  value  of  the  property,  the  fact  may  be  shown  that 
the  railroad  increases  the  rate  of  insurance  upon  buildings  already  erected. 

Amount  of  damages  awarded,  considered  as  justified  by  the  evidence. 

Appeal  from  district  court,  Rock  county. 

Dcmid  Bohrer  for  Cedar  Rapids,  I.  F.  &  N.  W.  R.  Co.,  appel- 
lants. 

K  H.  Camfidd  and  (7.  O.  WUlson  for  Raymond  and  another, 
respondents. 
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Dickinson,  J. — This  appellant  is  ar railway  corporation  of  Iowa,. 
having  authority  (see  Gen.  St.  1878,  c.  34,  §  106)  to  extend  its 
Facts.  road  into  this  State,  and  for  that  purpose  to  exercise 

tlie  power  of  eminent  domain  conferred  upon  like  domestic  coi*- 
porations  by  our  general  laws.  The  corporation  instituted  pro- 
ceeding's by  petition  for  the  condemnatton,  for  its  right  of  way, 
of  a  strip  of  land  100  feet  wide  off  the  west  side  of  a  20-acre  tract 
owned  by  the  respondents.  Upon  the  trial  in  the  district  court 
upon  appeal  from  the  award  of  commissioners,  the  land-owner  was 
allowea  to  testify  to  the  existence  of  a  public-tmvelled  highway 
on  the  west  side  of  this  land.  This  was  not  error,  although  there 
may  have  been  record  evidence  of  the  existence  of  the  highway ; 
the  fact  thus  sought  to  be  shown  being  of  a  collateral  nature.  Evi- 
dence was  presented  that  there  were  no  other  highways  touching 
this  land,  and  that  the  only  public  way  by  which  the  land  was 
accessible  was  this  public  highway  on  the  west,  which,  after  the 
construction  of  the  railroad,  could  only  be  reached  from  this  land 
by  crossing  the  railroad  track.  The  petition  of  the  company  for 
condemnation  did  not  restrict  the  use  to  be  made  by  it  of  the  land 
condemned,  or  provide  for  the  reservation  to  the  land-owner  of 
any  right  to  cross  the  track,  nor  did  the  order  of  the  court  for  the 
appointment  of  commissioners  make  any  such  reservation  to  the 
land-owner.  The  court  instructed  the  jury  that  they  should  assess 
the  damages  upon  the  basis  that  the  land-owner  would  have  no 
right  of  crossing  over  the  track.  The  correctness  of  this  instruct 
tion  is  the  principal  point  in  the  case. 

The  general  law  under  which  these  proceedings  were  had  pro- 
statutoeypro-  vides  for  a  petition  to  the  district  court  by  the  corpora- 
visioFfs.  iJqj^^  describing. "  the  lands,  property,  and  estate  wliich 

it  will  be  necessary  to  taSe,  use,"  etc.,  and  praying  the  appoint- 
ment of  commissioners  to  assess  the  compensation.  Provision  is 
made  for  notice  and  hearing  upon  the  petition.  "  The  court  may 
also,  in  its  discretion,  in  and  by  said  order  [appointing  commis- 
sioners], limit  the  easement  to  be  acquired  by  reserving  to  the 
land-owner  such  rights  and  privileges  therein,  and  to  be  defined  in 
such  order,  as  shall  not  be  incompatible  with  the  use  for  which  the 
land  is  sought  to  be  appropriated ;  such  rights  and  privileges  to  be 
exercised  and  enjoyed  in  such  manner,  at  all  times,  as  not  to  injure 
or  interfere  with  the  railway  track  or  structures  or  other  improve- 
ment for  which  the  land  is  to  be  appropriated,  or  the  free  and 
legitimate  use  of  the  same  for  the  purpose  of  such  railway."  Gen. 
Laws  1879,  c.  35. 

The  charters  of  many  of  the  railroads  in  this  State  have  made 
express  provision  in  respect  to  farm  crossings.  The  general  law 
natursof        to  which  we  have  referred  does  not.      Tiie  railroad 

RIQHT     OF    WAT  •         »,  .•.•  'li         i»  a       *  f    *  a  1* 

TOBBACKiuiBKD.  compauy,  in  its  petition,  might  claim,  and,  ii  its  claim 
were  allowed  by  the  court,   it  might  secure  a  right  of   way^ 
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in  its  nature  exclusive,  excluding  the  land-owner  from  any 
private  right  of  crossing  which  could  interfere  witli  the  railroad 
use,  such  as  a  private  crossing  at  grade.  In  some  localities  such  an 
exclusive  right  would  be  expedient,  and  perhaps  necessary.  On 
the  other  hand,  the  company  might  not  require  such  an  exclusive 
right.  Its  proposed  uses  might  be  such  that  there  could  be  safely 
left  to  the  land-owner  a  private  right  of  way  over  the  railroad  j 
and  in  the  condemnation  proceedings  it  might  properly  seek  to 
require  the  more  limited  easement.  But  the  nature  of  the  right 
of  way  to  be  acquired,  whether  or  not  it  is  to  be  qualified  by  any 
remaining  right  of  the  land-owner  to  use  the  track  as  a  private 
way,  is  an  important  question  in  the  proceedings  for  condemna- 
tion, both  as  respects  the  compensation  to  be  awarded  for  the  tak- 
ing, and  as  affecting  the  subsequent  rights  of  the  parties  to  the  use 
of  the  land.  It  is  for  the  railroad  company  seeking  the  appropria- 
tion of  lands  to  its  use,  to  indicate  in  its  petition  the  nature  and 
extent  of  the  easement  proposed  to  be  taken. 

The  easement  thus  sought  to  be  acquired  may  be  limited  by  th& 
order  appointing  commissioners  to  assess  compensation  "by  reserv 
ing  to  the  land-owner  such  rights  and  privileges  therein, 
and  to  be  defined  in  such  order,  as  shall  not  be  incom-  rights  of  ^and- 
patible,"  etc.  We  are  of  the  opinion  that  this  statute  vrra"cR08M»ai 
contemplates  that  the  "reserved"  rights  of  the  land-  "*" 
owner,  such  as  that  here  in  question,  which  are  of  a  nature  to 
interfere  with  the  possession  and  operation  of  the  railroad,  shall  be 
determined  and  defined  in  the  condemnation  proceedings.  As  to 
private  crossings  over  the  road,  there  is  not  to  be  left,  as  a  subject 
of  future  controversy,  the  question  whether,  in  a  particular  case,, 
they  are  necessary,  and  whether  they  can  be  allowed  without 
endangering  public  travel,  or  interfering  with  the  uses  which,  for 
reasons  affecting  the  public,  are  conferred  upon  the  railroad  com- 
pany. Upon  this  construction  of  this  statute,  the  charge  of  the 
court  was  right,  as  was  also  its  refusal  to  give  the  appellant's  re- 
quested instruction.  There  being  no  reserved  right  of  crossing, 
tlie  measure  of  compensation  could  not  be  affected  by  the  fact  that 
the  company  had  put  in  a  crossing  at  the  request  of  the  land- 
owner ;  the  right  to  use  it  being  dependent  upon  the  will  of  the 
company.  Ham  v.  City  of  Salem,  100  Mass.  350 ;  Drury  v.  Mid- 
land R.  Co.,  127  Maes.  571. 

Evidence  was  admissible  of  the  location  of  the  railway  station 
200  feet  south  of  this  land,  and  of  its  stock-yards  just  north  of  the 
land ;  for  that  would  tend  to  show  the  extent  of  the  use 
to  which  the  land  in  question  would  be  subjected,  station  amd 
The  injury  caused  by  the  taking  of  land  in  close  prox-  "^'^'^^*°*' 
imity  to  a  station  might  well  bo  deemed  to  be  greater  than  if  it 
were  at  a  considerable  distance  from  it,  because  of  the  more  fre- 
quent passing  of  trains  and  locomotives  to  be  expected  about 
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railway  stations.  S\icli  evidence,  however,  should  only  be  received 
where  the  situation  is  such  as  to  render  it  reasonably  certain  that 
the  land  will  in  fact  be  subjected  to  such  extraordinary  use. 

Evidence  was  introduced  on  the  part  of  the  land-owner  of  the 
market  value  of  the  biiildings  upon  the  premises,  and  that  the  rate 
of  insurance  would  be  increased  at  least  1  per  cent 
MlSSrvALuSr  a  year  by  the  proximity  of  the  road.  The  evidence 
was  admissible  tending  to  show  diminution  in  tlie  value 
of  the  property.  Colvill  v,  St.  JPaul  &  C.  R.  Co.,  19  Minn.  283 
(Gil.  240);  Curtis  v.  St.  Paul,  S.  &  T.  F.  R  Co.,  20  Minn.*  28 
(Gil.  19).  The  court  properly  instructed  the  jury  that  this 
element  was  only  to  be  considered  as  affecting,  if  it  did  do  so,  the 
market  value  of  the  land.  Curtis  v.  St.  Paul,  S.  &  T.  F.  R.  Co., 
-swpra;  County  of  Blue  Earth  v.  St.  Paul  &  S.  C.  R.  Co.,  28 
Minn.  503 ;  6.c.  10  Am.  &  Eng.  R.R.  Cas.  209. 

The  evidence  was  sufficient  to  justify  the  amount  of  compensa- 
tion awarded  by  the  jury.  The  fact  that  it  appeared  upon  cross- 
-examination  that  some  of  the  several  witnesses  whose  opinions  as 
to  the  amount  of  damages  had  been  given  based  their  estimate  in 
part  upon  improper  considerations — as  the  damage  resulting  from 
the  proximity  of  the  stock-yard  to  this  land— does  not  leave  the 
verdict  without  reasonable  and  sufficient  evidence  to  support  it. 

There  were  some  assignments  of  error  to  which  we  have  not 
deemed  it  necessary  to  particularly  refer.  We  think  they  are  not 
sustainable.     The  order  overruling  a  new  trial  is  affirmed. 

Bebry,  J.,  because  of  sickness,  took  no  part  in  this  decision. 

MrrcHELL,  J. — I  am  not  prepared  to  say  that  evidence  of  the 
location  of  the  railway  depot  and  stock-yards  was  competent  for 
any  such  purpose  as  indicated  in  the  foregoing  opinion,  but  I  do 
not  think  that  the  evidence  in  fact  admitted  on  that  point  could 
have  prejudiced  the  appellant.     I  therefore  concur  in  the  result. 

Private  Crossings,  Consideration  of,  in  Estimating  Damages  in  Con- 
demnation Proceedings. — The  award  and  payment  of  damages  does  not 
preclude  the  former  owner  from  compelling  company  to  do  their  duty  as  to. 
Jones  9.  Seligman,  8  Am.  &  Eng.  K.  R.  Cas.  2B6;  and  when  a  party  is 
entitled  to  a  safe  crossing,  the  jury  cannot  consider  in  estimating  damages 
whether  or  not  crossing  is  properly  constructed.  Republican  Valley  R.  Co. 
i7.  Linn,  14  Am.  &  Eng.  R.  R.  Cas.  198.  A  party  is  entitled  to  damages  for 
failure  of  company  to  constmct  crossings  as  required  by  commissioners. 
Kittell  «.  Missisquoi  R.  Co.,  20  lb.  165.  When  map  and  profile  show 
intent  of  company  to  construct  farm  crossings,  the  jury  should  take  the  fact 
into  account  that  the  company  is  bound  to  construct  them. 

Risic  from  Fire  may  be  Considered  in  Estimating  Damages^ — See  Setzler 
V.  Pennsylvania,  etc.,  R.  Co.,  and  note,  24  Am.  <&  Eng.  R.  R.  Cas.  280-287; 
Kansas  City,  etc.,  R.  Co.  v,  Eregelgo,  and  note,  20  lb.  241-246. 
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Sknnotp 

V. 

St.  Johnsbtjby,  bto.,  B.  Co.  and  Lamoillb  Yallet  B.  Go. 

{Ad'oanee  due,  Vermont,    May  28,  1887.) 

An  equitable  owner  of  land  who  becomes  the  legal  owner  has  a  lien  for 
damages  on  land  taken  by  a  railroad  company,  enforceable  against  a  com- 
pany now  in  possession  which  succeeded  to  the  rights  of  the  company  that 
nrst  took  the  land ;  but  the  measure  of  damages  is  not  an  agreement  made 
between  the  owner  and  the  first  company,  as  there  was  no  such  privity  be- 
tween the  two  companies  as  would  bind  the  last  one,  but  in  this  case  it  is  the 
value  of  the  land  actually  taken,  as  the  orator  was  not  the  owner  of  the  lands 
contiguous  to  that  taken  when  the  present  company  took  possession. 

Interest  is  recoverable  from  the  time  the  last  company  took  possession,  in- 
stead of  the  time  the  orator  acquired  the  legal  title. 

Bill  in  chancery.  Heard  on  the  pleadings  and  a  special  master'a 
report,  September  term,  1885 ;  Franklin  county,  Boyoe,  Chancellor. 
Docree pro  forma^  that  unless  the  defendant  pay  to  the  orator  the 
snm  of  $431.20  and  interest  thereon  from  the  18th  day  of  June, 
1883,  and  the  orator's  costs,  on  or  before  the  first  day  of  June, 
1886,  that  the  defendants  be  perpetually  enjoined  from  running  and 
operating  their  railroad  over  the  farm  in  question  and  from  inter- 
fering in  any  manner  with  the  exclusive  occupancy  and  possession 
thereof  by  the  orator.    Appeal  by  the  orator. 

The  orator  owned  a  farm  of  four  hundred  and  fifty  acres  in 
Bakersfield,  Franklin  county.  The  L.V.  Co.  located  its  road  through 
said  farm  and  commenced  its  construction,  completing  it  in  1876, 
and  operated  it  until  1880.  The  holders  of  the  mort<^age  bonds 
foreclosed  the  mortgage  at  December  term,  1879,  of  Caledonia 
county  court,  court  of  chancery,  and  it  organized  under  the  name 
of  the  St.  J.  Co.,  and  went  into  operation  of  the  road  on  the  1st 
day  of  July,  1880.  The  orator's  farm  was  mortgaged  for  a  large 
sum  prior  to  the  survey  of  the  railroad,  and  in  1876  he  sold  to  W* 
M.  Sennott  a  portion  oi  the  farm,  it  being  that  through  which  the 
survey  of  the  railroad  extended,  but  reserved  all  the  land  embraced 
in  the  survey,  not  exceeding  six  acres.  In  1883  this  land  was  re- 
deeded  by  W.M.  Sennott  to  the  orator,  and  Burton,  the  mortgagee, 
of  the  farm,  at  the  same  time — June  18,  1883 — deeded  the  farm 
to  the  orator,  taking  a  mortgage  back.  In  1878  the  orator  was  ad- 
judged a  bankrupt,  and  in  pursuance  to  an  agreement  with  the 
orator,  said  Burton  purchased  the  interest  which  the  bankrupt  estate 
had   in  the  farm   and  held   it  as  security  till   June    18.     Said 
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Burton  signed  a  writing  by  which  he  agreed  and  directed  that  the 
said  land  damages  be  decreed  and  paid  to  the  orator. 

JSdaon  and  OroM  dk  Start  for  orator. 

Burt  c&  Burt  for  defendants. 

EowELL,  J. — The  orator  seeks  to  stand  as  against  the  St.  Johns- 
bury  &  Lake  Champlain  Co.  on  his  agreement  of  December  6, 
1875,  with  the  Lamoille  Valley  Co.,  wliereby  his  land  damages 
were  fixed  at  $678,  with  interest  thereafter.  But  the  St.  Johns- 
bury  Co.  was  not  a  party  to  that  agreement,  and  following  Adams 
u  Railroad,  57  Vt.  240,  the  agreement  cannot  be  regarded  as  binding 
on  that  company  on  the  ground  of  privity  between  it  and  the  Valley 
Co.,  for  it  did  not  succeed  to  the  property  in  a  way  to  establish 
such  privity. 

Nor  is  the  agreement  binding  on  the  St.  Johnsbury  Co.  by  rea- 
son of  the  statute,  as  a  judgment  would  have  been ;  for  in  liridg- 
man  v.  Railroad,  58  Vt.  198,  a  judgment  against  the  Valley  Co. 
was  held  binding  on  the  St.  Johnsbury  Co.  solely  by  force  of  the 
statute,  and  not  at  all  on  the  ground  of  privity.  But  the  statute 
has  no  effect  upon  the  binding  quality  of  agreements  in  this  behalf, 
but  leaves  them  to  stand  on  general  principles. 

The  St.  Johnsbury  Co.  is  liable,  therefore,  only  by  reason  of  its 
own  taking;  but  it  is  liable  for  the  land  actually  taken  as  of  the 
time  when  it  first  took  it,  for  the  orator  was  then  the  equitable 
owner  of  it  and  has  since  become  the  legal  owner.  But  it  is  not 
liable  to  him  for  damage  to  the  land  contiguous  to  the  land  taken, 
for  he  was  not  the  owner  of  it  at  the  time  of  taking. 

The  decree  is  modified  so  as  to  give  the  orator  interest  on  the 
sum  decreed  from  July  1,  1880,  when  the  St.  Johnsbury  Co.  first 
took  possession,  instead  of  from  June  18,  1883,  when  the  orator 
acquired  l^al  title  from  Burton;  but  in  all  other  respects  the 
decree  is  affirmed,  and  the  cause  remanded. 

Taft,  J.,  dissents. 

Interest  on  Damages  Assessed  in  Eminent  Domain  Proceedings. — ^Texi- 
writers  have  not  given  this  subject  much  attention.  The  decisions  upon  it 
are  based  upon  clear  and  satisfactory  reasoning,  and  require  that  a  company 
condemning  property  and  appealing  from  the  assessment  of  damages,  or  de- 
laying the  payment  thereoi,  shall  compensate  the  owner  by  the  edition  of 
interest  upon  the  damages,  for  the  loss  and  inconvenience  the  latter  suffers  by 
being  deprived  of  both  property  and  money  from  the  time  of  taking  posses- 
sion, the  time  possession  might  have  been  taken,  or  the  time  when  the  award 
determines  the  amount  of  the  company's  liability. 

The  jury  are  authorized  by  law  to  include  in  their  assessment  of  damages 
an  allowance  of  interest  from  the  time  the  land  was  taken.  Edmands  o. 
Boston,  108  Mass.  685;  Kidder  t).  Oxford,  116  Mass.  165. 

In  Warren  «.  St. Paul, etc., R Co., 31  Minn. 434,  it  is  held  that  as  a  general  rule 
interest  on  the  damages  should  be  allowed  on  appeal  See  also  Whitacre  e. 
St.  Paul,  etc.,  R.  Co.,  24  Minn.  811. 
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In  Delaware,  etc.,  H.  Co.  v.  BursoD,61  Pa.  St.  869,  the  court  observes :  ''  Nor 
^was  there  error  in  charging  the  jury  to  allow  interest.  If  the  plaintiff  was 
•entitled  to  compensation  by  reason  of  her  property  being  taken  at  a  particular 
time,  she  was  certainly  entitled  to  interest  as  a  compensation  for  its  wrongful 
detention.  The  company  as  well  as  the  plaintiff  could  have  had  the  damages 
assessed  as  soon  as  they  pleased  after  locating  the  road,  and  it  was  no  reason 
for  withholding  compensation  that  its  amount  was  unknown  or  unascertaiued. 
As  the  company  was  the  party  to  pay,  it  ought  to  have  had  the  amount 
ascertained,  and  paid  it ;  failing  to  do  so,  it  has  no  right  to  complain  at 
having  to  meet  au  accident  of  the  delay  in  the  shape  of  interest.*' 

In  In  re  Pigott,  L.  R.  18  Chan.  Div.  146,  under  the  land  clauses  consoli- 
dation act,  1845,  the  rules  applicable  to  vendor  and  purchaser  were  applied 
between  a  land-owner  and  a  railroad  company.  The  latter  was  charged  with 
interest  upon  the  purchase-money,  where  the  company  not  being  in  possession 
delayed  paying  the  purchase-money,  it  being  held  that  they  were  liable  for 
interest  not  from  the  date  of  the  award,  but  from  the  time  they  might  pru- 
dently have  taken  possession;  that  is,  when  a  good  title  was  shown. 

Interest  from  Date  of  the  Award  of  Damages. — In  Metier  t;.  Easton,  etc.,  R. 
Co.,  37  N.  J.  Law,  222,  the  court  observed:  ** Interest  from  the  date  of  the 
award  of  the  commissioners  should,  as  a  general  rnle,  be  allowed,  not  strictly 
as  damages,  but  as  an  equitable  mode  of  compensating  the  owner  for  the 
necessary  delay  in  ultimately  ascertaining  the  amount  he  is  entitled  to  be 
paid.  The  general  rule  as  to  the  allowance  of  interest  is  liable  to  be  con- 
trolled by  the  circumstances  of  each  case.  If  the  owner  has  had  the  profit- 
able use  of  the  premises,  or  has  received  rents  pending  the  appeal,  these 
circumstances  should  be  taken  into  account,  and  interest  abated  accordingly." 

See  generally  in  confirmation  of  the  rule  above  stated :  Old  Colony,  etc.,  R. 
Co.  V,  Miller,  125  Mass.  1 ;  Bangor,  etc.,  R  Co.  v.  McComb,  60  Me.  291 ;  Harts- 
horn t7.  Burlington,  etc.,  R.  Co.  8  N.  W.  Rep.  648;  1  Suth.  on  Damages, 604;  8 
8uth.  on  Dam.  466  et  seq;  Selma,  etc.,  R.  Co.  v.  Gammage,  68  Ga.  604;  s.  c,  1 
Am.  &Eng.  R.  R.  Cas.41 ;  Sioux  City,  etc.,  R.  Co.  t.  Brown  (Nebraska,  1882), 

10  Am.  &  Eng.  R.  R.  Cas.  406;  West  v.  Milwaukee,  etc.,  R.  Co.,  66  Wis.  318; 
s.  c,  10  Am.  &  Eng.  R.  R.  Cas.  415;  East  Tennessee,  etc.,  R.  Co.  v,  Burnett, 

11  Lea(Tenn.),  525;  s.  c.  14  Am.  &  Eng.  R.  R.  Cas.  370;  Noble  v,  Des  Moines, 
etc.,  R.  Co.  (Iowa,  1883),  14  Am.  &  Eng.  R.  R.  Cas.  208;  Hollingsworth  «. 
Des  Moines,  etc.,  R.  Co.  (Iowa,  1884),  17  Am.  &  Eng.  R  RCas.  113;  Hays  v. 
Chicago,  etc.,  R  Co.  (Iowa,  1884),  17  Am.  &  Eng.  R  R  Cas.  110;  Kittell  v. 
Missisquoi  R  Co.,  56  Vt.  96;  s.  c.  20  Am.  &  Eng.  R  R  Cas.  165;  Cohen  v, 
8t.  Louis,  etc.,  R.  Co.  (Kansas,  1885),  22  Am.  &  Eng.  R.  R.  Cas.  116 ;  Uniacke 
V.  Chicago,  etc.,  R  Co.  (Wisconsin,  1886),  27  Am.  &  Eng.  R.  R  Cas.  424; 
Seefeld  «.  Chicago,  etc.,  R  Co.  (Wisconsin,  1886),  27  Am.  &  Eng.  R  R  Cas. 
428;  Williams  v.  New  Orleans,  etc.,  R.  Co.,  60 Miss.  789;  s.  c.,20  Am.  &  Eng. 
R  R.  Cas.  378. 

Railroad  Company  may  have  Interest  when  Damages  are  Reduced  on  Ap- 
peal*— There  is  no  justice  in  such  an  obligation  unless  it  is  reciprocal.  The 
following  authorities  will  show  that  this  view  is  recognized,  in  one  case  the 
decision  being  that  the  railroad  company  may  have  interest  on  the  sum  by 
which  the  award  is  diminished,  and  the  others  merely  disallowing  the  owner's 
<ilaim  for  interest  on  the  whole  award. 

In  Watson  «.  Milwaukee,  etc.,  R.,  Co.  (Wisconsin)  10  Am.  &  Eng.  R.  R.  Cas. 
168,  it  was  held  that  a  railroad  company  obtaining  a  diminution  of  the  award 
on  appeal  was  entitled  to  recover,  from  the  party  withdrawing  the  award, 
diminution  with  interest.  The  court  observes :  *'  Applying  the  rule  that  all 
the  courts  have  as  to  the  payment  of  interest  on  the  money  awarded  to  the 
owner  for  his  damages,  when  the  same  are  increased  upon  the  appeal  of  the 
land-owner,  the  company  was  entitled  to  the  interest  allowed  m  this  case. 
The  value  of  the  lands  taken  and  the  damages  sustained  by  the  taking  are 
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assesaed  as  of  the  date  of  the  taking  of  the  Bame  by  the  company,  and  inter- 
est is  always  allQwed  upon  the  sum  so  fixed  from  the  date  of  the  taking  to> 
the  rendition  of  the  veraict;  and  the  fact  that  the  company  has  paid  the 
money  into  court  awarded  by  the  commissioners,  does  not  affect  the  question  of 
interest  unless  the  owner  has  withdrawn  the  same  from  the  court  If  the 
company  must  pay,  by  way  of  damages,  interest  on  ^he  unascertained  amount 
of  damages  the  land-owner  is  entitled  to  from  the  time  it  takes  possession  of 
the  land,  there  would  seem  to  be  a  like  obligation  on  the  part  of  owner  to  pay 
interest  on  the  part  of  the  damages  received  by  him,  ana  which  the  law  re- 
quires him  to  refund  to  the  company.  Pierce  on  Railroads,  220;  West  v, 
Milwaukee,  etc.,  R.  Co.,  14  N.  W.  Rep.  292." 

In  Reisner  v.  Atchison  Union  Depot,  etc.,  R.  Co.,  27  Kans.  882 ;  s.  c,  10  Am. 
&  Eng.  R.  R.  Cas.  165,  where  the  land-owner,  upon  an  appeal  from  the  award 
of  commissioners  as  to  the  appraisement  of  yaiue  and  assesroent  of  damages^ 
for  right  of  way,  recovered  a  less  amount  in  the  district  court  than  the  award, 
he  was  held  not  to  be  entitled  to  interest  upon  the  money  deposited  by  the 
company  during  the  pendency  of  such  appeal.  The  court  observes:  '^  We 
think  that  when  the  money  has  been  deposited  as  required  by  the  statute, 
for  the  benefit  of  the  land-owner, and  upon  appeal  the  land-owner  recovers  less 
than  the  deposit,  such  deposit  may  be  treated  as  a  tender  before  the  appeal, 
and  the  railroad  is  not  required  to  pay  interest  during  the  pendency  of  the 
appeal.  It  is  true  that  the  appeal  vacates  the  assessment,  but  as  the  land- 
owner had  the  opportunity  to  accept  such  deposit,  and  on  appeal  recovers  a 
less  sum,  whereby  it  is  determined  that  he  should  have  taken  the  deposit 
rather  than  have  appealed,  he  ought  not  to  be  entitled  to  interest  after  the 
refusal  of  the  deposit  so  tendered." 

In  Scott  f7.  St.  Paul, etc., R.  Co.,  21  Minn.  822,  an  instruction  was  held  correct 
that  if  the  jury  found  that  the  plaintiff  immediately  after  filing  the  award 
was  notified  thereof,  and  payment  offered  and  refused,  it  released  the  rail- 
road from  any  further  obligation  except  to  keep  the  money  so  offered  in 
readiness  to  be  paid  at  any  time  thereafter  on  demand,  and  plaintiff's  claim 
for  Interest  on  the  award  was  disallowed,  the  award  having  been  filed  December 
2,  and  the  tender  made  December  4. 


Oezitbal  Branch  Union  Paoitio  B.  do. 

V. 

Andrews  et  al. 

(Advanee  Oeue,  Kanms.    Jtdy  9,  1887.) 

A  railroad  track  was  put  down  in  an  alley  in  the  city  of  A.,  on  August  1, 
1877.  Witnesses  were  introduced  to  prove  the  damages  caused  by  reason 
thereof  to  the  lots  abutting  upon  the  said  alley,  and  upon  examination  they 
stated  they  knew  the  market  value  of  the  said  property  on  or  about  the  first 
of  August,  1877.  Upon  such  a  showing  they  were  competent  to  testify  to 
the  value  of  said  property,  both  before  and  immediately  after  the  laying 
down  of  said  track. 

Where  a  witness  is  offered  to  prove  the  damaffes  caused  to  adjacent  real 
property  by  laying  down  a  railroad  track  throu^  an  alley,  and  he  tesiifiefr 
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that  he  did  not  know  the  real  value  of  the  lots  in  <  controversy  at  the  time 
the  track  was  laid  down,  but  does  say  that  he  had  an  opinion  of  their  mar- 
ket value,  and  it  is  in  evidence  that  he  has  been  in  the  business  of  buying 
and  selling  real  estate  for  nearly  15  years  in  the  city  where  the  lots  are  situ- 
ated, he  is  qualified  to  give  his  opinion  of  the  value  of  the  property  inquired 
about. 

In  an  action  against  a  railroad  company  for  damages  caused  by  the  laying 
down  of  its  track  through  an  alley,  to  lots  abutting  thereon,  the  statements 
of  the  values  of  said  lots,  made  by  the  party  whose  administrator  brings  the 
action,  may  ordinarily  be  introduced  in  evidence  by  the  opposite  party ;  but 
where  such  statements  are  either  made  a  long  time  before  or  a  lon^  time 
after  the  laying  down  of  said  track,  and  the  values  of  the  property  m  that 
locality  have  l^en  fluctuating,  Tisld,  not  error  to  reject  such  testimony. 

Erbob  from  district  court,  Atchison  county. 
Everest  cfe  Wagaener  for  plaintiflE  in  error. 
Hudson  ds  Tufts  for  defendants  in  error. 

Holt,  C. — This  action  was  begun  in  the  court  below  by  R  S. 
Andrews  in  his  life-time,  in  1878.  This  is  the  fourth  time  that  it 
has  been  in  tliis  court.  Bailroad  Co.  v.  Andrews,  26  Ean.  702 ; 
8.  c,  6  Am.  1  Eng.  R.  B.  Oas.  370 ;  Same  t;.  Same,  30  Kan.  590 ;  s. 
c,  14  Am.  &  Eng.  B.  B.  Cas.  248;  Same  u  Same,  34  Ean.  564. 
This  case  was  last  tried  in  September,  1886,  before  "W.  D.  W.,. 
judge  jpTO  tem.^  to  a  jury,  and  a  verdict  and  judgment  rendered 
for  the  plaintiff  for  $3765.98.  Plaintiff  in  error  (defendant  be- 
low)  now  seeks  a  reversal  of  that  judgment.  For  a  statement  of 
facts,  see  Bailroad  Co.  v.  Andrews,  26  Kan.  702,  s.  c,  5  Am. 
&  Eng.  B.  B.  Cas.  370 ;  and  Same  v.  Same,  30  Kan.  590,  s.  c,  14 
Am.  &  Eng.  B.  B.  Cas.  248. 

The  defendant  makes  quite  a  number  of  assignments  of  error,  a 
part  only  of  which  we  shall  consider  in  the  examination  of  this 
case.  It  contends  that  the  allegation  in  plaintiffs'  peti- 
tion of  the  appointment  of  plaintiffs  as  administrators  allbqatioh  or 
of  the  estate  of  B.  S.  Andrews,  deceased,  is  not  suflSc-  pSSSSS'^as 
iently  explicit.  The  allegation  is  as  follows :  "  First.  ^ml^nT^^ 
That  said  said  B.  S.  Andrews  died  in  Atchison  county, 
Kansas,  upon  March  9, 1883,  and  thereafter,  and  upon  March  13, 
1883,  said  L.  A.  Andrews  and  B.  F.  Hudson  were  by  the  probate 
court  of  Atchison  county,  Kansas,  being  duly  and  legally  author- 
ized thereto,  duly  and  legally  appointed  administrators  of  the  es- 
tate of  said  B.  S.  Andrews,  deceased,  and  letters  of  administration 
duly  and  legally  issued  to  them  as  such  out  of  and  by  said  conrt, 
and  that  they  thereupon  duly  and  legally  qualified  as  such  admin- 
istrators, and  have  ever  since  been  and  now  are  the  duly  and 
Ic^lly  authorized,  appointed,  qualified,  and  acting  administrators 
of  the  estate  of  B.  S.  Andrews,  deceased."  This  is  sufScient.  It 
IB  a  brief  and  direct  statement  of  the  facts,  in  ordinary  and  concise 
language. 

80  A.  &  £.  R.  Cas.— d8 
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Another  error  complained  of  is  that  witnesses  were  allowed  to 
testify  as  experts  to  the  value  of  the  Ipts  abutting  upon  the  alley 

BxPKRT  TBsn  i"^°^®^i^t^ly  after  the  railroad  track  was  laid  down 
MOST  AS  TO  through  it.  They  had  been  asked  simply  if  they  knew 
the  market  value  of  the  lots  in  question  on  or  about 
August  1, 1877.  It  appeal's  that  the  track  was  laid  down  in  a 
very  short  time, — in  a  few  houi*s, — about  August  1,  1877.  We 
believe  from  their  answei*s  that  they  had  knowledge  of  the  market 
values  of  the  lots  in  question  on  or  about  August  1,  1877,  and  that 
they  were  sufficiently  qualified  to  answer  in  regard  to  their  value, 
both  before  the  laying  down  of  the  track,  as  well  as  immediately 
afterwards.  The  time  of  the  laying  down  of  the  track  was  so 
brief,  and  the  question  asked  limiting  it  to  "  on  or  about"  is  broad 
enough,  in  our  opinion,  to  permit  the  testimony  to  be  introduced. 

Another  objection  urged  is  in  allowing  A.  J*.  North  to  give  his 
opinion  of  the  value  of  said  property.  He  was  asked  if  he  knew 
^BTiiioirT  OF  the  market  value  of  the  lots  in  question,  and  he  replied 
VALUK.  that  he  did  not  know  the  real  value,  but  after  some 

hesitation,  upon  further  examination,  said  that  he  had  an  opinion 
of  their  marKet  value.  It  further  appears  in  the  testimony  that  he 
has  been  dealing  in  land  in  Atchison  since  1870,  and  had  bought 
land  in  the  part  of  the  city  where  the  lots  were  situated,  although 
not  in  the  same  block.  The  testimony  of  Mr.  North  was  not  so 
specific  and  definite  as  might  have  been  desired,  so  far  as  his  qual- 
incations  are  concerned,  yet  we  think  that  it  was  competent. 

The  defendant  still  further  complains  that  it  was  not  allowed  to 
introduce  in  evidence  by  the  witness  Challis  the  admissions  or 
ADMISSION  BT  statements  made  by  defendant  in  his  life-time  as  to  the 
^^^^r  OT  value  of  the  lots.  The  witness  was  asked  if  he  had  a 
"^"  conversation  in  regard  to  this  property  in  the  life-time 

of  Mr.  Andrews,  and  he  answered  in  the  affirmative.  He  was  not 
able  to  definitely  fix  the  time,  but  he  said  he  guessed  it  was  before 
1880.  On  objection  made  bv  plaintiff,  he  was  not  allowed  to  tes- 
tify. The  attorney  for  the  defendant  then  offered  to  prove  that 
shortly  before  the  laying  down  of  the  track  in  the  alley,  and  about 
the  time  of  the  construction  of  the  brick  building,  he  entered  into 
the  agreement  with  L.  A.  Andrews  in  reference  to  this  property, 
aud  tliat  Andrews  had  placed  a  valuation  on  the  same.  He  testi- 
fied, also,  in  regard  to  a  conversation  had  shortly  after  returning 
from  New  York  in  1878.  There  is  no  admission  of  the  value  of 
the  lots  in  Question  at  or  near  August  1,  1877.  In  fact,  the  ad- 
mission of  tne  value  of  the  lots  was  either  a  long  time  before  or  a 
long  time  after  that  date.  The  offer  to  prove  that  the  statement 
was  made  before  the  filing  of  this  petition,  and  about  the  time 
that  the  brick  house  was  built  was  very  indefinite,  as  the 
house  was  built  before  the  track  was  laid, — ^liow  long  does 
not  appear  in    the  evidence, — and    the    petition  was  not  filed 
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until  1878.  "While  ordinarily  all  the  admissions  of  the  party 
ought  to  be  introduced  in  evidence,  and  while  it  might  not  have 
been  error  to  have  admitted  the  testimony  of  Challis  in  this  case, 
it  further  appeal's  in  evidence  that  the  market  value  of  lots  and 
real  property  in  the  city  of  Atchison  was  fluctuating,  and  to  have 
ascertained  the  value  at  the  various  times  named  would  not  have 
been  a  definite  basis  from  which  to  have  established  the  value  of 
the  same  August  1,  1877.  If  the  market  value  of  the  land  had 
been  nearly  tne  same  all  these  years,  then  the  testimony  sought  to 
be  introduced  would  have  been  more  in  point.  But  under  the 
other  testimony  introduced,  showing  the  cnanging  values  of  such 
property  in  the  city,  it  seems  to  us  that  this  rejection  of  the  testi- 
mony offered  is  not  material  error. 

It  is  recommended  that  the  judgment  of  the  court  below  be 
affirmed. 

By  the  Court. — It  is  so  ordered  ;  all  the  justices  concurring. 

Opinion  Evidence  as  to  Value  of  Land  in  Condemnation  Proceedings. — 
See  Johnson  o.Freeport  &  Mississippi  Kiv.  K.  Co.,  26  Ain.&  £ng.  R.  R.  Gas. 
192;  McReynolds  v.  Burlington,  etc.,  R.  Co.,  14  lb.  172;  Burlington, 
etc.,  R.  Co.  V,  Schluntz,  14  lb.  182;  Winklemans  v.  Des  Moines,  etc., 
R  Co.,  14  lb.  186;  Missouri  Pac.  R.  Co.  «.  Coon,  14  lb.  202;  Central 
Branch  etc.,  Q.  Co.  v.  Andrews,  14  lb.  248;  Marquette,  etc.,  R.  Co.  v. 
Haugbton,  14  lb.  855;  Smith  v.  Chicago,  etc.,  R.  Co.,  14  lb.  884; 
Chicago,  etc.,  R.  Co.  v.  Anderson,  14  lb.  97 ;  Hollingsworth  «.  Des  Moines, 
etc.,  R.  Co,,  17  lb.  118;  P.  &  L.  E.  R.  Co.  v.  Robinson,  1  lb.  468;  Kansas 
City,  etc.,  R.  Co.  «.  Allen,  5  lb.  862;  Fremont,  etc.,  R.  Co.  v.  Whalem,  5  lb. 
864;  Sherman  «.  St.  Paul,  etc.,  R.  Co.,  10  lb.  193 ;  Republican  Y.  R.  Co.  «. 
Arnold,  10  lb.  219. 

Admissions  of  Owner  as  to  Value  of  Land  Talcen. — ^The  declarations  of 
the  owner  of  the  land  as  to  its  value,  his  ofEer  of  it  at  a  fixed  price,  and  sale 
of  a  portion  of  it,  are  evidence  on  the  question  of  damages,  as  constituting 
his  estimate  of  its  value  as  against  the  land-owner.  East  Brandywine  &  W. 
R.  Co.  V,  Rank,  78  Penn.  St.  454.  And  where  the  land- owner  died  while  the 
proceedings  were  pending,  and  a  trustee  was  substituted  as  a  party,  under  an 
agreement  that  no  rights  of  the  defendant  should  be  prejudiced  thereby,  it 
was  held  that  the  a^eements,  declarations,  and  admissions  of  the  deceased 
were  competent  evidence  as  against  the  trustee  so  substituted.  Power  «. 
Savannah,  etc.,  R.  Co.,  66  Ga.  471. 


Cedar  Bapids,  I.  F.  &  N.  W.  R.  Co.  v.  Btak  (1)  et  at. 

Sakb  v.  Kellt,  et  al. 

{Adoance  Case,  Minnesota,     May  12,  1887.) 

Rule  followed  that  in  condemnation  proceedings,  when  several  lots  con- 
stitute and  are  used  as  one  farm,  the  damage  to  the  whole  as  a  unit  is  to  be 
allowed,  though  but  a  part  of  one  of  the  lots  be  actually  taken. 
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And,  also,  the  rule  thftt>  in  proyiding  the  damaee,  the  value  of  the  fana 
without  the  ndhroad  on  it,  and  its  value  with  the  railroad  on  it,  may  be 
shown. 

Appeal  from  district  court,  Rock  county. 

Condemnation  proceedings.  The  plaintin  having  appealed  from 
the  avrards  of  the  commissioners,  a  trial  was  had  in  the  district 
court  of  Bock  county  before  Pbekins,  J.,  and  a  iyry?  and  a  ver- 
dict was  rendered  for  defendants  in  each  case.  I'laintiff  appeals 
from  orders  refusing  new  trials. 

Damid  Rohrer  for  Cedar  Rapids,  I.  F.  &  N.  W.  R.  Co.,  ap- 
pellant. 

E.  H,  Ocmfidd  and  C,  C,  WiUson  for  Ryan,  respondent. 

GiLFiLLAN,  C.J. — There  was  no  error  in  the  trial  of  either  of 
these  cases.  In  each  the  evidence  tended  to  show  that  the  land  of 
the  respondent,  consisting  of  several  40-acre  pieces  lying  alongside 
each  otner,  made  and  was  used  as  one  farm ;  thus  bringing  the  case 
within  the  rule  always  followed  by  this  court,  that  where,  in  con- 
demnation proceedings,  several  distinct  lots  or  subdivisions  are  in 
fact  united  by  being  used  for  one  purpose,  so  that  they  are  practi- 
cally one  tract'or  piece,  as,  for  instance,  one  farm,  the  damage  for 
the  whole  is  to  be  allowed,  though  but  a  part  of  only  one  lot  or 
subdivision  be  taken.  It  was  therefore  proper  to  show  that,  not 
merely  the  particular  lot  or  subdivision,  but  the  whole  farm  as  a 
unit,  was  injured  by  the  taking,  and  to  what  extent  And  to 
prove  the  extent  of  the  damage  to  the  farm,  it  was  proper,  as  this 
court  has  always  held  since  Simmons  v»  St.  Paul  &  C.  R.  Co.,  18 
Minn.  184  (Gil.  168),  to  prove  the  value  of  the  farm  without  the 
railroad,  and  its  value  with  the  railroad  on  it. 

The  point  made  in  the  Kelly  Case,  that  his  only  title  to  one  of 
the  40's  was  under  a  certificate  of  sale  from  the  State  land  commis- 
sioner on  a  sale  of  school  lands,  is  not  well  taken.  If  he  had  any 
interest  in  that  40,  and  any  injury  was  done  to  the  40  by  the  taking, 
he  was  entitled  to  damages  on  account  of  that  40.  What  pai*t  of 
the  damages  done  to  it  he  was  entitled  to  might,  of  course,  be  af- 
fected by  the  character  or  extent  of  his  title.  But  that  question 
does  not  seem  to  have  been  presented  to  the  court  below.  No  ob- 
jection nor  request  to  charge  was  made  which  would  call  the 
court's  attention  to  it.  Had  that  been  done,  the  respondent  would 
have  had  an  opportunity,  and  perhaps  would  have  been  able,  to 
prove  that  he  haa  paid  the  entire  purchase-price  of  the  40,  when, 
of  coui*se,  he  would  have  been  entitled  to  all  the  damajges  done  it. 

Order  affirmed. 

See  next  case  and  note. 
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Oedab  Bapids,  I.  F.  and  N.  E.  Go. 
Ktan  (2)  et  al. 

{Supreme  GauH  of  Minnesota.    May  25,  1887.) 

The  appellant's  road  crosses  respondent's  farm,  composed  of  160  acres,  near 
the  west  ooundary  line  thereof.  Mddy  following  the  established  rule  in  this  ' 
court,  that  damages  to  the  whole  tract  might  properly  be  considered  by  the 
jury  in  estimating  respondent's  damages,  and  also  that  evidence  of  the 
market  value  of  the  whole  farm  before  the  appropriation  of  the  right  of  way 
through  the  same  by  the  railway  company,  and  of  the  market  value  of  what 
remains  to  the  owner  after  the  taking  and  occupation  thereof,  was  properly 
TeceiveQ.  The  opinions  of  witnesses  as  to  the  probable  future  use  of  real 
estate  are  not  competent  to  be  received,  but  the  eligible  situation  of  land 
near  a  village  or  city,  and  the  effect  thereof  upon  the  present  value  of  the 
land,  is  a  proper  subject  for  consideration. 

Appeal  from  district  court,  Kock  county. 
Daniel  Rohrer  for  Cedar  Rapids,  I.  F.  &  N.  W.  R.  Co.,  appel- 
lant. 
E,  H.  Canfield  and  (7.  G.  WiUson  for  Kyan,  respondent. 

Vandbbburgh,  J. — ^Tlie  respondent  owns  and  occupies  the  south- 
eastern \  of  section  2,  in  township  102,  of  range  45.  The  petitioner 
sought  to  acquire  a  right  of  way  100  feet  in  width  across  the  same, 
near  the  west  boundary  thereor. 

1.  The  evidence  sufficiently  shows  that  this  quarter  section  was 
the  farm  of  respondent,  occupied  by  him,  and  it  y&  so  described 
and  referred  to  by  the  witnesses,  and  the  respondent's  residence  is 
situated  on  the  same,  near  the  centre  of  the  tract.  It  was  properly 
treated  as  one  tract,  and  the  damages  to  the  entire  quarter  section 
were  properly  considered.  Wilmes  v.  Railroad  Co.,  29  Minn.  242 ; 
s.  c,  10  Am.  &  Eng.  R.  R.  Cas.  161. 

2.  As  respects  the  proof  of  respondent's  damages,  witnesses 
familiar  with  the  value  of  the  land  were  allowed  to  give  evidence 
of  the  value  of  the  whole  tract  per  acre  before  the  appropriation 
of  the  land  taken,  and  after  such  taking  and  occupation  thereof  by 
the  railroad  company.  This  method  was  according  to  the  usual 
course  and  practice  in  the  courts  of  this  State,  as  allowed  and 
sanctioned  by  this  court. 

3.  The  allowance  of  the  question  put  b^  respondent's  counsel  to 
the  witness  Bullis,  on  his  cross-examination,  as  to  whether  there 
was  a  fair  prospect  that  this  land  would  be  wanted  ior  town  lots 
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some  day,  was,  we  think,  error  without  prejudice.  The  witness 
had  testified  that  the  land  was  close  to  the  town,  and  the  road 
would  run  between  it  and  the  town.  The  eligible  situation  of  the 
land,  and  the  effect  of  the  railroad  upon  it,  in  so  far  as  these  facts 
might  affect  the  question  of  its  present  value,  were  proper  subjects 
for  consideration.  Sherman  v.  Railroad  Co.,  30  Minn.  229;  s.  c, 
10  Am.  &  Eng.  R.  R.  Cas.  193 ;  Russell  v.  Railroad  Co.,  33  Minn. 
213 ;  s.  c,  20  Am.  &  En^.  R.  R.  Cas.  191.  But  no  estimate  was 
made  by  any  witness,  in  whole  or  in  part,  upon  the  supposed  future 
value  of  the  land  for  town  lots,  but  all  tne  witnesses  testified  to 
its  then  actual  market  value,  and  the  court  gave  the  jury  proper 
instructions  on  the  subject,  and  the  proper  rule  for  estimating  the 
damages. 

4.  The  strh)  of  land  taken  on  the  westerly  margin  was  not 
accurately  denned  in  the  questions  put  to  some  of  the  witnesses, 
but  it  is  evident  that  they  knew  the  situation  of  the  land,  and  no 
prejudice  could  have  arisen  from  this  cause.  We  discover  no 
ground  for  disturbing  the  decision  of  the  court  below. 

Order  affirmed. 

Measure  of  Damages  for  tfijury  to  Whole  Property  where  only  Part  i» 
Taken* — Authorities  upon  the  question  of  the  measure  of  damages  for  injury 
to  the  owner's  whole  property  where  only  part  thereof  is  taken,  are  numerous. 
They  present,  of  course,  many  variations  of  facts  which  have  led  to  a  variety 
of  methods  of  expressing  the  general  rule.  It  will  be  sufficiently  accuraLe, 
while  presenting  numerous  examples,  and  many  of  the  late  decisions,  con- 
veniently classified,  to  say  that  in  estimating  the  damages  under  such  cir- 
cumstances allowance  will  be  made  to  the  land-owner  for  the  injurious  con- 
sequences to  his  remaining  property  of  the  taking  of  part  of  it. 

In  Sherwood  «.  St.  Paul,  etc.,  R.  Co.,  24  Minn.  127j  where  the  land  taken 
was  a  portion  of  a  brick-yard,  the  owner  was  permitted  to  show  that  the 
proposed  appropriation  would  prevent  an  enlargement  of  the  land ;  that  it 
would  render  it  inconvenient  for  him  to  conduct  his  business  there;  and 
that  he  would  be  subject  to  the  necessity  of  crossing  the  tracks  in  hauling 
clay  to  the  pits. 

In  Bigelow  v,  "West  Wisconsin  R.  Co.,  27  Wis.  478,  it  was  held  that 
where  a  party  owned  a  whole  quarter-section  of  land,  one  forty-acre  tract  of 
which  was  traversed  by  the  railroad,  he  was  entitled  to  recover  .damages  for 
the  effect  of  the  appropriation  on  the  whole  quarter-section,  and  not  on  the 
one  forty-acre  tract  merely. 

The  manner  in  which  the  railroad  passing  through  the  land  cuts  it  up,  the 
amount  and  location  of  the  land  taken,  the  inconvenience  to  the  owner  in 
passing  from  one  part  of  his  field  through  its  runs  to  another,  the  absence  of 
proper  crossings,  and  the  overflowing  of  the  land  caused  by  the  road,  all  are 

S roper  elements  of  damages  for  taking  the  right  of  way.    Springfield,  etc., 
:.  Co.  V.  Rhea,  44  Ark.  258. 

In  estimating  the  damages  payable  to  tenants,  it  is  proper  for  the  jury  to 
consider,  as  elements  of  damage,  the  fact  that  the  location  of  the  railroad 
compelled  the  removal  of  the  business  conducted  by  the  tenants,  and  the 
depreciation  in  value  of  the  leasehold,  and  also  of  the  machinery  and  per- 
sonal property  of  the  tenants  used  in  their  business,  consequent  upon  such 
removal.  The  difference  between  the  value  of  the  machinery  in  connection 
with  the  business  conducted  on  the  property,  and  its  value  to  be  removed 
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and  applied  to  the  same  or  other  use,  is  a  proper  element  of  damage  to  be 
considered  by  the  jury.    Getz  «.  Philadelphia,  etc.,  R.  Co.,  105  Pa.  St.  547. 

In  Kansas  City,  etc.,  R.  Co.  v.  Merrill,  25  Kan.  421;  s.  c,  2  Am.  &  Eng, 
R.  R.  Cas.  485,  the  plaintiff  was  the  owner  of  960  acres  of  land  lying  in  a 
body  and  used  for  the  purposes  of  a  stock-ranch.  The  railroad  ran  nearly 
diagonally  througli  one  quarter- section,  and  cut  oil  the  water,  timber,  the 
house,  and  corral,  from  the  main  body  of  land,  but  did  not  touch  the  other 
quarters  of  the  ranch;  a  regularly  laid-out  public  highway  separated  the 
quarter  through  which  the  railroad  ran  from  one  whole  section.  Hdd^^Wx^X, 
the  land-owner  was  entitled  to  recover  damages  for  the  injury  to  the  whole 
property,  and  not  merely  for  that  to  the  separate  quarter  for  which  the  railroad 
was  liable.  # 

In  Baltimore,  etc.,  R.  Co.  «.  P.  W.  &  Ky.  R.  Co.,  17  W.  Va.  812;  s.  c,  10 
Am.  <&  Eng.  R.  R.  Cas.  444,  it  was  held,  that  where  a  State  constitution 
provides  that  property  shall  not  be  taken  for  public  use  without  just  com- 
pensation, the  damage  to  the  residue  of  the  tract  where  a  part  is  taken  is  an 
element  of  damage  to  be  considered  by  the  commissioners  or  jury,  as  the 
case  may  be. 

In  Reisner  o.  Atchison,  etc.,  Depot  Co.,  27  Ean.  382;  s.  c,  10  Am.  &  Eng. 
R.  R.  Cas.  155,  an  ownes  of  two  adjacent  lots  was  held  entitled  to  recover 
damages  to  the  two  lots,  although  only  a  portion  of  one  was  actually  taken, 
on  the  ground  that  the  two  were  used  for  a  single  purpose,  that  of  a  hotel 
yard.    Atchison,  etc.,  R.  Co.  o.  Gough,  10  Am.  &  Eng.  R.  R.  Cas.  151. 

Defendant  constructed  its  line  of  road  on  a  line  and  course  through 
plaintiff's  land,  which  required  the  raising  of  the  railroad-bed  above  the 
ordinary  level  of  the  adjacent  land.  The  embankments  thus  formed  con- 
stituted an  obstacle  to  the  plaintiff^s  direct  passage  across  the  road  to  the 
tract  beyond.  After  condemnation  and  assessment  of  damages,  plaintiff 
brought  suit  for  damages,  resulting  from  increased  difficulty  of  communica- 
tion between  the  parts  of  the  tract.  BiM^  that  damages  resultmg  from  such 
a  source  are  construed  to  have  been  included  in  the  assessment  of  damages 
in  proceedings  condemning  the  land  for  the  use  of  the  road.  Such  an 
assessment  of  damages  embraces  all  past,  present,  and  future  damage  which 
the  improvement  may  hereafter  reasonably  produce.  International  &  G.  N. 
R.  Co.  B.  Pape,  62  Tex.  818. 

Where  proceedings  are  taken  to  condemn  a  strip  of  land  across  the  right 
of  way  of  a  railroad,  the  damages  should  not  be  actually  confined  to  the 
strip  taken,  but  should  include  the  damage  done  to  the  first  railroad  com- 
pany's remaining  property  by  the  operation  of  the  second  railroad.  Lake 
Shore,  etc.,  R.  Co.  'o,  Chicago,  etc.,  R.  Co.,  100  III.  21;  s.  c,  2  Am.  &  Eng. 
R.  R.  Cas.  454. 

Statements  of  the  Rule  in  Such  Cases. — In  Welch  v.  Railroad  Co.,  27 
Wis.  108,  the  court  remarked:  **In  such  cases  the  damages  must  always 
very  much  depend  upon  the  use  to  which  the  property  is  appropriated,  and 
its  situation  and  value  with  reference  to  other  property  of  the  same  owner 
with  which  it  is  connected  in  use ;  and  that  rule  of  valuation  would  seem  to 
be  the  only  true  one  which  makes  the  compensation  go  hand  in  hand  with 
the  actual  loss  or  injury  sustained  by  the  person  whose  land  is  thus  taken. 
People  may  do  what  they  will  with  their  own ;  this  is  the  essential  idea  of 
property;  and  whilst  speculative  damages  cannot  be  allowed,  yet  actual 
damages,  its  value  to  the  owner,  his  use  being  considered,  must  always  be.'' 

In  Rockford,  etc.,  R.  Co.  ».  McKinley,  64  III.  335,  the  court  said:  **The 
jury  are  entitled  to  know  the  amount  of  land  taken;  how  it  affects  the 
remainder;  how  it  divides  the  farm,  in  case  of  farm-lands,  as  to  water, 
pasturage,  improvements,  etc.,  and  also  the  danger  and  inconvenience  in  the 
perpetual  use  of  the  track  for  moving  trains  over,  and  what  injury,  if  any,  to 
stock  kept  on  the  farm,  and  many  other  things  connected  therewith  whicb. 
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■are  understood,  and  can  be  better  explained  by  persons  of  lar^e  experience 
in  such  matters,  and  we  may  say,  as  a  general  rule,  that  any  CTidence  which 
tends  to  illustrate  these  various  subjects  is  admissible." 

In  Henderson,  etc.,  R.  Co.  «,  Dickerson,  17  B.  Mon.  (Ky.)  178,  the  court 
observed:  **  The  constitution  secures  to  the  owner  of  land  just  compensation 
for  his  property  before  he  can  be  deprived  of  its  value  to  him,  considering 
its  relative  position  to  his  other  land,  and  the  other  circumstances  which 
may  diminish  or  enhance  that  value  can  alone  afford  a  just  compensation  for 
its  loss.  To  third  persons  the  same  quantity  of  lancl  of  equal  quality,  on  one 
of  the  boundaries  of  the  farm,  may  be  of  as  much  value  as  if  it  were  situated 
in  the  middle  of  the  farm ;  but  at  the  same  time  this  value  thus  ascertained 
may^be  a  very  inadequate  compensation  to  the  owner  if  the  land  were 
taken  out  of  the  middle  of  the  farm,  instead  of  being  taken  on  one  of.  its 
boundary  lines.  The  real  value  of  the  land  to  the  owner  as  it  is  actually 
situated,  and  not  merely  its  value  regarding  it  as  a  separate  and  independent 
piece  of  land,  he  has  a  right  to  demand,  and  nothing  else  can  secure  him 
just  compensation  for  his  property." 

Classified  Authorities.— Ankanao^. — St.  Lotus,  etc.,  R  Co.  v,  Anderson,  89 
Ark.  167;  s.  c,  17  Am.  &  Eng.  R.  H.  Cas.  97;  Little  Rock,  etc.,  Ro.  C.  v. 
Allen,  41  Ark.  481. 

Georgia. — Selma,  etc.,  R.  Co.  v.  Redwine,  51  Ga.  470. 

Indiana, — Baltimore,  etc.,  R.  Co.  v.  Lansing,  52  Ind.  229;  Grand  Rapids, 
etc.,  R.  Co.  V,  Horn,  41  Ind.  479;  White,  etc.,  R.  Co.  o.  McClure,  29  Ind. 
586. 

lUinois. — Rockford,  etc.,  R.  Co.  v,  McEinley,  64  III.  888;  Eeithsburg, 
etc.,  R.  Co.  V.  Henry,  79  III.  290;  Tonica,  etc.,  R.  Co.«.  Unsicker,  22  111.  221 ; 
Chicago,  etc.,  R.  Co.  v.  Dresel,  110  111.  89;  s.  c,  20  Am.  &  Eng.  R  .R.  Cas. 
268;  Chicago,  etc.,  R.  Co.  o.  Blake,  24  Am.  &Eng.  R.  R.  Cas.  288. 

latoa. — Buchanan  o.  C.  C.  &  D.  R.  Co.,  46  Iowa,  866;  Hartshorn  9.  B.  C. 
R.  &  N.  R.  Co.,  52  Iowa,  618;  Cummins  v.  Des  Moines,  etc.,  R.  Co.,  17  Am. 
&  EDg,R.  R.  Cas.  86.  Compare  Haines  v.  St.  Louis,  etc.,  R.  Co.,  20  Am.  & 
Eng.  R.  R.  Cas.  260. 

Mentuch/, — Richmond^  etc.,  Turnpike  Co.  v,  Rogers,  1  Duv.  185;  Hender- 
son, etc.,  R.  Co.  V.  Dickerson,  17  B.  Mqn.  178. 

Maryland. — ^Montmorency  Gravel  Road  Co.  «.  Stockton,  48  Md.  828. 

Missouri. — In  Pacific  Railroad  v.  Chrystal,  25  Mo.  544,  the  court  said,  that 
among  the  disadvantages  to  be  compensated  are  those  arising  from  the 
taking  of  only  a  part  of  a  tract,  which,  from  a  variety  of  causes,  may  more 
or  less  impair  the  value  of  the  part  left,  or  entirely  destroy  its  value.  Kansas 
City,  etc.,  R.  Co.  v.  Waldo,  70  Mo.  629. 

Massachusetts, — First  Church  v.  Boston,  14  Gray,  214;  Commonwealth  v. 
Coombs,  2  Mass.  489;  Walker  v.  Old  Colony  R.  Co.,  103  Mass.  10. 

Minnesota. — Winona,  etc.,  R.  Co.  v,  Waldron,  11  Minn.  515;  Winona,  etc., 
R.  Co.  V.  Denman,  10  Minn.  267;  Simmons  v.  St. Paul,  etc..  R.  Co.,  18  Minn. 
184;  Lake  Superior,  etc.,  R.  Co.  v,  Greve,  17  Minn.  322;  Mix  «.  Lafayette, 
etc.,  R.  Co.,  67  Minn.  819;  Scott  v.  St.  Paul,  etc.,  R.  Co.,  21  Minn.  822; 
Wilmes  v.  Minneapolis,  etc.,  R.  Co.,  10  Am.  &  Eng.  R.  R.  Cas.  161;  County 
Commissioners  v.  St.  Paul,  etc.,  R.  Co.,  10  Am.  &  Eng.  R.  R.  Cas.  209. 

Nevada. — ^Virginia,  etc.,  R.  Co.  v.  Henry,  8  Nev.  166. 

New  Hampshire. — Dearborn  «.  Boston,  etc.,  R.  Co.,  24  Post.  179;  In  re  Mt. 
Washington  R.  Co.,  85  N.  H,  134. 

North  Carolina,  ^RBleighy  etc.,  R.  Co. «?.  Wicker,  74  N.  Car.  220. 

Kansas. — Kansas  City,  etc.,  R.  Co.  «.  Merrill,  25  Kan.  421 ;  s.  c,  2  Am.  & 
Eng.  R.  R.  Cas.  485. 

OAit?.— Cleveland,  etc.,  R.  Co.  t>.  Ball,  5  Ohio  St.  568. 

Pennsylvania, — ^E.  Pennsylvania  R.  Co.  v.  Hiester,  33  Penn.  St.  426;  Watson 
V.  Pittsburg,  etc.,  R.  Co.,  87  Pa.  St.  469. 
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SofOih  Carolina,— W^Wjq  v.  Charlotte,  etc.,  R.  Co.,  6  Rich.  47. 

Wiwonnn.— Parks  ».  WiBconein  Central  R.  Co.,  43  Wis.  418;  Chapman  v. 
Oshkosh,  etc.,  R.  Co.,  33  Wis.  629;  Robbins  «>.  Milwaukee,  etc.,  R.  Co.,  6 
Wis.  636;  Washburn  9.  Milwaukee,  etc.,  R.  Co.,  59  Wis.  864;  s.  c,  20  Am. 
&  Eng.  R.  R.  Cas.  225. 

CaTMtAj.— Ontario,  etc.,  R.  Co.  ©.  Taylor,  6  Ont.  Q  B.  Div.  338;  s.  c,  17 
Am.  &  Eng.  R.  R.  Cas.  100. 

Evidence  of  Prospective  Use  of  Land  in  Determining  Damages. — See  Little 
Rbck,  etc.,  R.  Co.  v.  McGehee,  20  Am.  &  Eng.  R.  R.  Cas.  82;  Washburn  v. 
Milwaukee,  etc.,  R.  Co.,  20  lb.  225;  Scott  v.  Indianapolis,  etc.,  R.  Co.,  10 
lb.  189;  Sherman  «.  St.  Paul,  etc.,  R.  Co.,  10  lb.  193;  Everett «.  Union  Pac. 
R.  Co.,  10  lb.  204;  St.  Louis,  etc.,  R.  Co.  v.  Eirby,  10  lb.  214. 


Babnes  et  aH. 

V. 

Michigan  Aib-lihe  B.  Co. 

{AdM/nae  Ccae^  MieMgan.    April  14,  1887.) 

Several  years  after  condemnation  proceedings  are  had,  a  mill-owner  is  not 
entitled  to  recover  damages  for  injury  to  his  water-power  by  reason  of  the 
completion  of  a  railroad  bridge  in  a  manner  that  is  common,  and  i)ropep,  if 
not  absolutely  necessary  ;  as  all  the  damages  that  the  owner  might  sus- 
tain, by  reason  of  the  construction  and  operation  of  the  road,  were  allowed 
when  the  proceedings  were  had  to  condemn  the  land. 

Erbob  to  Oakland. 
Henry  JU.  Cheever  for  plaintiffs. 

K  W.  Meddaugh  and  Aug.  G.  Bdld/uym  for  defendant  and 
appellant. 

Campbell,  C.J. — Plaintiffs  own  and  occupy  a  paper-mill  in 
Rochester,  Oakland  county,  run  by  water-power  derived  from  Clin- 
ton river  and  Paint  creek.  Tliis  suit  is  brought  for  facto. 
damages  alleged  to  have  been  caused  by  the  construction  and  main- 
tenance of  railroad  tracks  and  bridges  across  the  premises  of  plain- 
tiffs, damaging  the  water-power,  and  otherwise  injuring  them. 
Upon  the  trial  the  case  was  submitted  by  the  court  to  the  jury 
upon  such  damages  as  were  caused  by  certain  braces  or  cross-pieces, 
whereby  the  bridge  piles  across  the  water-way  were  held  together 
in  place.  Many  questions  were  ruled  on  and  brought  up  for  review, 
wliich,  as  we  regard  the  case,  need  not  be  discussed,  although,  upon 
a  different  state  of  pleadings  and  controversy,  they  would  be 
important  and  require  notice. 
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The  declaration  is  in  case  for  an  entry  about  the  close  of  No- 
vember, 1878,  under  color  of  a  legal  statutory  condemnation,  and 
the  construction  of  track  bridges,  and  other  things  somewhat 
specifically  described.  The  only  obstruction  set  forth  concerning 
obstruction  of  the  races  is  the  driving  of  piles  and  the  deposit  of  • 

stones.     All  of  these  things  are  set  out  as  the  pursuance  of  a  single  ^ 

scheme,  whereby  the  alleged  nuisance  was  created  in  pursuance  of  . 
an  authority  claimed  to  be  legal,  but  which  was  not  legal.  The 
defence  is  that,  while  the  defendant  company  proceeded  in  the  first 
instance  to  build  and  carry  out  its  improvements  under  color  of 
proceedings  which  were  revei-sed,  yet  a  subsequent  condemnation 
was  had,  which  was  confirmed,a  nd  plaintiflEs  were  awarded  com- 
pensation which  is  final,  and  cannot  be  swelled  by  further  litiga- 
tion. These  latter  proceedings  were  subsequent  to  anything  which 
can  be  properly  regarded  as  charged  in  the  declaration ;  andin  our 
opinion  they  covered  everything  which  was  submitted  to  the  jury. 
The  declaration  does  not  set  up,  and  we  think  the  facts  do  not  show, 
any  change  of  plan  in  the  bridges,  or  anything  which  was  not  the 
natural  and  legitimate  completion  of  the  structure,  which  was  so 
far  progressed  m  when  the  second  proceedings  were  had  that  the 
entire  nature  and  probabilities  of  the  damages  were  fairly  before 
the  jury.     There  is  no  practical  difference  of  opinion  concerning  ^ 

the  fact  that  a  pile  bridge  is  unsafe  and  incomplete  without  stays, 
and  there  is  nothing  in  the  declaration  counting  upon  any  such 
addition  as  a  cause  of  damage.  The  view  taken  by  the  pleader  in 
drawing  the  declaration  was  in  precise  accord  with  the 
sTOERED  wHKi  wciglit  of  thc  tcstimonv,  and  cannot  be  supposed  to 
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cEKDiNog  WERB  havc  bccu  careless  or  improper,  ihe  case  was  evi- 
dently cx)mmenced  with  an  idea  that  some  question 
could  be  raised  concerning  continuing  damages  as  not  precluded 
by  the  award.  But  it  is  the  settled  law  of  this  State  tliat  when 
proceedings  are  had  to  condemn  lands  for  railways,  the  jury  should 
consider,  and  the  land-owners  should  lay  before  them,  all  the  con- 
sequence of  the  appropriation  of  the  land  in  the  manner  in  which 
the  companv  will  use  it.  This  was  laid  down  in  Harlow  v.  Mar- 
quette, H.  &  O.  R.,  41  Mich.  336,  the  doctrine  in  which  was  fol- 
lowed in  Dnnlap  v.  Toledo.  A.  A.  &  G.  T.  R-,  50  Mich.  470 ;  s. 
c,  10  Am.  &  Eng.  R.  R.  Cas.  185.  The  same  principle  is  familiar 
in  many  shapes.  It  is  the  business  of  the  jury  to  compensate  the 
owner  for  what  his  landed  interest  will  suffer  from  the  use  proposed 
to  be  made  of  it  by  the  railroad  company.  The  company  cannot  be 
expected  or  required  to  resort  to  a  new  condemnation  whenever 
some  new  expenditure  is  to  be  made  or  change  effected,  unless  it 
is  something  so  plainly  repugnant  to  or  varying  from  the  purpose 
originally  contemplated  as  to  amount  to  a  change  of  user.  It  is 
not  necessary  to  consider  now  how  far  such  variations  must  go  to 
be  so  accounted,  but  they  must  be  at  least  very  serious.     In  the 
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present  case  notliing  was  done  beyond  completing  a  bridge  in  such 
a  way  as  is  common  and  proper,  if  not  absolutely  necessary.  There 
would  be  no  safety  in  condemnation  proceedings  if  such  action 
would  require  a  new  condemnation. 

The  case  presented,  as  left  to  the  jury,  and  as  shown  by  the  plain- 
tiffs testimony,  no  cause  of  action.  The  judgment  must  be  reversed, 
with  costs  of  both  courts. 

The  other  justices  concurred. 

Continuing  Damageti — What  IsPreciuded  by  Award  in  Condemnation  Pro- 
ceedings.— See  Dunlap  i;.  Toledo  &  A.  A.  R.  Co.,  10  Am.  &  Eng.H.  R.  Cas. 
185;  West  v.  West,  etc.,  R.  Co.  20  lb.  402  ;  see  also  note  to  Bt.  Louis,  etc.,  R 
Co.  V.  Walbrink,  26  lb.  607. 

Presumption  that  All  the  injuries  were  Estimated. — It  is  a  presumption  of 
law  that  the  commissioners  in  making  their  award  estimated  all  the  injuries 
that  would  occur  to  the  land-owner.  Even  unforeseen  injuries  will  be  pre- 
sumed to  have  been  considered.  Aldrich  v,  Cheshire  R.  Co.  20  N.  H.  859  ; 
Furniss  v.  Hudson  River  R.  Co.,  5  Sandf.  (N.  T.)  551  ;  Van  Shaick  v.  Delap 
ware  &  R  Canal  Co.,  20  N.  J.  L.  249;  Troy  &. Boston  R.  Co.  v.  Northern 
Turnpike  Co.,  16  Barb.  (N.  Y.)  100  ;  Baltimore  &  S.  R.  Co.  v.  Campton,  2 
Gill  Oid.},  20  ;  Batman  v.  Yt.  Central  R.  Co.,  27  Yt.  R.  32. 


CoNCOEDiA  Cemetery  Association 

V. 

Minnesota  and  Noethwestekn  R.  Co. 

{Advance  Case,  lUinois.    June  17,  1887.) 

Proceeding  were  instituted  by  a  railroad  company  for  the  condemnation 
of  a  strip  of  land  in  the  middle  of  a  larger  tract.  On  the  question  of  dam- 
ages the  jury  were  instructed  that  the  total  compensation  to  be  given  to  the 
owner  of  the  land  was  the  difierence  between  the  value  of  the  entire  tract  of 
land  before  condemnation,  and  the  value  of  what  remains  after  the  taking 
of  part.  It  was  alleged  that  the  instruction  was  erroneous  as  directing  the 
jury  to  deduct  any  benefits  which  the  railroad  company  might  cause  to  the 
remainder  of  the  land  from  the  value  of  the  strip  taken.  Beld^  that  the  in- 
struction was  proper;  as  the  result  alleged  could  only  be  true  where  the 
benefits  exceeded  the  damages  to  the  land  not  taken,  and  the  jury  in  fact 
found  that  the  damages  to  the  land  not  taken  exceeded  the  benefits. 

It  was  provided  by  a  village  ordinance  that  **The  boundaries  of  all  ceme- 
teries .  .  .  are  hereby  fixed  at  the  enclosures  now  surrounding  any  puch 
cemeteries;  and  the  boundaries  of  such  cemeteries  as  are  not  enclosed  shall 
be  the  same  as  now  appear  of  record  in  the  map,  plat,  or  deeds  of  such 
cemeteries."  ffetd,  that  a  deed  of  a  described  tract  of  land  conveying  it  as 
a  cemetery  would  be  a  dedication  of  it  as  a  cemetery,  and  pre/cribe  the 
boundaries  of  the  cemetery;  but  a  deed  to  a  corporation  empowering  it  to 
buy  and  sell  land  for  burial  purposes  is  not,  ipso/aetOy  a  deed  creating  a 
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cemetery  and  prescribiDg  its  boundaries.  Such  a  corporation,  in  order  to  get 
requisite  lands,  may  be  compelled  to  buy  some  other  lands  not  adapted  to 
cemetery  purposes ;  and  such  lands  may  be  sold  by  the  corporation  without 
ever  becoming  a  part  of  any  cemetery,  under  the  provisions  of  Illinois  Pub. 
Laws,  1875,  pp.  40,  41.  The  purpose  of  the  ordinance  was  to  declare  the 
boundaries  of  the  cemeteries  to  be  the  limits  of  lands  actually  prepared  for 
a.nd  devoted  to  burial  purposes.  Land  not  so  devoted  would  not  become  a 
part  of  the  cemetery  by  merely  being  within  the  same  enclosure,  without 
marking  and  distinguishing  it  from  the  adjoining  ground  as  a  place  of 
burial;  and  an  instruction  to  the  jury,  in  a  proceeding  to  condemn  such 
land  for  railroad  purposes,  that,  if  the  jury  believe  from  the  evidence  that 
«t  the  time  of  the  passage  of  the  ordinance  said  land  was  not  so  used  or 
enclosed,  then  the  jury  are  instructed  that  in  determining  the  market  value 
of  the  land  proposed  to  be  taken,  for  the  purpose  of  assessinff  the  compen- 
sation, its  value  for  cemetery  purposes  is  not  to  be  considered  by  the  jury, 
was  proper. 

In  proceedings  against  a  cemetery  association  to  condemn  land  for  a  right 
of  way,  the  jury  assessed  damages  as  to  other  parties.  Bldd,  proper,  under  sec- 
tion 5,  c.  47,  Rev.  St.  111.  1874,  which  provides  that  any  number  of  separate 
parcels  of  property  situate  in  the  same  county  may  be  included  in  one  peti- 
tion, and  the  compensation  for  each  shall  be  assessed  separately,  by  the 
49ame  or  different  juries,  etc. 

In  assessing  the  value  of  land  taken  for  a  right  of  way,  evidence  of  the 
sales  of  praine  land  one  mile  distant  is  not  incompetent,  there  being  no  con- 
clusive evidence  as  to  the  value  of  the  land  condemned. 

In  assessing  the  value  of  a  strip  of  land  condemned  for  a  right  of  way, 
which  was  not  itself  used  for  cemetery  purposes,  but  was  part  of  a  tract  of 
land  owned  by  a  cemetery  association,  Ttdd,  that  the  value  of  lots  in  other 
oemeteries  was  not  competent  evidence.    . 

The  verdict  of  a  jury  assessing  the  value  of  land  condemned  for  a  right  of 
way  will  not  be  set  aside  as  being  too  small,  where  a  greater  value  is  only 
f  gured  out  by  conjectures  as  to  future  probabilities. 

Lands  belonging  to  cemetery  associations  incorporated  under  the  lavra  of 
Illinois,  not  required  for  burial  purposes,  may  be  sold  under  the  act  of  May 
16,  1876  (pages  40,  41,  Pub.  Laws  1875). 

Appeal  from  Cook  County. 

Martin  Beem  and  Carlos  P.  Sawyer  {JR.  S.  Thornpsotij  of 
-counsel)  for  Concordia  Cemetery  Association,  appellant. 

Oaeaener^  McFadon  cfe  Qa/rd/n/&r  for  Minnesota  &  N.  W.  E. 
Co.,  appellee. 

ScHOLFiELD,  J. — This  proceeding  was  commenced  by  petition 
filed  in  the  court  below  by  the  Minnesota  &  Northwestern  R.  Co. 
Facts.  to  Condemn  for  its  right  of  way  a  strip  of  land,  100  feet 

ill  width,  across  certain  lands  belonging  to  appellant  in  the  village 
of  Harlem  in  Cook  county.  Appellant  filed  a  cross-petition  in  the 
proceeding,  alleging  therein  that  the  strip  of  land  proposed  to  be 
condemned  was  a  part  of  a  larger  tract  acquired  and  held  for  it  for 
burial  purposes,  and  claiming  damages  to  that  portion  of  the  tract 
not  taken.  A  trial  was  had,  and  the  jury  returned  a  verdict  award- 
ing to  appellant  $2380  as  compensation  for  the  land  taken,  and 
^$6450  as  damages  to  the  land  not  taken,  upon  which  the  court, 
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after  overruling  a  motion  for  a  new  trial,  rendered  judgment. 
Appellant  brings  the  record  here,  and  ineists  that  the  court  below- 
erred  in  its  ruUugs  on  the  trial,  to  the  prejudice  of  appellant,  in 
the  several  respects  hereinafter  considered. 

Firsts  The  nrst  and  fourth  instructions  given  to  the  jury  at  the 
instance  of  the  petitioner  are  as  follows :  "  (1)  The  jury  are  in- 
structed as  a  matter  of  law,  that  defendant  is  entitled,  as  compen- 
sation, to  the  cash  market  value  of  its  land  proposed  to 
be  taken  by  the  railroad  on  September  6,  1886.  The 
defendant  is  also  entitled  to  damages  to  the  remainder  ?iSp™  ""'^ 
of  its  land,  described  in  the  cross-petition,  which  will  be 
caused  by  the  construction  and  operation  of  the  railroad."  ,"  (4) 
The  jury  are  instructed  that  the  total  compensation  and  damages 
to  which  the  defendant  is  entitled,  under  the  first  instruction,  must 
be  equal  to,  but  must  not  exceed,  the  difference  between  the  fair 
market  value  of  the  whole  land  described  in  the  petition  and  cross- 
petition  as  it  was  on  September  6,  1886,  and  the  fair  market  value 
of  what  remains  after  the  taking  of  part  by  the  railroad  company^ 
and  the  appropriation  thereof  to  its  use." 

It  is  contended  that  this  directed  the  jury  to  deduct  any  benefits 
which  the  railroad  might  cause  to  the  remainder  of  the  land  from 
the  value  of  the  strip  taken.  This,  it  is  obvious,  could  only  be 
true  in  the  event  that  the  benefits  exceeded  the  damages  to  the 
land  not  taken.  "We  have  held  it  is  competent  to  consider  special 
benefits  to  property  claimed  to  be  damaged  but  not  taken,  for  the 
purpose  of  reducing — or  rather,  to  the  extent  of  the  special  bene- 
fits, of  showing  that  there  are  no — damages.  P^e  v.  Chicago,  M. 
&.  St.  P.  K.  Co.,  70  111.  328 ;  Chicago  &  P.  E.  Co.  v.  Francis,  Id. 
238 ;  Todd  v.  Kankakee,  etc.,  E.  Co.,  78  111.  530 ;  Chicago,  etc., 
R.  Co.  -v.  Hall,  90  111.  42 ;  McReynolds  v.  Burlington,  etc.,  E.  Co., 
106  111.  152, 

We  have  seen  that  the  verdict  here  finds  the  value  of  the  land 
taken  to  be  $2380,  and  the  damages  to  lands  not  taken  to  be 
$6450,  and  it  is  thei'efore  to  be  presumed  that  this  $6450  is  the 
excess  of  any  and  all  speceial  benefits  to  the  land  damaged  and 
not  taken.  Assuming  the  damages  to  exceed  the  benefits  in  the 
respect  stated,  "  the  difference  between  the  fair  market  value  of 
the  whole  land  described  in  the  petition  and  cross-petition,  as  it 
was  on  September  6,  1886,  and  the  fair  market  value  of  what  re- 
mains after  the  taking  of  a  part  by  the  railroad  company,  and  the 
appropriation  thereof  to  its  use,"  makes  appellant  whole, — ogives 
it,  presumptively,  the  same  money  values,  notwithstanding  the 
taking,  that  it  would  have  had,  had  its  land  not  been  taken  and 
damaged.  For  it  gets  the  value  of  its  land,  as  of  the  date  of  the  fak- 
ing, and  the  damages  it  sustains — the  extent  of  its  injuries  over  its 
benefits — to  its  property  not  taken.     Green  v.  Chicago,  97  111.  870. 

The  parties  agreed  that  the  value  of  the  property  taken,  and  tiie 
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damages  to  the  property  not  taken,  should  be  assessed  as  of  the 
date  of  filing  the  petition  ;  and,  this  being  so,  there  can  be  no  pre- 
sumption that  general  benefits  have  been  deducted  from  the  valua- 
tion. The  taking  and  damaging  are,  in  theory,  then  done ;  and  it 
is  the  value  of  the  property,  as  then  presumably  enhanced  by  the 
pros|)ective  benefits  to  result  from  the  construction  of  the  road  for 
which  the  owner  is  entitled  to  be  reimbursed,  to  the  extent  he  has 
been  deprived  of  it  by  the  taking  and  damaging. 

Second,  Appellant  is  a  corporation  organized  under  the  general 
law  to  buy  and  sell  real  estate  for  burial  purposes.     It  owns  real 

estate  conveyed  to  it  by  deeds  conveying  the  title  gen- 
viLLAQE  oRDi-  cHilly,  witliout  specifying  the  purpose.  Its  real  estate, 
crocEMETSRiEs'  includiug  that  here  taken  and  damaged,  lies  within  the 

limits  of  Harlem,  in  Cook  county,  a  village  incoi- 
porated  under  the  general  law.  The  following  ordinances  of  the 
village  were  duly  adopted  at  the  date  annexed,  and  thence  hitherto 
have  remained  and  still  are  in  force  as  ordinances  of  the  villas^e, 
namely : 


'^  OBMETEBIES. 


"  Be  it  ordained  by  the  president  and  board  of  trustees  of  the 
village  of  Harlem : 

"  Section  1.  That  no  corpse  shall  be  interred  in  any  place  within 
the  limits  of  the  village  of  Harlem  not  actually  used  as  a  cemetery 
on  the  first  day  of  October,  1884,  or  lying  within  the  enclosure  of 
a  cemetery  not  established  on  or  before  said  day,  except  as  herein- 
after provided. 

"  Sec.  2.  No  corporation  or  person  or  persons  shall  establish  or 
open  any  cemetery  within  the  limits  of  the  village  of  Harlem,  unless 
the  board  of  trustees  of  said  village  of  Harlem  shall  first  fix  and 
determine  the  location  of  such  cemetery,  and  fix  the  boundaries 
thereto. 

"  Sec.  3.  The  boundaries  of  all  cemeteries  within  the  limits  of 
the  village  of  Harlem  are  hereby  fixed  at  the  inclosures  now  sur- 
rounding any  such  cemeteries ;  and  the  boundaries  of  such  ceme- 
teries as  are  not  enclosed  shall  be  the  same  as  now  appear  of  record 
in  the  maps,  plats,  or  deeds  of  such  cemeteries. 

"  Sec.  4.  !No  corporation,  person  or  persons  shall  enlarge  the 
boundaries  of  any  cemetery  within  the  limits  of  the  village  of 
Harlem,  as  the  same  are  now  recorded,  unless  the  board  of  trustees 
shall  fix  and  determine  the  boundaries  of  any  cemetery  so  to  be 
enlarged. 

*'  Sec.  5.  It  shall  be  lawful  to  inter  dead  bodies  within  the  limits 
of  any  cemetery  established  and  used  as  a  cemetery  on  the  first 
day  of  October,  1884,  under  such  rules  and  regulations  as  naay 
from  time  to  time  be  made  by  the  board  ©f  trustees ;  but  the  burial 
of  any  corpse  outside  of  such  limits,  and  within  said  village  of 
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Harlem,  shall  be  deemed  a  violation  of  sections  1  and  2  of  this  or- 
dinance. 

"  Sec.  6.  If  any  pei'son  shall  violate  any  of  the  provisions  of  this 
ordinance,  he  shall  be  lined,  on  conviction  thereof,  not  exceeding 
one  hundred  dollars,  or  imprisoned  not  exceeding  tiiree  months,  or 
both,  in  the  discretion  of  the  court.  It  shall  be  lawful  for  the 
court  to  order  the  offender  to  disinter  any  and  all  dead  bodies  that 
he  may  be  proven  to  have  buried  contrary  to  the'provisions  of  this 
ordinance,  and  to  enforce  obedience  to  such  order  by  fines,  or  im- 
prisonment, or  both.  It  shall  be  lawful  for  any  person,  under  the 
direction  of  the  board  of  trustees,  to  disinter  any  corpse,  buried  con- 
trary to  the  provisions  of  this  ordinance,  and  to  remove  and  reinter 
the  same  within  the  lawful  bounds  of  aiiy  cemetery. 

Leo.  G.  IIaase,  Village  Clei'k. 

^*  Passed  October  11,  1884.     Approved  October  14,  1884. 

"  J.  H.  C.  SoHROEDEB,  President." 

It  was  agreed  for  the  purpose  of  this  trial,  that  in  October,  a.d. 
1884,  the  following  described  fences  were  the  only  fences  on  the 
property  of  said  defendant,  described  in  its  cross-petition  herein  : 
*'  From  the  northeast  corner  of  said  '  west  four  acres  of  lot  two 
(2),'  extending  west  along  the  north  line  of  defendant's 
property  on  Madison  street  to  within  twenty  (20)  feet 
of  the  Desplaines  river,  said  fence  being  a  picket  fence. 
Thence  a  similar  fence,  in  a  curving  line,  skirting  the  said  river, 
southerly  to  a  point  about  three  hundred  and  tnirty-eight  (338) 
feet  north  of  said  petitioner's  proposed  right  of  way ;  thence  in  an 
easterly  direction  to  the  western  line  of  said  lot  three  (3).  A  sim- 
ilar picket  fence  on  the  extreme  southern  boundary  of  said  defend- 
ant's said  propertv,  separating  the  same  from  Waldheim  Cemetery, 
and  extending  from  the  Desplaines  river,  in  a  direct  line,  east 
along  the  line  of  said  Waldheim  Cemetery.  A  fence  extending 
from  the  southeast  corner  of  lot  six  of  said  defendant's  property, 
in  a  northerly  direction,  alon^  the  east  line  of  said  lot  six  (6), 
and  of  said  lot  tliree  {S\  to  the  northeast  corner  of  said  lot  three 
(3) ;  thence  in  a  westerly  direction,  along  the  north  line  of  said  lot 
three  (3),  to  the  southeast  corner  of  said  west  four  acres  of  lot 
two  (2) ;  thence  north  along  the  east  line  of  said  west  four  acres 
of  said  lot  two  (2)  to  Madison  street.  Also  a  fence  extending  from 
the  northwest  corner  of  said  west  four  acres  of  lot  two  (2), 
at  its  intersection  within  Madison  street,  in  a  southerly  direc- 
tion, along  the  west  line  of  said  west  four  acres,  for  about  two 
thirds  the  length  of  said  west  line  of  said  west  four  acres ;  thence 
in  an  easterly  direction  to  the  east  line  of  said  west  four  acres  of 
lot  two  (2).'  This  will  be  more  intelligible  by  reference  to  the 
annexed  map. 

The  evidence  shows  that  the  grounds  laid  out  into  cemetery  lots. 
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and  improved  for  cemetery  purposes,  on  the  Ist  day  of  October, 
1884,  were  all  on  the  north  side  of  the  fence  described 
OUT  nro  oun-  as  running  east  from  a  point  about  338  feet  north  of 
^"^^  the  petitioner's  proposed  right  of  way,  thenoe  in  an 
easterly  direction  to  the  western  line  of  lot  three, — which  lot  did 
not  then,  but  does  now,  belong  to  the  appellant.  There  seems  to 
have  been  two  graves  of  children  on  or  near  the  right  of  way,  put 
there,  not  in  good  faith  as  an  extension  of  the  cemetery,  but  after 
notice  of  the  survey  of  petitioner's  line,  under  and  because  of  legal 
advice  then  given. 


M.abfl.W.R.B.Ct 

tmhovam 

CONCORDIA  CEMHCflV 


The  court  instructed  the  jurv,  at  the  instance  of  appellee,  that,. 
<<  under  the  ordinance  of  the  village  of  Harlem  offered  m  evidence, 
the  cemetery  association,  defendant,  had  no  ri^ht  to  bury  any 
dead  on  the  land  described  in  the  petition,  unless  at  the  time* 
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of  its  passage  said  land  was  actually  used  as  a  cemetery,  or  in- 
closed within  the  gronnds  of  the  association.  If  the  imrsucnoNSAs 
jury  believe  from  the  evidence  that  at  the  time  of  the 
passage  of  the  oi*dinance  said  land  was  not  so  used,  or 
so  inclosed,  then  the  juir  are  instructed  that  in  determining  the 
market  value  of  the  land  proposed  to  be  taken,  for  the  purpose  of 
assessing  the  compensation,  its  value  for  cemetery  purposes  is  bot 
to  be  considered  by  the  jury."  It  is  contended  that  this  instruc- 
tion ought  not  to  have  been  given ;  that  its  effect  is  to  mislead, 
because,  under  the  ordinances  of  the  village,  it  was  sufficient  (this 
cemetetery  not  being  inclosed)  that  its  boundaiies  wei*e  co-exten- 
sive with  the  deeds  to  appellant. 

We  are  unable  to  yield  our  assent  to  this  construction.  We 
cannot  assume  that  the  village  trustees  intended  to  apply  different 
rales  in  this  respect  to  different  cemeteries,  unless  there  pubpobbs  or 
was  something  in  the  nature  of  things  requiring  such  '""  obdwahce. 
difference ;  because  such  a  discrimination  would  be  uni*easonab1e 
and  unjust,  and  the  ordinances  could  not,  therefore,  be  enforced. 
Cooley  Const.  Lim.  (1st  Ed.)  200,  201.  There  can  be  no  reason 
why  a  corporation  having  grounds,  some  inclosed  and  some  unin- 
closed,  should  be  restricted  in  the  use  of  its  grounds  more  than  a 
corporation  not  having  any  of  its  grounds  inclosed,  or  why  a  cor- 
poration which  has  platted  some  of  its  lands  should  be  more  re- 
stricted than  a  corporation  which  has  made  no  plat. 

The  language  oi  the  ordinance  here  is  not  that  the  boundaries 
shall,  in  any  instance,  be  co-extensive  with  the  lands  owned,  as,  if 
that  had  been  intended,  it  is  reasonable  to  assume  would  have  been 
said.  It  is :  "  The  boundaries  of  all  cemeteries  .  .  .  are  hereby 
tixed  at  the  inclosures  now  surrounding  any  such  cem-  boutoarim  of 
eteries ;  and  the  boundaries  of  such  cemeteries  as  are  gSSS^?™ 
not  inclosed  shall  be  the  same  as  now  appear  of  "cmbiho. 
record  in  the  map,  plat,  or  deeds  of  such  cemeteries;"  that 
is,  of  course,  assuming  that  there  is  a  map,  plat,  or  deed  show- 
ing a  boundary  of  a  cemetery.  And  so  a  deed  of  a  described 
tract  of  land,  conveying"  it  as  a  cemetery,  would  be  a  dedi- 
cation of  it  as  a  cemetery,  and  prescribe  the  boundaries  of  the 
ce»aetery.  But,  manifestlv,  a  deed  of  land  to  a  corporation  em- 
powered to  buy  and  self  land  for  burial  purposes  is  not,  ij^so 
jacto^  a  deed  creating  a  cemetery,  and  prescribing  its  boundaries. 
Such  a  corporation  has  a  discretion. when  to  lay  out  its  grounds  for 
cemetery  purposes,  as  well  as  how ;  and  until  its  lands  are  laid  out 
and  opened  to  the  public  as  a  cemetery  they  are  simply  lands  be- 
longing to  a  cemetery  corporation.  Such  corporations,  in  order  to 
get  the  requisite  lands,  may  unavoidably  be  compelled  to  buy  some 
other  lands  not  adapted  to  cemetery  purposes ;  and  when  they  do 
so  such  lands  may  be  sold  by  the  corporation  without  ever  becom- 
ing a  part  of  any  cemetery. 
80  Am.  &  Eng.  R.  Gas.  -24 
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The  manifest  purpose  here  was  to  declare  the  boandariee  of 

cemeteries  to  be  tne  limits  of  lands  actually  prepared  and  devoted 

to  burial  purposes.     Lands  not  devoted  to  burial  pur- 
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BTooMPAiTTMOT  poscs  would  uot  bccome  a  part  of  the  cemetery  by 
BuuAL  PUB-  merely  being  within  the  same  inclosure,  for  the  Ian- 
guage  is  not  ^^  the  inclosures  now  surrounding  the  lands 
of  the  person  or  corporation  owning  the  cemetery,"  but  "  the  in- 
closures  now  surrounding  any  such  cemeteries.'  The  word 
"  cemetery"  is  defined  by  Webster  to  be  "  a  place  or  ground  set 
'apart  for  the  burial  of  the  dead,"  and  this  is*  the  popular  idea, 
w  hat  creates  the  cemetery  is  the  act  of  setting  the  ground  apart 
for  the  burial  of  the  dead,  marking  it,  and  distinguishing  it  from 
the  adjoining  ground,  as  a  place  of  burial.  .  That  the  ground  taken 
by  appellee  has  never  been  set  .apart  in  any  way  for  burial  pur- 
poses is  proved  beyond  doubt. 

The  evidence  shows  that  before  burials  are  allowed  on  grounds 
belonging  to  appellant  the  grounds  are  laid  off  and  improved  for 
cemetery  purposes,  and  then  appellant  sells  burial  lots  and  single 

graves  to  parties  desiring  to  purchase.  And  evidence  was  given 
y  Leopold  Branns,  appellant  s  president  and  treasurer,  as  to  the 
value  of  such  lots  and  graves,  for  the  purpose  of  showing  the  value 
of  the  land  here  taken,  etc.,  when  tlie  following  questions  were 
asked,  and  answers  thereto  given  :  '^  Qtiestion.  Could  you  sell 
lots  to-day,  at  any  price,  at  the  point  where  this  railroad  crosses 
the  cemetery  grounds,  or  the  grounds  belonging  to  the  cemetery 
company,  at  any  price  ? — Anaioer.  If  we  had  laid  out  our  sec- 
tions, we  could.  Q,  I  mean,  as  it  stands  to-day,  could  you  sell 
cemetery  lots  down  there  at  any  price? — A.  We  haven^t  any.  We 
have  to  have  them  first  before  we  can  sell  them.  We  have  to  lay 
them  out  in  sections." 

We  think  the  court  properly  construed  the  ordinance.  But 
counsel  a^in  contend  that  tnis  construction  is  to  declare  a  partial 
or  a  total  forfeiture  of  appellant's  franchise,  because,  if  not  per- 
mitted to  use  this  ground  for  burial  purposes,  it  is  wholly  deprived 
of  the  use  of  its  property.  This  is  a  misapprehension.  Lands  be- 
longing to  cemetery  associations  incorporated  under  the  laws  of 
this  State,  not  suitable  or  required  for  burial  purposes,  may  be 
■sold  under  the  provisions  of  the  act  approved  April  15, 1875  (rub. 
Laws,  1875,  pp.  40,  41).  All  corporations  accept  their  franchises 
'subject  to  regulation  under  the  police  power.  Uooley  Const.  Lim. 
(Ist  Ed.^  p.  574  et  seq,,  and  note.     And  it  is  competent  under  the 

!>ower,  m  proper  cases,  to  regulate  or  restrain  burials  within  vil- 
ages  and  cities,  etc.  Id.  595.  The  present  case  does  not  involve 
the  question  decided  in  Lake  View  v.  Hose  Hill  Cemetery,  70  111. 
195.  In  that  case  it  was  affirmatively  shown  that  the  lands  were 
at  a  proper  distance  from  the  populous  part  of  the  city,  in  a  sparsely 
settled  community,  and  that  there  were  but  few  dwellings  in  the 


EMINENT  DOMAIN— DAMAGES.  371 

Vicinity.  No  such  facts  are  here  shown.  It  was  there  conceded 
that  the  regulation  of  burials  was  a  proper  subject  of  municipal 
regulation. 

2%ird.  It  is  contended  the  court  erred  in  allowing  the  jury, 
•during  the  trial,  to  be  sworn  to  assess,  and  to  hear  evidence,  and 
to  assess  damages  as  to  other  parties.  It  is  provided  ^^ 
by  section  5,  c.  47,  Rev.  St.  1874,  entitled  "Eminent  aobs  TO^oraS 
l5omiiin,"  that  "any  number  of  separate  parcels  of  ''^*™" 
property,  situate  in  the  same  county,  may  be  included  in  one  peti- 
tion, and  the  compensation  for  each  shall  be  assessed  separately, 
by  the  same  or  different  juries,  as  the  court  or  judge  may  direct." 
We  are  unable  to  say,  from  anything  before  us,  that  the  court 
abused  the  discretion  thus  conferred. 

Fourth,  It  is  objected  that  the  court  erred  in  allowing  wit- 
nesses to  testify  as  to  the  value  of  property  not  used,  or  susceptible 
of  being  used,  for  cemetery  purposes ;  but,  if  we  are  right  in  hold- 
ing that  the  court  properly  construed  the  village  ordi- 
nance,  this  property  is  not  susceptible  of  that  use.  "We  ▼ai,i5'of  mIop- 
have  carefully  considered  all  the  evidence ;  and  while  **"* 
much  latitude  was  allowed  on  both  sides  in  examining  witnesses  as 
to  the  value  of  the  property  taken,  and  the  damage  to  that  not 
taken,  we  cannot  say  there  was  error.  Appellant  was  entitled  to 
have  the  highest  price  for  which  the  property  could  be  sold  for 
anyjpurpose,  and  that  idea  was,  on  the  whole,  kept  in  view. 

Fifth.  We  cannot  say  that  evidence  in  regard  to  sales  of 
prairie,  one  mile  distant,  was  incompetent,  and  not  tending,  in  any 
measure,  to  show  value  ;  there  being  no  evidence  of  an  actual  pres- 
ent market  value  of  this  particular  property,  or  of  sales  of  like 
property  nearer,  under  circumstances  which  would  be  conclusive 
of  the  question  of  value. 

Sixth,.  Sales  of  lots  in  other  cemeteries  are  claimed  to  have 
been  competent  evidence.  We  think  not,  because  this  property 
was  not  laid  off  into  lots  and  improved  as  cemetery  property. 

Seventh.  Objection  is  made  to  the  modification  of  appellant's 
fifth  instruction.  The  modification  was  undoubtedly  improper. 
it  was,  in  fact,  a  i-efusal  to  give  appellant's  proposition  ;  and  the  . 
instruction  as  modified,  while  stating  no  rule  of  law  inaccurately, 
was  wholly  irrelevant  to  the  case.  But  every  legal  proposition 
which  appellant  asked  to  have  ^iven  in  his  nfth  instruction  was 
given  in  substance,  and  with  suftcient  fulness,  in  his  fourth  and 
seventh  instructions,  and  he  could  not  have  been  injured  by  not 
having  them  repeated. 

Eiahth.  It  is  contended  the  verdict  is  contrary  to  the  evidence. 
We  do  not  think  so.  While  the  jury  might  have  been  justified  in 
giving  a  larger  sum,  we  cannot  say  they  erred  in  not  doing  so.  No 
improvements  are  affected  by  this  taking ;  the  land  taken,  and  that 
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in  ita  immediate  vicinity,  being  still  in  a  state  of  nature.  And  it 
is  only  by  a  system  of  conjectares  as  to  fntore  probabilities  that 
appellant  figures  np  a  snm  for  compensation  in  excess  of  that  re- 
turned by  the  jury.  There  can  be  no  present  certainty  as  to  the 
data  upon  which  these  calculations  rest,  and  they  are  therefore 
not  a  proper  basis  for  a  verdict 
The  judgment  is  affirmed. 

Difference  between  Values  of  Entire  Tract  Before  and  After  Condemna- 
tion it  Proper  Measure  of  Damages.— Phila.  &  R.  R  Co.  e.  Gets,  28  Am.  & 
Eag.  R.  H.  Oas.  244;  Note,  27  lb.  484;  Setzler  e.  PennByWania,  etc.,  R.  Co., 
24  lb.  280;  Neilson,  Chicago,  etc^  R.  Co.,  14  lb.  289;  St.  Louis,  etc.,  R.  Co. 
«.  Anderson,  17  lb.  97;  Ontario,  etc.,  R.  Co.  e.  Taylor,  17  lb.  100;  Lance  e. 
Chicago,  etc.,  R.  Co.,  5  lb.  617;  Chicago,  etc.,  R.  Co.  e.  Ritter,  10  lb.  202. 

Evidence  of  Sale  of  Other  Land  Admissible  in  Asseuing  Damages. — See 
note  to  Pittsburg,  etc.,  R.  Co.  e.  McCloskey,  28  Am.  &  Ens.  R.  R.  Caa.  92; 
Union,  etc^  R.  Co.  e.  Moore,  5  lb.  845;  Chicago,  etc..  R.  Co.  e.  Maroney,  & 
lb.  860;  Watson  v,  Milwaukee,  etc.,  R.  Co.,  10  lb.  168;  Everett  e.  Union 
Pac.  R.  Co.,  10  lb.  204;  Washburn  v,  Milwaukee,  etc.,  R.  Co.  20  lb.  225. 


Baltmobe  and  Ohio  R.  Co.  i).  Botd  et  al. 
BoTD  et  al.  V.  Baltimobe  and  Ohio  R.  Go. 

(Advance  0<ue,  Maryland,     March  16,  188V.) 

A  railroad  company  instituted  condemnation  proceedings,  entered  upon 
the  land,  constructed  its  tracks,  and  used  the  same.  The  proceedings  were 
held  under  certain  city  ordinances,  and  afterwards  proved  to  be  defective 
and  insufficient.  Hdd,  that  such  entry  being  without  fraud,  malice,  or  evil 
intent,  plaintiffs  were  not  entitled  to  recover  exemplary  damages. 

A  land-owner,  whose  premises  have  been  subjected  to  the  unauthorized 
beneficial  use  and  occupation  of  another,  though  under  color  of  ri^ht,  is  en- 
titled to  substantial  damages,  to  be  measured  By  the  fair  rental  value  of  tho 
land  during  the  time  and  for  the  purpose  it  was  occupied,  though  no  special 
damage  is  proven. 

Declarations  made  by  counsel  on  a  former  occasion  in  the  course  of  a  trial, 
while  urging  the  question  of  the  damages  before  a  jury  of  condemnation  of 
the  property  in  question,  are  not  admissible  to  prove  malice  on  the  psrt  of 
defendant,  in  order  to  enhance  the  damage. 

Counsel  cannot  be  permitted  to  argue  to  the  jury  against  the  instructions 
of  the  court,  nor  to  indulge  in  argument  or  comment  to  induce  them  to  dis- 
regard such  instructions. 

9 

Cboss  appeals  from  judgments  of  the  Baltimore  city  com't,  iu 
favor  of  plaintiffs  in  actions  for  trespass  on  land  by  a  railroad  com* 
pany.    Reversed. 
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Three  actions  of  trespass  quare  olaiisum  /regit  brought  by 
Robert  E.  Boyd  and  others,  heirs  of  Clarissa  Boyd,  against  the 
Baltimore  &  Ohio  R.  Co.  The  firat  action  was  brought  June  5, 
1883,  the  second  November  14,  1883,  and  the  third  June  3,  1885. 

The  declaration  in  the  first  suit  avera  that  "  the  defendant,  on 
various  days  and  times,  and  frequently,  within  three  years  next 
before  the  institution  of  this  snit,  broke  and  entered  a  certain  close 
of  the  plaintiffs,  situated  within  the  city  of  Baltimore,  and  ran  and 
drove  large  cars  drawn  by  locomotives  uj)on  and  over  the  same 
close  against  the  will  of  the  plaintiffs  and  to  their  great  damage." 

The  second  declaration  avers  like  acts  of  the  defendant,  subse- 
quent to  the  bringing  of  the  first  suit,  up  to  the  institution  of  the 
second. 

The  third  declaration  avers  like  acts,  subsequent  to  the  second 
snit,  up  to  the  date  of  the  third. 

On  a  former  appeal  in  the  first  action,  in  which  a  verdict  and 
judgment  in  favor  of  plaintiffs  was  reversed  and  a  new  trial  granted, 
(see  63  Md.  325),  the  facts  were  stated  by  the  court  as  follows : 

In  February,  1851,  Mrs.  Clarissa  Boyd  became  the  owner  in  fee 
of  a  long,  narrow  lot  of  ground  in  the  city  of  Baltimore,  fronting 
about  18  feet  on  the  southwest  side  of  Fort  avenue  and  running 
back  abont  1200  feet  to  the  water.  Mre.  Boyd  died  in  May,  1871, 
intestate,  leaving  her  husband  surviving  her,  who  consequently 
became  entitled  to  a  life-estate  in  this  lot.  The  husband  died  in 
July,  1881,  and  this  suit  was  brought  by  the  four  children  and 
heirs  at  law  of  Mra.  Boyd. 

On  the  17th  of  July,  1869,  the  mayor  and  the  city  council  of 
Baltimore  passed  an  ordinance  providing  for  the  condemnation  and 
opening  of  certain  streets  between  Fort  avenue  and  the  water,  and 
the  line  of  condemnation  crossed  this  Boyd  lot.  The  ordinance 
recites  that  application  for  its  passage  was  made  by  the  Baltimore 
<fe  Ohio  R. ;  and  one  of  its  conditions  was  that  it  was  to  be  inoper- 
ative unless,  and  until,  the  said  company  shall  enter  into  an  agree- 
ment with  the  city  to  pay  all  damages  that  may  be  awarded  to 
owners  of  property,  over  and  above  the  benefits  assessed.  On  the 
same  day  another  ordinance  was  passed,  by  which  the  city  granted 
permission  to  the  railroad  company  to  construct  and  operate  a  rail- 
road from  its  Locust  Point  line,  along  the  beds  of  the  streets  so  to 
be  condemned  and  opened,  so  as  to  make  a  connection  by  water 
with  the  Philadelphia,  "Wilmington  &  Baltimore  R.  Proceedings 
for  condemnation  were  duly  had  under  the  first  of  the  above 
ordinances ;  and  in  June,  18t1,  the  company  duly  paid  to  the  city 
collector  the  excess  of  damages  over  benefits  awarded,  amounting 
to  $6611.98. 

In  1872  and  1873  the  company  constructed  its  branch  road  with 
two  tracks  in  the  beds  of  these  streets,  and  in  1877  laid  the  third 
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track.  Since  their  constrnction  these  tracks  have  been  used  by  th& 
company  as  part  of  its  main  line,  and  at  least  a  dozen  trains  pass 
over  them  daily.  The  plaintiflFs'  lot  lies  in  an  open  meadow,  with- 
out buildings  or  inclosnres ;  and  but  for  the  constraction  of  the 
railroad  across  it,  it  is  in  the  same  condition  now  as  at  the  time  of 
the  condemnation.  The  tracks  of  the  road  are  laid  at  the  ^rade 
of  the  street,  but  the  street  is  graded  only  to  the  width  of  the 
tracks,  about  thirty-six  feet,  so  that  the  space  occupied  by  the  road, 
as  it  passes  through  this  lot,  is  eighteen  feet  and  one  inch  by  thirty- 
six  feet. 

Under  the  said  condemnation  proceedings  the  sum  of  $110  wa& 
assessed  as  damages  for  that  portion  of  the  plaintiffs'  lot  taken  for 
the  bed  of  this  street,  and  $1  each  as  benefits  to  the  portions  on 
either  side  of  the  street.  The  balance  of  $108  damages  was  in- 
eluded  in  the  amount  paid  by  the  railroad  company  to  the  city,  but 
the  city  never  paid  or  tendered  the  same  to  the  owners  of  the  lot ; 
nor  was  it  invested  in  city  stock,  as  provided  by  the  Act  of  1878, 
chap.  143,  until  December  14,  1883,  after  the  commencement  of 
the  second  suit. 

Immediately  after  the  filing  of  the  opinion  in  63  Md.,  reversing 
the  judgment  and  ordering  a  new  trial  in  the  first  action,  the  rail- 
road company  proceeded  to  condemn  the  land  of  the  plaintiffs, 
occnpied  by  its  tracks,  and  damages  thereunder  were  assessed  at 
$350,  which  was  at  once  paid. 

After  the  decision  of  the  court  in  the  first  action,  the  thre& 
actions  were  tried  together  and  separate  verdicts  were  obtained  for 
$1306.32,  $312.62,  and  $1081.06,  respectively.  Motions  for  new 
trials  were  overruled,  and  appeals  were  taken  by  the  defendant. 
The  plaintiffs  also  took  an  appeal  from  the  judgment  of  $316.62* 
in  their  favor. 

Further  facts  appear  from  the  opinion. 

John  K,  Cowen^  W,  Irvi/ne  Crosa^  and  Hugh  Z.  Bond,  Jr.,  for 
Baltimore  &  Ohio  R.  Co. 

Charles  J.  JSonaparte  for  Robert  E.  Boyd  et  al. 

Alvby,  J. — ^The  record  now  before  us  contains  four  appeals,^ 
three  by  the  defendant  from  three  several  judgments  against  it^ 
and  one  by  the  plaintiffs  from  one  of  those  judgments. 

There  were  three  several  actions  of  trespass  qiMre  daicsimi  fre- 
Facts.  git  brought  by  the  plaintiffs  below  against  the  defend- 

ant, the  Baltimore  &  Oliio  R.  Co. ;  and  by  ag^reement,  the  three 
actions  were  tried  together,  but  a  separate  verdict  was  rendered  in 
each  case,  and  consequently  separate  judgments  were  entered. 

The  first  of  these  cases  was  nere  on  a  former  appeal,  and  is  re- 
ported in  63  Md.  325.  The  facts  of  that  case  are  substantially  the 
facts  of  all  the  present  cases,  so  far  as  the  main  question  on  thes& 
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appeals  is  concerned ;  the  only  material  difference  being  that  the 
last  two  cases  were  brought  to  cover  two  successive  periods  of  time. 
The  locus  in  quo  in  all  tliree  of  these  actions  is  the  same  as  that 
described  in  63  Md.  330;  and  the  circumstances  of  the  entry  upon 
and  user  thereof  by  the  defendant  are  there  fully  stated.  In  that 
case  the  court  having  determined  that  as  the  defendant's  entry 
npon  and  user  of  that  portion  of  the  lot  of  vacant  and  unimproved 
ground  in  the  city  of  Baltimore  belonging  to  the  plaintiffs,  oc- 
cupied as  a  bed  for  the  tracks  of  its  railroad,  was  unauthorized  and 
therefore  a  wrong,  the  plaintiffs  weie  entitled  to  recover  thei'efor. 
But  in  view  of  the  facts  then  disclosed,  this  court  held  that  the 
plaintiffs  were  not  entitled  to  recover  exemplary  damages,  there 
being  no  element  of  fraud  or  malice,  or  evil  intent,  on  the  part  of 
the  defendant,  in  entering  upon  and  using  the  ground  as  it  did. 

In  the  trial  of  the  present  cases  the  main  subject  of  contest  was 
as  to  the  proper  measure  of  damages  to  be  awarded  to  the  plain- 
tiffs. At  the  request  of  the  plaintiffs,  the  court  granted  three 
prayere  as  instructions  to  the  jury,  as  to  what  damages  should  be 
allowed ;  and  at  the  instance  of  the  defendant  two  other  prayers 
were  granted  upon  the  same  subject ;  but  the  first  prayer  offered 
by  the  defendant  was  refused  by  the  court. 

The  plaintiffs  excepted  to  the  instructions  given  on  the  request 
of  the  defendant,  and  the  latter  excepted  to  the  instructions  given 
at  the  instance  of  the  plaintiff,  and  also  to  the  refusal  to  grant  its 
tii'st  prayer. 

The  rulings  upon  the  prayers  are  the  subjects  of  the  third  bill 
of  exceptions  taken  by  the  defendant,  and  of  the  second  bill  of 
exceptions  taken  by  the  plaintiffs. 

By  the  fii*st  of  the  instructions  for  the  plaintiffs,  the  jury  wei'e 
directed  that,  upon  finding  the  facts  enumerated,  their  verdict  in 
the  fii*st  case  should  be  for  the  plaintiffs,  '^  with  such  damages  as 
would,  in  the  judgment  of  the  jury,  amount  to  a  fair  compensation 
for  the  said  unauthorized  use  of  the  said  tracks."  And  as  appli- 
cable to  the  second  and  third  cases,  the  jury  were  directed  that,  in 
finding  for  the  plaintiffs,  their  verdict  should  be  for  such  an 
amount  as  would,  "  in  their  judgment,  fully  compensate  the  plain- 
tiffs for  such  continued  and  unauthorized  use  of  the  said  tracks, 
between  the  dates  named,  against  the  wishes  of  the  plaintiffs,  and 
under  all  the  circumstances  disclosed  by  the  evidence." 

By  the  first  of  the  defendant's  prayers,  which  was  refused,  the 
court  was  asked  to  instruct  the  jury  that  there  was  no  evidence 
legally  suflScient,  from  which  they  could  find  that  there  was  any 
substantial  damage  or  injury  done  to  the  locus  in  qtco,  by  the  acts 
of  the  defendant,  and  therefore  the  verdict  should  be  for  nominal 
damages  only. 

The  court,  however,  while  refusing  to  require  the  jury  to  find 
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their  verdict  for  nominal  damages  merely,  did  instruct  tliem,  by 
granting  the  second  prayer  of  the  defendant,  tliat  if  they  found 
from  the  evidence  that  no  substantial  damage  or  injury  was 
done  to  the  plaintiflEs'  lot  of  ground,  by  any  act  or  user  thereof 
by  the  defendant,  the  verdict  sliould  be  for  nominal  damages 
only.  We  do  not  understand  that  there  is  any  question  made  as 
to  the  propriety  of  granting  the  defendant's  third  prayer  by  the 
court. 

It  clearly  appeal's  that  since  the  death  of  Philip  D.  Boyd,  in 
1881,  who  held  a  life-estate  in  the  premises,  the  defendant  in  tliese 
cases  has  been,  down  to  a  very  recent  date,  a  tort  feasor,  in  the 
use  and  continual  occupancy  of  the  locus  in  quo,  as  against  the 
lieirs  at  law  of  Mrs.  Clarissa  Boyd,  deceased,  those  heirs  being 
plaintiffs  in  the  present  actions. 

It  is  true,  the  original  entry  into,  and  the  construction  and  use 
of  railroad  tracks  over,  the  loeics  in  quo,  were  all  supposed  to  be 
authorized  by  virtue  of  certain  condemnation  proceedings  had 
under  cectain  city  ordinances  for  opening  of  streets,  but  which 
proceedings  proved  to  be  defective  and  insufficient  to  secure  to  the 
defendant  the  right  of  way  over  the  lot  of  ground  in  question. 
The  defendant,  therefore,  was  not  a  wilful  wix)ng-doer.  This  was 
determined  by  this  court  in  the  case' reported  in  63  Md.  325. 

The  lot  of  ground  belonging  to  plaintiffs  was,  and  still  remains, 
uninclosed,  and  without  any  improvement  thei-eon  whatever,  apart 
from  the  railroad  tracks  placed  there  by  the  defendant.  The  space 
occupied  by  the  road,  in  passing  through  this  lot,  was  very  small, 
being  only  about  eighteen  by  thirtynsix  feet.  The  defendant,  since 
the  decision  of  this  case  on  the  former  appeals  has  procured  con- 
demnation of  the  right  of  way  for  its  road  through  the  lot,  and 
the  inquisition  has  been  confirmed ;  but  the  present  actions  were 
brought  for  the  repeated  trespasses  on  the  lot  from  the  time  of  the 
death  of  Philip  D.  Boyd  to  tlie  time  of  the  taking  of  the  recent 
inouisition  by  the  defendant. 

That  the  entry  ui>on  and  use  of  the  land,  although  under  color 
QuMTioN  OF  ^^  right,  and  although  the  ground  was  uninclosed  and 
DAUAOBs.  vacant,  was  unlawful  and  therefore  a  trespass,  admits 

of  no  question  or  dispute;  and  consequently,  for  such  invasion  of 
their  rights  the  plaintiffs  are  entitled  to  recover  some  damages  of 
the  defendant.  It  is  not  necessary,  in  order  to  entitle  the  plaintiffs 
to  a  verdict,  that  they  should  have  given  affirmative  proof  that 
they  had  sustained  any  particular  amount  of  damages ;  for  every 
unauthorized  entry  upon  the  land  of  another  is  a  trespass;  and 
whether  the  owner  suffer  substantial  injury  or  not,  he  at  least 
sustains  a  legal  injury  which  entitles  him  to  a  verdict  for  some 
damages,  although  they  ipay,  under  some  circumstances,  be  so 
small  as  to  be  merely  nominal.    Ashby  v.  White,  2  L.  Kaym.  955  ; 
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Hellor  V.  Spateman,  1  Saund.  note  2,  p.  207,  a ;  Taylor  v.  Hen- 
niker,  12  Ad.  &  El.  448 ;  Dixon  v.  Clow,  24  Wend.  188, 

The  present  cases,  lio>yever,  we  think,  are  not  cases  for  nominal 
damages  merely ;  for  althoagh  there  is  an  entire  absence  of  any 
such  element  oi  wanton  or  malicions  motives,  or  snch  reckless  dis- 
regard of  the  rights  of  othei^s,  in  the  commission  of  the  trespass, 
and  the  repetition  thereof,  as  would  entitle  the  plaintiffs  to  claim 
punitive  or  exemplary  damages,  yet  the  strip  of  ground  belonging 
to  the  plaintiffs  has  been  continuously  and  beneficially  occupied 
by  the  defendant,  as  the  bed  of  its  railroad  tracks,  since  the  death 
OI  Philip  D.  Boyd  to  the  time  of  bringing  the  last  suit ;  and  for 
fiuch  use  of  the  land  a  reasonable,  but  a  substantial,  compensation 
ought  to  be  paid. 

It  is  true,  there  is  no  evidence  whatever  of  any  special  damages 
sustained,  or  that  the  plaintiffs  were  hindered  or  obstructed  in  any 
proposed  use  of  their  lot,  by  reason  of  the  presence  and  use  of  the 
railroad  tracks ;  but,  nevertheless,  we  are  of  opinion  that  the  plain- 
tiffs are  entitled  to  a  reasonable  compensation  for  the  use  of  their 
land,  and  we  think  this  is  measured  oy  what  would  be  a  fair  rental 
value  for  the  ground,  occupied  as  it  has  been,  for  the  time  covered 
by  the  actions,  and  nothing  more.  In  such  cases  as  the  present, 
where  there  is  nothing  to  sliow  that  any  special  damage  has  been 
suffered,  the  principle  seems  to  be  established  by  many  respectable 
authorities,  that  the  plaintiffs  are  entitled  to  recover  such  compen- 
sation as  the  use  of  the  ground  was  worth,  during  the  time  and 
for  the  purpose  it  was  occupied.  It  has  been  so  neld  in  several 
cases,  and  we  need  only  refer  to  McW-illiams  v.  Morgan,  75  111. 
478;  Chicago  v.  Huenerbein,  85  111.  594;  Ward  v.  Warner,  8 
Mich.  508. 

And  although  the  facts  are  somewhat  different,  the  same  prin- 
ciple  of  compensation  was  adopted  in  the  cases  of  Blescn  v, 
Cliicago,  etc.,  K.  Co.,  43  Wis.  183 ;  Carl  v.  Sheboygan,  etc.,  R. 
Co.,  46  Wis.  625. 

Such,  then,  being  the  proper  rule  of  damages  in  these  cases,  the 
instructions,  given  at  the  request  of  the  plaintiffs,  were  not  suffi- 
ciently definite,  and  were  well  calculated  to  mislead  the  jury. 
They  were  certainly  susceptible  of  a  construction  that  would  per- 
mit  the  jury  to  transcend  the  fair  rental  value  of  the  piece  of 
ground,  occupied  by  the  defendant,  as  the  measure  of  compensation 
to  be  allowed ;  and  that  such  was  the  undei*standing  or  interpreta- 
tion of  these  instructions  by  the  plaintiffs'  counsel  is  made  manifest 
by  the  arguments  and  illustrations  urged  by  him  while  addressing 
the  jury,  as  reported  and  set  out  in  the  defendant's  fourth  and 
fifth  bills  of  exception.  We  are,  therefore,  of  opinion  that  there 
was  error  in  &:ranting  these  instructions  in  the  terms  therein  em- 
ployed, and  that  there  was  also  error  in  granting  the  second  prayer 
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of  the  defendant,  but  no  error  in  refusing  the  first,  or  in  granting 
the  third,  of  the  defendant's  prayers. 

In  the  view  we  have  seated  of  the  measure  of  recovery  in  these 
cases,  the  questions  of  evidence  raised  by  the  first  and  second  bills 
of  exception  taken  by  the  defendant  become  quite  immaterial ;  and 
it  is  unnecessary  to  express  any  opinion  in  re^rd  to  them. 

With  respect  to  the  fourth  and  fifth  exceptions  taken  by  the  de- 
fendant, they  present  a  question  of  practice  as  to  the  right  and 
auty  of  the  trial  judge  to  interpose  to  I'estrain  counsel, 
?o"  wbSSS  who  is  alleged  to  be  indulging  in  argument  and  illus- 
mwSSl  "  ^  trations  before  the  jury,  unwarranted  by  the  instruc- 
tions of  the  court,  and  which  will,  if  unrestrained,  likely 
mislead  the  jury  in  the  finding  of  their  verdict.  This  is  a  matter 
that  must,  in  the  nature  of  thmgs,  rest  largely  in  the  discretion  of 
the  trial  court. 

It  is,  however,  proper  for  us  to  say  that  no  duty  incumbent 
upon  the  judge  of  a  trial  court  is  more  imperative,  or  more  im- 
portant to  the  fair  and  orderly  administration  of  justice,  than  that 
of  interposing  to  restrain  everything  in  the  course  of  the  trial  that 
tends  to  mislead  the  jury  and  to  divert  their  minds  from  the  strict 
,line  of  inquiry  with  which  they  are  charged. 

It  is  the  function  and  duty  of  the  court,  when  called  upon  in 
the  trial  of  civil  cases,  by  either  of  the  parties,  to  instruct  the  jury 
as  to  the  principles  of  law  applicable  to  the  case  on 
S3iw  ^a  ™  trial;  and  it  is  the  duty  of  the  jury  to  observe  and 
BTRuornw  TBM  confonn  to  such  instruction.  Counsel  can  never  be 
permitted  to  argue  to  the  jury  against  the  instruction 
of  the  court,  or  to  indulge  in  any  line  of  argument  or  comment 
that  would  tend  to  induce  them  to  disregard  the  instructions  given 
for  their  government.  This  is  a  matter  that  is  always  within  the 
control  01  the  court,  Sowerwein  v.  Jones,  7  Gill.  &  J.  335 ;  Bell 
V,  State,  57  Md.  120. 

When,  however,  the  instructions  given  are  ambiguous,  or  sus- 
ceptible of  dijSerent  interpretations,  and  the  attention  of  the  court 
is  called  thereto,  no  matter  at  what  stage  of  the  trial,  if  before  the 
jury  have  acted  thereon,  it  at  once  becomes  the  duty  of  the  court 
to  remove  the  ambiguity,  and  to  make  the  meaning  of  the  court 
plain. 

Here,  as  we  have  shown,  the  instructions  were  indefinite,  and 
were,  to  some  extent  at  least,  open  to  the  construction  that  was 
being  placed  thereon  by  the  counsel  of  the  plaintiffs  when  he  was 
interrupted  by  the  adverse  counsel,  and  the  court's  attention  called 
to  what  he  was  contending  for  before  the  jury,  as  set  forth  in  the 
'fifth  exception.  The  counsel  was  not  I'estricted  in  his  contention 
by  any  affirmative  action  of  the  court ;  and  we  infer,  from  such 
non-action,  that  the  counsel,  in  urging  the  allowance  of  a  large  and 
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discretionary  amonnt  of  damages,  was,  in  the  opinion  of  the  court^ 
conforming  his  contention  to  the  instructions  given  the  jury.  We 
have  said  that  the  instructions  were  erroneously  granted;  and 
whether  or  not  they  were  rightly  construed  in  ar^ment  before  tlue 
jury  is  a  question  quite  immaterial  to  be  decided  for  the  retrial  of 
the  cases. 

There  were  two  bills  of  exception  taken  by  the  plaintifiEs.    The 
firot  was  taken  to  the  refusal  by  the  court  to  admit  as  evidence,  to 
prove  malice  on  the  part  of  the  defendant,  certain 
declarations  or  statements  made  by  counsel  on  a  former  btidexcb     or 
oocasion,  m  the  course  of  a  trial,  and  while  ar£i:uin&:  the  ratiors       of 
question  of  the  damages  before  a  jury  of  condemnation  fobmkb  trial. 
of  the  property  in  question.    We  know  of  no  principle 
or  authority,  and  have  been  referred  to  none,  upon  which  such 
declarations  of  counsel  as  tliose  here  offered  could  be  admitted  for 
the  purpose  indicated.    We,  therefore,  think  the  court  was  clearly 
riglit  in  excluding  them. 

The  second  exception  taken  by  the  plaintifb  was  to  the  granting 
by  the  court  of  the  second  and  third  prayers  of  the  defendant. 
As  to  the  second  prayer,  thus  excepted  to,  we  have  said  there  waa 
error ;  but  as  to  the  third,  there  was  no  error,  and  therefore  no 
ground  for  the  exception  to  tliat  instruction. 

It  follows  that  the  several  judgments  entered  in  these  cases  must 
be  reversed,  and  a  new  trial  ordered. 

When  Proceedings  to  Condemn  are  Ineffectual — Entry  (8  a  Trespass. — 
Rusch  V,  Milwaukee,  etc.,  R.  Co.,  6  Am.  &  Ens.  R.  R  Cas.  600.  See  notes 
on  the  subject  of  actions  of  trespass  against  railroad  companies  for  entering 
upon  lands  and  using  the  same  without  due  process  of  law,  10  Am.  &  Bng,. 
R.  R.  Cas.  48;  14  lb.  225;  U  lb.  282;  20  lb.  267. 


Bbabley 

V. 

Missouri  Paoifio  R.  Co. 

(Advance  Ocue,  MiMmri.    March  21,  1887.) 

ilight  of  a  wife  who  signs  a  deed  with  her  husband  attempting  to  convey 
her  property,  but  whose  name  does  not  appear  in  the  body  of  it,  to  maintain 
ejectment  against  the  grantee. 

Under  the  Missouri  constitution  the  taking  of  private  property  for  public 
use  without  compensation  is  prohibited.  A  statute  of  that  State  authorizes 
the  appropriation  of  private  property  to  pubUc  use,  and  provides  for  the 
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assessment  of  damages,  contemplating  that  the  railroad  conlpany  will  take 
the  initiatory  steps  therefor/  ffeld^  that  property  can  only  be  taken  by  pur- 
suing the  provisions  of  the  law,  and  where  the  company  does  not  take  the 
initiatory  steps  for  the  appropriation  of  land,  it  cannot  rightfully  hold  the 
property  until  the  damages  are  assessed  and  paid;  and  ejectment  is  the 
proper  remedy. 

At  the  time  of  the  death  of  the  husband  and  wife,  they  had  resided  in  the 
State  of  California  for  a  long  time,  and  the  plaintiff,  the  heirs  of  the  wife, 
are  non-residents.  In  an  action  of  ejectment  by  them  the  company  set  up 
as  a  defence  the  fact  that  they  had  mortgaged  the  property,  and  therefore 
the  plaintifib  were  estopped  to  maintain  the  action.  Blsld,  that  as  there  was 
no  proof  that  any  of  the  plaintiffs  knew  that  the  company  was  executing 
mortgages  upon  the  property,  no  estoppel  could  be  interposed  against  them. 

Appeal  from  a  judgment  of  the  circuit  court  of  Pettis  county 
rendered  against  defendant  in  an  action  of  ejectment.     Affirmed. 

The  facts  are  stated  in  the  opinion. 

William  S.  Shirk  and  Thomas  O.  Partis,  with  Thxrnias  J. 
Partis,  for  appellant. 

George  P.  B^  Jackser  for  respondents. 

. 

Black,  J. — This  is  an  action  of  ejectment  The  land  sned  for 
is  used  and  occnpied  by  the  defendant  as  a  right  of  way,  and  for 
Facts.  sidc-tracks  and  depot  purposes  at  Sinithton  Station,  in 

Pettis  county.  The  80  acres,  of  which  the  land  in  question  is  a 
part,  was  patented  to  Lucy  A.  Price.  In  1853  her  husband, 
Argillon  Price,  conveyed  the  same  to  Edwards,  who  conveyed  the 
fiame  to  Combs  in  1857,  and  the  latter  conveyed  the  land  in  ques- 
tion to  the  Pacific  R.  Co.  in  1860 ;  and  by  virtue  of  various  deeds 
the  defendant  has  acquired  the  title  of  that  company.  Edwards 
and  Combs  had  continuous  possession  of  the  80  acres,  under  their 
deeds,  from  1853  to  1860.  At  the  latter  date  the  Pacific  R.  Co. 
took  possession  of  the  land  in  question,  and  it  and  those  claiming 
under  it  have  over  since  used  and  possessed  the  property  for  the 
purposes  before  stated.  Argillon  Price  died  in  April,  1875 ;  Lucy 
A.,  nis  widow,  died  in  April,  1877.  The  plaintiflEs  are  their  heirs, 
and  this  suit  was  begun  in  December,  1881. 

1.  The  ground  of  this  controversy  lies  in  the  fact  that  the  deed 
to  Edwards  purports  to  be  the  deed  of  Argillon  Price  only.  The 
wira  SI  o  ^^™®  ^^  Lucy  A.  Price  does  not  appear  in  the  body  of 
DKED  KOT  suF-  it,  nor  is  there  anything  in  the  body  of  the  deed  to 
show  that  he  was  a  married  man.  It  concludes:  ^'In 
testimony  whereof  I  have  hereunto  set  my  hand  and  seal,"  etc. 
The  deed,  however,  is  signed  by  her  and  her  husband,  and 
acknowledged  by  her  on  the  22d  of  July,  1853,  and  by  him  on  the 
14:th  of  September,  1858.  The  wife,  as  will  be  seen,  owned  the 
property  in  her  own  right ;  and  the  fact  that  she  signed  her  name 
to  the  deed  and  acknowledged  it  before  a  proper  officer  does  not 
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make  it  her  grant.  The  party  in  whom  the  title  is  vested  must  use 
appropriate  words  to  convey  the  estate.  Signing,  sealing,  and 
acknowledging  a  deed  by  the  wife,  in  whicli  her  husband  is  the 
only  grantor,  will  not  convey  her  estate.  Whiteley  v.  Stewart,  63 
Mo.  360 ;  Agricultural  Bank  v.  Rice,  4  How.  225 ;  Cincinnati  u 
Lesse^  of  NewelPs  Heire,  7  Ohio  St.  37.  Whether  it  would  be 
sufficient  to  release  her  dower  in  her  husband's  estate  we  do  not 
determine. 

2.  This  deed  was  made  prior  to  the  passage  of  the  statute  which 
now  appears  in  Rev.  Stat.  1879,  §  3295,  and  the  effect  of  the  deed 
must  therefore  be  determined  without  regard  to  that  ^^.^^^^ 
statute.     Mr.  Price  was  a  tenant  by  the  curtesy,  and  uxnATiottanoT 
though  the  deed  was  ineffectual  to  convey  the  estate  of  ^^^^ 

his  wife,  still  it  operated  as  a  conveyance  of  his  life-estate.  Reaume 
V.  Chambers,  22  Mo.  36;.  Real  v.  Harmon,  38  Mo.  435;  Allen  v. 
Ransom,  44  Mo.  266. 

Although  the  defendant,  and  those  under  whom  it  claimed,  have 
had  actual  possession  since  1853,  a  period  of  nearly  twenty-eight 
yeai*8,  still  that  possession  commenced  with  the  date  of  the  deed 
of  Mr.  Price,  which,  as  we  have  seen,  conveyed  his  life^state. 
During  his  life  Mrs.  Price  could  not  have  maintained  an  action 
for  the  possession  of  the  property.  Reaume  v.  Chambers,  supra,* 
Miller  v.  Bledsoe,  61  Mo.  96 ;  Roberts  v.  Nelson,  87  Mo.  229.  No 
cause  of  action  accrued  to  her  until  her  husband's  death,  and  until 
that  event  the  statute  of  limitations  did  not  commence  to  run 
against  her  or  her  heirs.  Dyer  v.  Brannock,  66  Mo.  391 ;  Dyer 
V.  Whittler,  4  West.  Rep.  672.  He  died  in  1875,  and  the  statute 
commenced  to  run  at  that  time ;  but  the  period  of  ten  years  did 
not  elapse  between  that  date  and  the  commencement  of  this  suit, 
so  that  it  is  clear  that  the  statute  of  limitations  constitutes  no  de- 
fence to  this  action. 

3.  The  further  point  is  made  that^  inasmuch  as  the  Pacific  R. 
Co.  acquired  the  right  to  construct  its  road  on  the  land,  having 
done  so,  ejectment  will  not  lie,  and  the  plaintiff  must 

f  esoi-t  to  some  other  proceeding  to  secure  compensation  SSSaSni^ 
for  the  land  thus  used  for  railroad  purposes.  In 
Kanaga  v.  St.  Louis,  L.  &  W.  R.  Co.,  76  Mo.  207,  the  land  was 
the  general  property  of  the  wife.  It  was  there  held  that  if  the 
husband  had  acted  in  a  manner  to  estop  him  from  asserting  his 
right  to  the  possession  of  the  land  upon  which  the  road  had  been 
built,  then  she  was  also  estopped.  But  that  case  is  not  an  authority 
here.  First,  because  the  suit  was  prosecuted  during  the  life  of  the 
husband,  and  what  right  the  wife  or  her  heirs  might  have  after  the 
death  of  the  husband  was  not  before  the  court  and  not  considered. 
Second,  because  that  case,  in  so  far  as  it  holds  the  wife  e8topi>ed 
by  the  acts  in  pcm  of  the  husband^  is  oveiTuled  by  Mueller  v. 


s 


S82  BRADLEY  V.  MISSOUBI  PAOIFIO  B.  CO. 

Kaessmann,  84  Mo.  318.  In  this  respect  the  Kanaga  case  was 
ruled  to  be  in  conflict  with  the  statute  before  mentioned,  and  by 
which  the  rights  of  the  wife  there  were  to  be  determined.  Third, 
where  the  owner  of  land,  it  has  been  held,  does  not  insist  upon 
prepayment  of  the  damages  or  other  considerations  for  the  right 
of  way,  but  by  his  acquiescence  or  license  induces  or  permits  the 
company  to  take  possession  and  construct  the  road,  he  cannot 
maintain  ejectment  thereafter  for  the  land,  because  of  a  failure  to 
ay  the  damages  or  other  considerations.  Prevolt  v.  Chicago, 
.  I.  &  P.  R.  Co.,  57  Mo.  256 ;  Baker  v.  Same,  57  Mo.  265.  But 
clearly  these  cases  are  not  in  point  here.  It  was  the  owner,  who 
permitted  or  induced  the  company  to  construct  its  road  in  advance 
of  payinent,  who  was  denied  right  to  recover  in  ejectment.  Here 
Mra.  JPrice  had  no  right  or  power  to  object.  She  could  assert  no 
rights  as  against  the  company  until  the  expiration  of  her  husband's 
li&estate.  In  Walker  v.  Chicago,  R.  I.  &  P.  R.  Co.,  57  Mo. 
275,  it  was  held  that  if  the  company  proceed  to  build  the  road 
upon  land  to  which  it  had  not  acquired  the  i*equisite  title  by  con- 
demnation, or  by  a  conveyance  from  the  owner,  or  by  permission 
from  him,  it  would  be  liable  to  be  ousted  by  ejectment.  "Where 
the  company  enters  without  ri^ht,  mere  inaction  on  the  part  of  the 
owner,  it  was  said,  could  not  be  tortured  into  an  acquiescence  or 
license  for  the  company  to  proceed,  though  he  was  informed  that 
the  company  had  entered  for  the  purpose  of  constructing  its  road. 
So  an  action  of  ejectment  will  He  against  a  city  for  land  wrongfully 
taken  by  it,  and  converted  into  a  street,  and  improved  and  used  as 
such.    Armstrong  v,  St.  Louis,  69  Mo.  309. 

In  Chicago  &  A.  R.  Co.  v.  Smith,  78  111.  98,  the  owner  of  a  life- 
estate  had  been  notified  of  the  appointment  of  commissioners  to 
assess  damages ;  but  the  notice  was  not  sufficient  as  to  the  remain- 
dermen,  and  it  was  held  that  they  might,  at  the  expiration  of  the 
life-estate,  and  after  demand  made  n>r  the  premises,  recover  in 
ejectment. 

We  are  cited  by  appellant  to  Austin  v.  Rutland  R.  Co.,  45  Vt. 
238.  That  was  an  action  of  ejectment  by  remaindennen.to  recover 
property  previously  used  for  railroad  purposes;  The  company  had 
acquired  the  life-estate  and  constructed  tneir  road  on  the  property, 
but  there  had  been  no  appraisal  or  payment  of  damages  to  the 
plaintiff.  The  action,  it  was  held,  could  not  be  maintained.  Con- 
siderable stress  was  placed  upon  a  statute  of  that  State,  and  in  re- 
spect of  which  the  court  says :  ^'  This  seems  to  contemplate  that 
tne  company  might  have  two  years  after  such  entry,  taking  posses- 
sion, ana  using,  m  which  to  get  such  damages  appraised,  pui'suant 
to  the  provisions  of  §  17 ;  and  it  seems  dimcult  to  suppose  that  it 
was  contemplated  at  the  time  that,  in  the  mean  time,  they  should 
be  liable  to  be  ousted  by  action  of  ejectment."    We  have  no  sucli 
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statute  in  this  State.  Our  constitntion  prohibits  the  taking  of 
private  property  for  public  use  without  just  compeusatioo.  Under 
such  a  provision  and  our  statutes  with  respect  to  the  condemuation 
of  the  property,  it  was  held,  at*  an  early  day,  that  the  company 
could  not  enter  for  the  purpose  of  constructing  the  road  until  the 
damages  were  paid  or  secured  to  the  owner.  Walther  v.  Warner, 
25  Mo.  277.  The  Yermont  case  has  other  features  which  distin- 
guish it  from  the  present  one,  but  enough  has  been  said  to  show 
Its  inapplicability  here.  Indeed,  the  judgment  there  is  made  to 
stand  upon  the  peculiar  features  of  the  case  then  before  the  court. 

Our  statute,  which  authorizes  the  appropriation  of  private  prop- 
erty to  public  use  and  provides  for  the  assessment  of  damages,  con- 
templates that  the  company  will  take  the  initiatory  steps  Uierefor. 
The  property  can  only  be  taken  by  pureuing  the  provisions  of  the 
law.  In  this  case  the  state  of  the  title  was  known,  or  might  have 
been  known,  by  an  examination  of  the  i*ecorded  deeds  when  the 
road  was  first  constructed.  The  interest  of  these  plaintiffs,  derived 
from  their  mother,  might  have  been  condemned  at  that  time.  As 
this  was  not  done,  the  defendant  cannot  rightfully  liold  on  to  the 
property  until  the  damages  are  assessed  and  paid  to  or  into  court 
lor  the  plaintiffs ;  and  ejectment  is  the  proper  remedy. 

4.  The  record  shows  that  the  i*ailroad  property  was  sold  under 
foreclosure  of  a  mortgage  in  1875,  and  through  Baker  this  defend- 
ant became  the  purchaser.  Since  that,  this  and  several 
other  companies  were  consolidated,  and  the  entire  ^^n^iSSi 
property  has  been  mortgaged  for  large  sums  of  money, —  ** 
periiaps  to  its  entire  value.  But  these  facts  constitute  no  estoppel 
as  against  Mrs.  Price.  At  the  time  of  her  and  her  husband's 
death,  and  for  a  long  time  prior  thereto,  they  resided  in  the  State 
of  California,  and  the  plaintiffs,  it  would  seem,  are  non-residents. 
There  is  no  evidence  that  they  or  any  of  them  encouraged  or  knew 
of  the  doing  of  these  things  relied  upon  as  an  estoppel.  The  large 
debt  upon  we  property  shows  that  tne  present  suit  is  the  practical 
remedy  to  pursue. 

The  judgment  of  the  circuit  court  is  therefore  affirmed. 

All  concur. 

Ejectment  against  Railroad  entering  on  Land  without  Condemnation. — 
See  Jonee  f>.  New  Orleans  &  Selma  R.  Co.,  and  note,  14  Am.  &  Eng.  R  B, 
€as.  217,  225. 
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Wattemeteb 

V, 

WisooKsm,  Iowa  and  Nebraska  B.  C!o. 

{Advance  Gate,  Iowa.    Jum  9,  1887.) 

A  peraon  claiming  damages  of  a  railroad  company  for  taking  and  nsing^ 
land  outside  of  that  condemned  for  its  right  of  way,  whereby  a  permanent 
injury  to  the  freehold  was  caused,  must  prove  an  absolute  freehold  title  in 
himself,  and  not  merely  possession,  as  in  the  case  of  trespass  to  a  possessory 
right. 

Where  a  plaintiff  alleges  damages  by  a  railroad  company  to  160  acres  of 
land,  he  cannot  prove  damages  to  the  entire  240  acres  of  his  farm. 

Unless  a  railroad  company  is  proved  to  have  authorized  and  assented  to  a 
trespass  by  a  sub -contractor  in  appropriating  uncondemned  land,  it  will  not 
be  held  liable. 

Appeal  from  district  oonrty  Hardin  oonnty. 

The  plaintiff  averred  in  his  petition  that  he  was  the  unqualified 
owner  of  160  acres  of  land,  and  that  the  defendant  railway  com- 
pany condemned  100  feet  in  width  through  said  land  for  right  of 
way  for  its  railroad ;  and  that,  in  oonstmcting  the  said  railroad,  de- 
fendant entered  upon  plaintiffs  land  on  each  side  of  said  right  of 
way,  and  took  strips  oi  land  outside  the  right  of  way  50  feet  wide 
l>y  200  feet  long,  without  any  authority  from  plaintiff,  and  removed 
the  earth  from  said  strips  without  condemning  the  same,  and  de* 
stroyed  a  spring  of  water  belonging  to  the  plaintiff,  and  he  claimed 
damages  in  the  sum  of  $500.  The  defendant  by  its  answer  denied 
each  and  every  allegation  in  the  petition.  There  was  a  trial  by 
jury,  and  a  verdict  and  judgment  for  the  plaintiff.  Defendant 
appeals. 

Mvhha/rd^  Clark  dk  Dmoley  for  appellant. 

John  H,  Bradley^  and  Sutton  (6  ChUda  for  appellee. 

BoTHBOGE,  J. — 1.  The  plaintiff  aven-ed  in  his  petition  that  he 
was  the  absolute  owner  of  the  lane.  His  action  was  not  bronght 
PLAnmFF  MOTT  to  Tccover  damages  to  a  mere  possessory  n'ght.  The 
lutk"  ^ininl  court  instructed  the  jury  that  it  was  incnmbent  on  him 
*"^-  to  prove  that  he  was  the  owner  of  the  land.     The  ap- 

pellant insists  that  there  was  no  proper  evidence  of  ownership,  and 
we  think  this  position  must  be  sustained.  It  is  true,  some  of  the 
witnesses,  in  giving  their  testimony,  referred  to  the  land  as  plain- 
tiff's farm,  bat  this  was  merely  descriptive  of  the  land.    Indeed^ 
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there  was  no  attempt  on  the  part  of  the  plaintiff  to  prove  title  in 
the  ordinary  and  usual  way.  The  proceeaings  in  condemning  the 
100  feet  in  width  were  introduced  in  evidence,  but  were  not  ad- 
mitted for  the  purpose  of  showing  title  in  the  plaintiff.  Even  if 
they  were  introduced  for  that  purpose,  they  do  not  show  title.  Tlie 
report  of  the  commissioners  show  that  the  damages  awarded  are  to 
be  paid  to  the  owners  of  the  land  "  as  their  interests  may  appear.'^ 
It  is  claimed  by  counsel  for  the  plaintiff  that,  the  action  being  in 
trespass,  possession  was  sufficient  without  prool  of  title.  But  the 
instruction  given  by  the  court  to  the  jury  was  the  law  of  the  case, 
and  under  it  the  plaintiff  was  bound  to  show  that  he  was  the  owner 
of  the  land ;  and  we  think  this  view  of  the  case  was  correct,  be- 
cause the  plaintiff  sought  a  recovery  not  to  a  mere  possessory  right, 
but  for  a  permanent  injury  to  the  freehold ;  and  the  court  in- 
structed the  jury,  upon  this  theory,  that  the  taking  of  the  strips  of 
land  on  each  side  or  the  right  of  way  was  a  permanent  appropri- 
ation thereof,  and  the  right  of  the  defendant  to  fence  the  land  thus 
appropriated  is,  recognized  in  the  fourth  instruction.  Tliat  an 
action  of  this  kind,  founded  upon  the  ownerehip  of  the  land,  may 
be  maintained,  see  O'Hagan  v.  Clinesmith,  24  Iowa,  251 ;  Brown 
u  Bridges,  31  Iowa,  145 ;  McCormick  v.  Bailroad  Co.,  47  Iowa, 
347. 

2.  The  plaintiff  described  his  land  in  his  petition  as  being  a 
tract  of  160  acres.  In  his  evidence  he  described  it  as  a  farm  of 
240  acres,  and  he  was  permitted,  afi^ainst  the  objection  „ 

'  IT  7     o  w  Size  or  kabM"** 

of  tlie  defendant,  to  show  that  the  farm  of  240  acres  extkkt      asd 
was  damaged  by  the  alleged  trespass  at  a  certain  rate 
er  acre.    This  was  plainly  erroneous.    Tlie  plaintiff  did  hot  bring 
lis  action  for  damages  done  to  a  farm  of  240  acres. 

3.  As  the  cause  must  be  reversed  for  these  reasons,  we  might 
dispose  of  the  case,  so  far  as  this  appeal  is  concerned,  without  fur- 
ther consideration.  But,  in  view  of  a  new  trial,  it  is  proper  that 
we  should  briefly  consider  another  alleged  error  which  more  nearly 
affects  the  merits  of  the  case.  The  evidence  shows  compaky  hot 
that  there  is  quite  an  embankment  on  the  line  of 
road  at  the  point  in  question,  and  that,  in  constructing 
this  embankment,  the  earth  outside  of  the  right  of  way,  on  both 
sides  thereof,  was  dug  up  and  used  in  making  the  embankment. 
The  work  was  done  by  sub-contractors,  and  the  defendant  claims 
that  it  is  not  liable  for  the  wrongful  acts  of  its  contractors,  unless 
such  wrongful  acts  were  done  by  its  direction.  Upon  this  phase 
of  the  case,  the  court  instructed  the  jury  as  follows :  "The  defend- 
ant had  the  right  to  condemn  extra  width  of  ground  beyond  ono 
hundred  feet,  if  necessary  for  excavation  or  embankment  in  mak- 
ing its  road-bed  as  a  part  of  its  riffht  of  way.  If  it  was  so  neces- 
sary  to  take  the  additional  part  ox  the  plaintiff's  land  for  the  pur- 

80  Am.  &  Eng.  R.  Cas.— 25 
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poee  of  Qmbankment,  and  it  was  taken  without  condemnation,  the 
act  of  taking  it  was  a  trespass,  and  it  is  not  material  to  determine 
whether  the  persons  who  did  the  act  in  person  were  contractoi"s  or 
sub-contractors,  or  the  employees  of  sub-contractore ;  they  will  in  law 
be  considered  the  agents  or  servants  of  the  defendant,  and  it  will 
be  liable  to  the  plaintiff  for  whatever  injury  was  directly  caused  by 
the  act  of  taking.  In  other  words,  the  defendant  is  liable  for 
whatever  injury  was  directly  committed  by  any  one  acting  in  its 
interest  in  building  the  road,  for  taking  whatever  around  was 
reasonably  necessary  to  be  used  for  its  right  of  way  which  was  not 
condemned  for  that  purpose." 

We  think  this  instruction  cannot  be  sustained.  It  puts  a  mere 
Bub-contractor  in  the  place  of  the  company,  and  authorizes  him  to 
determine  the  question  whether  the  act  complained  of  was  neces- 
sary to  the  construction  of  the  embankment.  And  the  evidence 
does  not  show  that  it  was  necessary  to  take  the  earth  from  outside 
the  right  of  way.  As  we  read  the  evidence,  earth  could  have  been 
obtained,  for  all  the  purposes  required,  without  ;naking  an  un> 
reasonable  haul.  Now,  if  the  sub-contractor  had  no  authority  from 
his  principal  to  trespass  outside  the  right  of  way,  and  he  wilfully 
did  so  without  the  assent  of  the  company,  the  latter  is  not  liable 
for  his  wilful  trespass.  We  do  not  determine  the  evidence  neces- 
sary to  establish  such  assent.  It  appears  tliat  stakes  were  set  at  the 
outer  edge  of  the  land  taken,  and  these  stakes  were  sjmilar  to  the 
grade  stakes  used  on  the  line,  and  had  marks  and  figures  upon 
them.  If  these  stakes  were  set  under  the  direction  of  an  engineer 
of  construction,  that  fact  would  be  competent  evidence  upon  the 
question  as  to  the  assent  of  the  company.  It  must  be  made  to 
appear  in  some  way  that  the  company  assented  to  the  trespass,  or 
had  such  knowledge  of  it,  at  the  time  before  it  was  done,  as  that 
assent  might  be  presumed  therefrom.  Upon  this  point,  see  Steel 
V.  Southeastern  R.  Co.,  16  C.  B.  549 ;  Eaton  v.  xCailway  Co.,  69 
Me.  520 ;  Hughes  v.  Railway  Co.,  39  Ohio  St.  461 ;  s.  c,  15  Am. 
&  Eng.  R.  R.  Cas.  100. 

Reversed. 

Liability  of  Company  for  Trespasses  Committed  by  Contractor  in  Build- 
ing Roadt — See  Hughes  «.  Cincinnati  &  Springfield  R.  Co.,  and  note,  15  Am. 
&  Eng.  R.  R.  Cas.  100-110;  New  Orleans,  etc.  R.  Co.  v.  Reese,  18  lb.  110; 
Pound  V,  Port  Huron,  etc.,  R.  Co.,  19  lb.  640;  Edmundson  v.  Pittsburgh, 
etc.,  H.  Co.,  23  lb.  438;  Note  to  Hitte  v.  Republican  Valley  R.  Co.,  29  lb. 
589. 
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OmoAGO,  Iowa  and  Kansas  B.  Co. 

B^NtJFFKE. 

{Advamee  Oase^  Kansas.    April  8,  1887.) 

Where  a  railroad  company  institated  proceedings  to  appropriate  a  strip 
of  land  for  its  use  in  building  a  railroad,  and  the  commissioners  appointed 
upon  its  application  condemned  a  city  lot  upon  which  buildings  of  a  per- 
manent character  were  standing  and  attached,  and  in  their  report  stated 
that  the  value  of  the  buildings  was  included  in  the  award  made,  and  the 
owner  appealed  from  the  award,  but  afterwards  accepted  from  the  company 
the  amount  of  the  award,  and  dismissed  his  appeal,  ndd,  that  the  buildings 
passed  with  the  land,  and  that  the  action  of  the  owner  in  dismissing  the 
appeal,  and  accepting  the  amount  of  the  award,  which  upon  its  face  included 
the  value  of  the  buildings,  estops  him  from  claiming  the  possession  of  the 
buildings,  or  from  removing  them  from  the  land  appropriated. 

Error  from  Washington  connty. 

W.  W.  Chithricy  J.  W.  Deweese,  and  Lowe  dk  Sndth  for  pliain- 
tiflE  in  error. 
A.  S.  Wilson  and  J.  A.  Brougkten  for  defendant  in  error. 

Johnston,  J. — The  Chicago,  Iowa  &  Kansas  R.  Co.  institated 
proceedings  to  condemn  a  right  of  way  through  Washington 
•county,  upon  which  to  construct  and  operate  its  road.  The  com- 
missioners appointed  for  that  purpose  laid  out  a  right  facts. 
of  way  through  the  city  of  Hanover,  and  condemned  a  strip  of 
land  100  feet  wide  over  a  lot  situate  in  that  city  owned  by  John 
Knufike,  upon  which  certain  buildings  were  attached  and  stand- 
ing. In  the  report  filed  by  the  commissioners,  it  is  stated  that 
the  lot  was  taken  for  the  right  of  way  of  the  railroad,  and  they 
Add  :  ^'  And  we  do  appraise  tlie  value  of  said  lot  so  taken,  and  the 
buildings  and  appurtenances ,  thereto  belonging,  and  assess  the 
•damages  to  the  owner  thereof,  at  the  sum  of  $2100."  The  de- 
fendant, Knuffke,  appealed  from  the  award  of  the  commissioners, 
but  afterwards  he  accepted  the  amount  awarded,  which  had  been 
placed  on  deposit  with  the  county  treasurer,  and  at  a  later  time  he 
dismissed  his  appeal.  After  the  defendant  had  accepted  the  con- 
demnation money,  and  had  given  a  receipt  to  the  county  treasurer 
therefor,  he  tore  down  ana  removed  the  buildings  which  were 
upon  the  lot  appropriated  by  the  railroad  company,  claiming  that 
they  were  not  included  with  the  land  condemned,  and  the  present 
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action  was  brought  to  recover  the  possession  of  the  buildings  and 
material.  In  addition  to  the  facts  stated,  it  was  shown  at  the  trial 
tliat  the-  commissioners,  in  making  their  award,  considered  the 
whole  lot  together,  with  the  buildings  and  improvements  thereon. 
They  valued  the  ground  at  $1400,  and  the  buildings  and  improve- 
ments at  $700,  and  these  two  items  together  constituted  the  award 
of  $2100,  which  was  made  and  accepted.  There  was  testimony  in 
resrard  to  the  permanent  character  of  the  buildinffs,  and  their 
value,  and  also  of  the  demand  made  by  tlie  plaintiffs  for  the  return 
of  the  property.  A  demurrer  to  the  plaintiff's  evidence  was  sus- 
tained, which  was  followed  by  a  judgment  for  the  defendant,  and 
the  plaintiff  has  brought  the  case  here  for  review. 

Tlie  question  presented  for  decision  is  whether  the  buildings 
which  were  situate  on  the  lot  passed  from  the  defendant  to  the 
plaintiff  by  the  condemnation  award,  and  its  acceptance  by  the 
defendant  while  the  buildings  were  standing  thereon.  The  stat- 
_  ute   under  which  the   commissioners  were  appointed 

WHBTHBR  build-     11,  ,1  1  /t»»i^<» 

W08PAS8EDW1TH  dclegates  to  them  power  to  lay  off  a  nght  of  way  for  a 
proposed  railroad,  and  to  condemn  so  much  land  as  may 
be  deemed  necessary  for  the  purposes  of  the  road.  The  condem- 
nation proceedings  give  the  railroad  company  a  right  to  occupy 
the  land  condemned  for  the  purposes  necessary  to  its  construction 
and  use,  and  when  the  road  is  constructed,  the  perpetual  use  of 
the  land  is  vested  in  the  company.  Authority  is  given  to  appro-- 
priate  land,  send  that  term  is  sufficiently  broad  to  include  buildings 
of  a  permanent  and  fixed  character,  such  as  those  in  question  here. 
Mills  Em.  Dom.  §§  49,  223.  We  have  no  statute,  as  they  have  in 
some  of  the  States,  exempting  houses  and  other  structures  from 
being  appropriated  for  public  use,  or  permitting  the  owner  to  re- 
move tnem  from  land  that  has  been  condemned.  On  the  other 
hand,  our  statute  proceeds  upon  the  theory  that  the  railroad  com- 
pany appropriating  the  land  acquires  a  right  to  the  buildings 
thereon,  ana  becomes  liable  to  the  owner  for  the  value  of  the 
same.  In  the  statute  relating  to  corporations,  it  is  provided  that 
an  appeal  shall  be  had  from  the  determination  of  the  commission- 
el's,  not  only  as  to  the  value  of  the  land,  but  also  as  to  the  value  of 
the  buildings  and  improvements  on  the  land.  Gen.  St.  c.  23,  §  86. 
This  provision  presupposes  that  the  buildings  are  to  be  appraised 
by  the  commissioners.  They  are  to  award  the  owner  not  the  dam- 
age done  to  the  buildings  by  their  removal,  but  are  to  allow  him  the 
full  value  of  such  buildings.  The  determination  of  the  commis- 
sioners includes  the  value  of  the  buildings,  as  well  as  of  the  ground 
upon  which  they  stand,  and,  until  compensation  for  both  is  made 
or  secured  by  a  deposit  of  money,  the  company  cannot  take  pos- 
session of  the  land,  or  acquire  any  ri^ht  therein,  without  the  con- 
sent of  the  owner.    While  the  buildmgs  and  material  in  questioni 
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nre  not  an  absolute  necessity  in  the  constrnctioii  and  nse  of  the 
road,  tliey  are  of  such  a  character  that  they  may  and  c;in  well  be 
used  by  the  cpmpany  in  building  and  operating  its  road.  By 
agreement  of  the  parties,  the  buildings  and  other  improvements 
on  the  land  taken  might  have  been  excepted  from  the  award,  and 
retained  by  the  land-owner.  Instead  of  making  such  an  excep- 
tion, the  conduct  of  tlie  defendant  was  such  as  to  conchide  him 
from  asserting  any  claim  to  the  possession  of  the  buildings.  They 
were  specifically  mentioned  in  the  report  of  the  commissioners ; 
and,  by  the  terras  of  the  report,  the  value  of  the  buildings  was 
included  in  the  amount  awarded  to. the  defendant.  In  taking  an 
appeal  from  the  award,  he  waived  any  question  as  to  the  regular- 
ity of  the  proceedings;  and  by  accepting  the  award,  which  upon 
its  face  included  the  value  of  the  buildings,  he  is  u6w  estopped 
from  setting  up  any  claim  or  right  of  possession  to  them.  Chal- 
lis  V,  Kailroad  Co..  16  Kan.  117;  Atchison,  T.  &  S.  F.  E.  Co.  -y. 
Patch,  28  Kan.  470 ;  Dodge  v.  Burns,  6  Wis.  514 ;  Mills  Em. 
Dom.  §  329.  He  is  entitled  to  just  compensation  for  what  is 
taken,  but  he  cannot  take  the  full  value  of  the  buildings,  and 
retain  them  too.  The  railroad  company  was  entitled  to  the  prop- 
erty  appropriated,  and  for  which  it  had  paid.  The  buildings  were 
subject  to  condemnation,  were  condemned,  and,  since  the  defend- 
ant has  accepted  full  and  just  compensation  for  the  buildings,  he 
cannot  now  be  permitted  to  claim  or  remove  them. 

It  follows  that  the  court  erred  in  sustaining  the  demurrer  to 
the  evidence,  and  the  judgment  will  therefore  be  reversed,  and 
the  cause  remanded  for  another  trial. 

All  the  justices  concurring. 

Receipt  of  Damagee  by  Land-owner  Waives  Irregularities  in  Condemna- 
tion Proceed ingSt — After  the  land-owner  has  accepted  the  damages  awarded 
for  the  taking  of  his  land,  he  is  estopped  from  contesting  the  validity  of 
the  proceedings.  Earber  «.  Nellis,  22  Wis.  215;  Felch  «>.  Oilman,  22  Vt. 
S8;  Hawley  «.  Harrall,  19  Conn.  142;  Town  «.  Town  of  Blackberry,  19  HI. 
137;  Rees  «.  Chicago,  38  III.  322;  Kile  «.  Town  of  YeHowhead,  80  III.  208. 

The  land-owner's  receipt  of  the  damages  is  evidence  of  his  assent  to  the 
proceedings.     Embury  tj.  Conner,  8  N.  i.  511. 

In  Dodge  d.  Burns,  6  Wis.  514,  the  land-owner  obtained  judgment  for  the 
value  of  the  lands  taken  by  the  railroad  company,  and  received  from  the 
company  the  amount  of  such  judgment.  He  afterwards  brought  an  action  of 
trespass  against  the  company  for  illegally  entering  upon  his  land.  Eeid^ 
that  he  was  estopped  from  setting  up  any  claim  to  the  possession  of  the 
lands  so  long  as  they  were  used  by  the  company  for  the  purposes  mentioned 
in  its  charter. 

In  Hitchcock  «.  Danbiury  &  Norwalk  R.  Co.,  25  Conn.  516,  the  plaintiff, 
whose  land  had  been  taken  by  the  railroad  company,  received  the  damages 
therefor,  and  for  two  years  thereafter  allowed  the  company,  without  objec- 
tion, to  occupy  the  land  for  their  road  and  expend  money  in  improvements 
upon  it.  At  the  end  of  that  time  he  brought  an  action  of  trespass  against 
the  company,  claiming  that  their  proceedings  were  irregular  and  conferred 
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no  right  to  make,  the  entry.  Held^  that  by  receiving  the  money  plaintiff  had 
waived  all  right  to  object  to  the  irregularity  of  such  proceediDgs.  So  in  Whit- 
tlesey V.  Hartford,  etc.,  R  Co.,  23  Conn.  421,  the  assessed  damages  had  beea 
taken  and  kept,  and  the  company  had  had  possession  of  the  road  for  a  con- 
siderable time.  Held^  that  plaintiff  was  estopped  from  objecting  to  the 
informality  of  the  proceedings. 

Receipt  of  Damages  Waives  Right  to  Appeal. — By  accepting  from  the 
railroad  company  the  amount  of  the  damages  awarded  to  him,  the  land-* 
owner  waives  his  right  to  appeal.  The  Mississippi  &  Missouri  R.  Co.  «•  By- 
ington,  14  Iowa,  572. 

Buildings  on  Land  Condemned. — ^Taking  for  a  way  land  already  used  for 
that  purpose,  takes  all  things  existing  upon  it  and  adapted  to  its  use  as  a. 
way,  such  as  flagstones,  gravel,  bridges,  culverts,  etc.,  so  that  the  appraisal, 
in  such  case,  should  be  of  the  land  with  all  these  incidents  of  its  condition. 
Ford  V.  County  Commissioners,  64  Me.  408 ;  Central  Bridge  Corporation  «. 
Lowell,  15  Gray  (Mass.),  110. 

Damages  for  the  soil  and  a  structure  thereon,  taken  for  a  highway,  should 
not  be  separately  estimated.     Ford  v.  County  Commissioners,  64  Me.  408. 

Buildings  of  a  permanent  character  are  part  and  parcel  of  the  freehold^ 
and  pass  from  the  owner  to  anotlier  or  to  the  public,  in  all  ordinary  transfers, 
either  voluntary  or  coercive,  as  the  land  itself  passes,  and  as  a  part  thereof. 
Bennett  v,  Boyle,  40  Barb.  (N.  Y.)  551. 

In  Hollingsworth  v.  Des  Moines  &  St.  Louis  R.  Co.,  63  Iowa,  443;  s.  c, 
17  Am.  &  £ng.  R.  R.  Cas.  113,  between  the  time  the  land  was  appropriated 
and  the  case  was  tried,  the  railroad  company  sold  the  buildings  on  the  land 
to  third  parties  who  removed  theni.  Held,  that  the  company  could  not  after- 
wards be  permitted  to  say  that  the  buildings  remained  the  property  of  plain- 
tiffs, in  order  to  have  their  value  deducted  from  the  market  value  of  the 
property  in  assessing  the  damages.  The  court,  however,  in  this  case  say: 
^'  It  may  be  true,  as  defendant  claims,  that  a  building  standing  on  land  con- 
demned under  the  statute  for  right  of  way,  or  the  material  in  it,  except  such 
as  may  be  required  in  the  construction  or  repair  of  the  railway,  remains  the 
property  of  the  land-owner.  But  we  think  we  are  not  required  to  determine 
that  question  in  this  case."  But  in  The  Lafayette,  etc.,  K.  Co.  v.  Winslow, 
66  III.  219,  the  appellants  contended  that  the  value  of  the  buildings  de- 
stroyed by  them  should  not  be  charged  against  them,  as  they  did  not  by  the 
condemnation  proceedings  become  the  owner  thereof.  Hdd^  that  they  were 
liable  for  the  value  of  the  buildings.  Breese,  J.,  said :  '*  If  a  building  stands 
in  the  way  of  the  road  which  it  is  necessary  to  destroy,  its  value  must  be 
paid  by  the  corporation,  and  the  jury,  in  estimating  its  value,  will  take  into 
consideration  not  the  value  of  the  materials  composing  the  building,  but 
the  value  of  the  building  as  such.  Should  any  of  the  d/bris  remaining  on 
its  removal  or  destruction  be  appropriated  by  the  owner  of  the  land,  to  the 
extent  of  its  value  will  the  claim  of  the  owner  be  lessened." 

In  the  Matter  of  Widening  Wall  St.,  17  Barb.  (N.  Y.)  617,  the  commission- 
ers made  a  report  allowing  to  the  Bank  of  the  Republic  the  value  of  the  land 
taken  from  it  for  widening  the  street,  but  allowed  nothing  for  damages  to 
the  hailding^  on  the  ground  that  it  had  been  erected  after  the  passage  of  the 
resolution  for  widening  the  street.  Hdd^  that  the  report  was  erroneous, 
and  that  the  bank  was  entitled  to  compensation  for  damages  to  the  building. 

After  the  land  is  condemned,  the  former  owner  has  no  right  to  remove 
any  of  the  property  thereon,  and  will  be  liable  to  an  action  of  trespass  for  so 
doing.     Mississippi  River  Bridge  Co.  v.  Ring,  58  Mo.  491. 

By  the  Revised  Statutes  of  Maine,  the  owners  of  lands  taken  are  allowed  one 
year  after  the  proceedings  are  finally  closed  to  take  off  timber,  wood,  or  any 
erection  thereon.    See  Ford  v.  County  Conmiissioners,  64  Me.  408. 
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Fttblikgton  and  Colorado  B.  Co. 

V. 
SCHWEIKABT. 

(AdfMnee  Gate,  Colorado.    June  15,  1887.) 

The  plaintiff  railroad  company  soueht  to  condemn  a  right  of  way  across  a 
narrow  strip  of  land  owned  and  used  bv  the  defendant  as  the  only  access  to 
his  premises.  For  the  purpose  of  providing  the  defendant  with  other  means 
of  access  the  company  obtained  a  grant  of  another  strip  of  land  leading  to 
the  premises,  and  offered  the  same  to  the  defendantaas  a  right  of  way.  After 
the  commissioners  had  assessed  the  defendant's  damages,  the  company 
alleged  that  the  agreemeot  granting  the  right  of  way  to  the  land-owner  had 
not  been  considered  by  the  commissioners  in  making  their  report.  The  agree- 
ment was  only  a  few  months  old,  had  not  been  recorded  nor  in  any  way 
brought  to  the  attention  of  the  public,  nor  had  there  been  any  use  of  the  way 
by  the  public.     Edd : 

1.  That  the  agreement  did  not  result  in  the  establishment  of  a  public  way 
such  as  could  benefit  the  owner. 

2.  That  the  i^reement  did  not  result  in  the  creation  of  an  easement  in 
favor  of  the  land  of  the  defendant. 

The  constitution  of  Colorado  (article  2,  §  15)  and  the  eminent  domain  act 
(Code  Civil  Proc.  74)  contemplate  a  compensation  in  money  to  one  whose 
lands  are  condemned  for  railroad  purposes,  and  therefore,  being  inadmissible 
to  reduce  his  compensation,  the  commissioners  had  no  power  to  consider  the 
agreement.  The  acceptance  of  such  privilege  cannot  be  compelled,  but 
depends  on  the  consent  of  the  parties. 

-  Appeal  from  district  court,  Arapahoe  county. 

This  is  an  appeal  from  a  decree  made  December  9,  1882,  by  the 
district  court  of  the  second  judicial  district  sitting  within  and  for 
the  county  of  Arapalioe,  in  a  proceeding  instituted  by  appellant  to 
condemn  the  lands  of  appellee  for  raih'oad  purposes.  The  appel- 
lant is  a  body  corporate  created  for  the  purpose  of  constructing 
and  operating  a  railroad  from  Denver  to  the  boundary  line  between 
the  States  of  Colorado  and  Nebraska.  The  appellee  is  the  owner 
of  a  tract  of  land  containing  about  13  acres  lying  northerly  of 
the  appellant's  main  line,  and  east  and  just  beyond  that  portion  of 
the  city  of  Denver  known  as  Elyria.  Upon  these  premises  appellee 
has  a  house  and  some  other  buildings.  jS^ear  and  in  the  vicinity  of 
the  house  there  is  a  small  park  and  two  natural  lakes,  and  it  is^ 
claimed  that  these  and  other  attractions  make  the  property  valuable 
as  a  place  of  public  resort.  Before  this  proceeding  was  begun 
there  was  no  access  to  this  tract  of  land  from  any  public  highway 
or  street.     The  adjoining  lands  were  either  a  part  of  the  public 
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domain,  or  the  fee  was  vested  in  individual  proprietors  subject  to 
no  way  or  easement  for  appellee's  benefit.  To  obviate  this  diffi- 
culty, appellee  had  purchased  a  strip  of  land  1300  feet  or  more  in 
length,  and  about  20  feet  in  width.  This  strip  of  land  ran  along 
or  near  the  southerly  line  of  the  S.  E.  J  of  section  14,  township  3 
S.,  of  range  68  W.  of  the  sixth  principal  meridian,  to  the  corner 
of  said  section  14 ;  and  thence  at  right  angles  along  the  westerly 
line  of  said  quarter-section  to  a  county  road.  By  means  of  this 
strip  appellee  had  access  from  his  premises  to  a  highway.  Appel- 
lant's main  line  crosses  this  strip  about  1000  feet  from  appellee's 
premises,  and  this  proceeding  was  instituted  to  condemn  the  small 
fraction  of  an  acre  (sixty-five  thousandths)  thus  taken.  At  the 
point  of  intersection  between  the  railroad  and  this  strip  of  land 
there  is  a  cut  about  12  feet  in  depth.  To  use  this  strip  as  a  way 
would  require  a  considerable  outlay,  as  it  would  be  necessair  either 
to  construct  a  bridge,  or,  by  excavating,  to  ci'oss  appellant  s  road- 
bed at  grade. 

It  was  claimed  that,  for  the  purpose  of  providing  appellee  a 
means  of  access  to  his  premises,  and  thereby  removing  any  incon- 
venience snflEered  by  him  by  crossing  his  intended  way,  appellant 
had  obtained  a  grant  of  a  strip  of  land  60  feet  in  width,  which  ran 
from  the  entrance  to  appellee's  premises,  in  a  straight  line,  to  a 
public  and  travelled  street  of  the  city  of  Denver,  and  that  the 
means  of  ingress  and  egress  thus  provided  to  appellee  was  preferable 
to  the  narrow  way  which  he  had  purchased,  lor  the  reasons  that  it 
was  30  feet  wider,  shorter  by  several  hundred  feet,  and  connected 
with  a  public  street  at  a  point  very  much  nearer  the  city. 

The  alleged  grant  is  as  follows : 

"  That  the  said  party  of  the  first  part,  for  and  in  consideration 
of  the  covenants  and  agreements  hereinafter  mentioned  to  be  done, 
kept  and  performed  by  the  said  party  of  the  second  part,  hereby 
grants,  with  said  party  of  the  second  part,  his  successors  and  assigns, 
a  right  of  way  for  the  use  of  the  party  of  the  first  part,  any  and  all 

f)erson8,  as  a  public  highway,"  the  following-descnbed  parcels  of 
and:  Beginning,  etc.,  (description  of  land) — to  have  and  to  hold 
the  same  for  the  uses  and  purposes  aforesaid.  "And  the  s<iid  the 
Burlington  &  Colorado  R.  Co.  hereby  agrees  to  and  with  said  first 
party  to  gi*ade  said  parcels  as  a  highway,  so  that  there  shall  be  a 

f gradual  slope  from  the  one  hundred  feet  strip  in  width  upon  the 
ine  of  the  Burlington  &  Colorado  R.,  either  way,  to  the  extremi* 
ties  of  the  parcels  aforesaid,  and  to  make  a  good  and  sufficient  road- 
way across  said  one  hundred  feet  strip. 

"  In  witness  whereof,"  etc.  John  A.  Clough.     [Seal.] 

"J.  B.Weston,  [Seal.] 

"  Special  Agent  of  the  Burlington  &  Colorado  R.  Co." 


EMINENT  DOMAIN — ^DEDICATION.  393 

•  This  instrument  was  introduced  by  appellant,  and  read  in  evi- 
<lence  before  the  commissioners,  to  be  by  them  considered  in 
<leterminiQg  the  question  whether  appellee's  premises  were  injured 
by  crossiDg  his  proposed  private  way. 

The  commissioners  reported  (1)  that  the  land  above  described  to 
be  taken  by  plaintiff  as  aforesaid,  and  which  was  owned  by  defend- 
ant, is  of  the  value  of  $31.50 ;  (2)  that  the  damage  which  results 
from  the  construction  of  said  road,  and  the  taking  of  said  parcel 
of  land  by  plaintiff  to  the  residue  of  the  land  of  the  defendant 
from  which  said  parcel  is  taken,  is  $919.50 ;  (8)  that  there  is  no 
benefit  to  the  defendant  in  the  premises,  and  we  therefore  report 
none. 

Upon  the  coming  in  of  this  report  a  motion  was  filed  in  behalf  of 
the  appellant  to  set  the  same  aside  for  the  following  among  other 
reasons ;  (1)  That  said  certificate  of  ascertainment  and  assessment  was 
made  by  the  commissioners  aforesaid  under  a  misapprehension  of  the 
law  and  the  facts,  in  this,  to  wit :  that  the  said  commission ei*8,  and 
each  of  them,  supposed,  at  the  time  when  they  were  deciding  on  the 
award  to  be  made  in  the  proceedings  herein,  that  the  roadway 
which  it  had  been  testified  the  petitioner  had  offered  to  defendant 
was  not  one  which  defendant  could  freely  use,  when  in  truth 
and  in  fact  said  roadway  had  been  deeded  by  one  John  A.  Clough 
to  petitioner  and  its  assigns  for  the  use  of  the  public  as  a  highway, 
and  the  fact  that  it  had  been  so  deeded  was  in  evidence  before  said 
commissioners,  and  when  it  was  further  in  evidence  that  defendant 
knew  of  such  conveyance  long  before  the  beginning  of  these  pro- 
ceedings. 

The  report  of  the  commissioners  was  accompanied  by  the  evi- 
dence taken  upon  the  hearing  before  them.  Upon  the  hearing  of 
the  motion  to  set  aside  the  report  the  evidence  in  the  cause  was 
presented  to  the  court,  and  petitioner,  by  its  counsel,  offered  the 
testimony  of  George  C.  Roberts  and  Gteorge  D.  Norton,  Jr.,  being 
two  of  tne  commissioners  who  made  the  same,  to  prove  that  the 
said  board  of  commissioners  had,  through  and  by  error  and  mistake, 
proceeded  upon  erroneous  and  illegal  principles  in  making  their 
said  report  and  the  award  therein  contained,  in  this,  to  wit :  that 
said  commissioners  did  not  consider,  in  making  their  said  award 
and  certificate,  the  agreement  to  convey  to  petitioner  a  strip  of  land 
to  be  taken,  which  said  agreement  was  entered  into  between  said 
petitioner  and  one  John  A.  Clough,  and  is  attached  to  the  testi- 
mony, as  hereinbefore  appeal's,  nor  the  offer  made  by  petitioners  to 
defendant  of  the  use  of  said  strip,  but  that  the  said  commissioners 
rejected  the  same,  and  did  not  consider  either  said  agreement  or 
said  offer  in  making  their  said  award  ;  and  that  said  commissioners 
did  not  consider,  in  determining  upon  the  amount  of  their  said 
award,  the  fact  that,  by  the  terms  of  the  agreement  aforesaid,  there 
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was  provided  for  defendant  a  road  which  would  render  nnnecessarj 
any  expenditure  by  defendant  in  making  any  excavations  as  set  oat 
in  the  evidence  oi  defendant  hereinbefore  fnlly  set  forth ;  and  to 
farther  prove,  by  the  testimony  of  said  Koberts  and  Norton,  that 
the  award  in  said  certificate  contained  was  for  an  amount  much 
lai'ger  than  the  said  commissioners  would  have  agreed  upon-  had 
they  proceeded  upon  correct  and  legal  principles  in  their  determina- 
tion of  the  matters  to  them  presented,  to  wit,  the  damages  to  be 
sustained  by  defendant  by  reason  of  the  taking  of  the  lands  in  the 
petition  herein  described.  Objection  was  interposed  to  the  intro- 
duction of  this  testimony  by  appellee's  counsel,  and  objection  was 
sustained,  and  evidence  excluded. 

Edward  O,  Woleott  for  appellant. 

J7!  £.  Luthe  for  appellees. 

Elbert,  J. — ^Whether  the  existence  of  a  public  highway,  afford- 
ing ingress  and  es:res8  to  and  from  the  premises  of  tue  defendant, 

would  have  been  a  fact  to  be  considered  by  the  com- 
vSi'mH^  missioners  in  estimating  the  defendant's  damages  re- 
gSimra.    ^^  suiting  from  the  destruction  of  his  private  way  oy  the 

appellant  company,  is  an  inquiry  we  need  not  enter 
upon.  We  ai^e  of  the  opinion  that  no  such  public  way  existed. 
It-  is  not  claimed  that  the  agreement  between  Clough  and  the 
appellant  company  resulted  in  the  establishment  of  a  public  way 
under  the  statute  concerning  highways  in  force  at  the  aate  of  the 
agreement.  Gen.  Laws,  §  2375.  This  statute  deals  only  with 
highways  established  in  accordance  with  law.  TSov  can  it  be  said 
that  the  agreement  in  question  resulted  in  the  establieliment  of 
a  public  way  by  dedication.  In  such  case,  acceptance  by  the  pub- 
lic is  as  essential  as  appropriation  by  the  owner  of  the  fee.  Ang. 
Highw.  §  157.  Tfxe  agreement  bears  date  January  20,  1882,  and 
was  offered  in  evidence  before  the  commissioners  June  29, 1882. 
It  does  not  appear  to  have  been  recorded,  or  in  any  other  way 
brought  to  the  attention  or  knowledge  of  the  public,  nor  had  there 
been  any  use  of  the  premises  as  a  way  by  the  public.  So  far  as 
the  public  at  large  was  concerned,  it  was  an  uuKuown  and  unac- 
cepted appropriation.  The  agreement  appears  to  have- remained 
in  the  possession  and  under  the  control  oi  the  appellant  company, 
and  was  subject  to  surrender  and  cancellation  by  the  parties 
thereto.  Washb.  Easem.  139,  and  cases  cited.  Nor  can  it  be  said 
that,  by  virtue  of  the  agreement,  an  easement  attached  as  appurte- 
nant to  the  estate  of  the  appellee.  Such  an  easement  lies  only  in 
grant,  or  by  implication  of  grant,  or  by  prescription  which  sup- 
poses a  grant  by  the  owner  of  a  servient  estate,  upon  which  the 
obligation  rests,  to  the  owner  of  a  dominant  estate,  to  which  tho 
right  belongs.    A  parol  license  is  insufficient.    Washb.  Easem.  pp. 
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3,  6, 18,  28.     The  offer  of  the  appellant  company,  through  ita 
agent  McCuIlough,  to  allow  the  defendant  a  right  of  way  over  the 

f>remi8e8  mentioned  in  the  Cloagh  agreement,  was  a  mere  verbal 
icense,  revocable  at  will.     Washb.  Easem.  6,  19. 

It  is  claimed,  however,  that  had  this  right  of  way  offered  to  the 
defendant  by  the  appellant  company  been  considered  by  the  com- 
missioned  in  estimating  and  determining  the  damages  to  which 
the  defendant  was  entitled,  that  defendant  would  thereby  liave- 
acquired  a  right  of  way  over  the  premises  mentioned  in  the 
agreement  by  estoppel.  It  is  unnecessary  to  go  into  the  ques- 
tion of  estoppel.  Upon  the  part  of  the  appellant  company  this 
was  substantially  a  proposition  to  compensate  the  de- 
fendant,  either  in  whole  or  in  part,  his  damages  for  the  ik^ITohby^nkj- 
destruction  of  his  private  way,  by  giving  him  another 
way  which  it  claimed  would  equally  serve  his  purpose.  It  is  suffi- 
cient answer  to  say  that  the  constitution  (section  15,  art.  2),  and 
the  eminent  domain  act  (Code  Civil  Proc.  74)  clearly  contemplate 
compensation  in  money.  It  follows  that  the  right  of  way  over 
other  premises  offered  by  the  appellant  company  was  not  an  ad- 
missible compensation,  either  in  whole  or  in  part,  under  the  con- 
stitution  or  tiie  statute.  In  the  absence  of  the  assent  of  the  par- 
ties, the  commissioners  had  no  power  to  consider  the  offer,  or  allow 
for  it  in  their  assessment  of  damages.  As  said  in  the  case  of  Hill 
V.  Mohawk  &  H.  E.  Co.,  7  N.  YT  157:  "Privileges  of  this  kiiid 
must  depend  upon  the  agreement  of  the  parties.  The  appraisers 
had  no  authorit}'  in  the  premises.  They  could  neither  compel  the 
corporation  t)  make  the  agreement,  nor  the  owner  to  accept  it." 
Chicaoro,  M.  &  St.  P.  R.  Co.  v.  Melville,  66  111.  329 ;  Chesapeake- 

6  O.  K.  Co.  V.  Patton,  6  W.  Va.  147 ;  Railroad  Co.  v.  Halstead, 

7  W.  Va.  301 ;  In  re  Morse,  18  Pick.  448  ;  Central  O.  R.  Co.  v. 
Holler,  7  Ohio  St.  222. 

The  court  did  not  err  in  refusing  to  set  aside  the  report  of  the 
commissioners  on  the  ground  assigned.  The  judgment  of  the 
court  below  is  affirmed. 

Obstruction  of  Access  to  Property. — See  Ford  «.  Metropolitan,  etc.,  R. 
Co.,  25  Am.  «&  Eag.  R.  R.  Cas.  182;  Union,  etc.,  R.  Co.  v.  Young,  5  lb. 
846,  and  note  to  14  Am.  &  Eng.  R.  R.  Cas.  146. 

Damage  from  the  Obstruction  of  a  Private  Way. — One  cannot  have  a  pri- 
vate right  of  way  across  his  own  land.  Presbrey  v.  Old  Colony  &  N.  R.  Co.> 
103  Mass.  1.  And  where  a  railroad  in  the  course  of  its  construction  was  cut 
through  an  indiyiduaPs  land,  dividing  a  road  which  he  had  made  on  bia 
own  land,  for  his  private  use,  to  pass  from  one  part  of  his  farm  to  another, 
and  also  dividing  his  pasture,  Jield,  that  these  were  matters  such  as  must  be 
understood  to  have  been  taken  into  consideration  by  the  commissioners  ia 
making  their  award.  Clark  v.  Boston,  Concord  &  M.  R.  Co.,  24  N.  H.  114. 
But  where  the  only  way  of  access  to  the  plaintiff's  land  was  across  a  tract 
called  *^the  Factory  Field,"  which  was  the  property  of  those  under  whom. 
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the  plaintiff  held  his  land,  and  which  was  owned  by  them  when  his  land  was 
conveyed  to  him,  or  over  the  land  of  strangers,  hddy  that  he  had  a  way  of 
necessity  over  the  Factory  Field,  that  his  right  thereto  was  independent  of 
the  land  taken,  and  that  he  was  entitled  to  maintain  an  action  for  its  ob- 
struction.   Kimball «.  Oocheco  H.  Co.,  27  N.  H  448. 

But  one  wlio  has  a  right  of  way  across  a  street,  not  a  public  way  by  grant 
from  the  owner  of  the  fee,  cannot  recover  damages  of  a  railroad  company 
duly  locating  their  road  over  and  alone  said  street,  and  ove**  said  right  of 
way.  Boston  &  W.  R.  Co.  «.  Old  Colony  R  Co.,  12  Cush.  (Mass.)  605. 
Shaw,  C.  J.,  said:  **  They  (the  petitioners)  had  a  right  of  using  it  (the  way) 
in  common  with  others.  Afterwards  the  owner  of  the  soil  granted  right  of 
way  to  the  respondents,  or,  what  is  equivalent,  such  a  right  of  using  it  was 
taken  by  law,  which  i%  in  the  nature  of  a  statute  purchase.  It  is  very  ques- 
tionable whether  the  use  of  one  who  has  a  common  right  can  be  the  ground 
of  claim  for  damage  from  another  who  has  only  a  common  right.  Each  is 
bound  to  use  his  common  right  as  far  as  practicable,  in  sucl^  manner  as  not 
unnecessarily  to  impede  the  like  use  by  another.  It  is  only  for  an  nbuse  of 
a  common  right  to  the  injury  of  another  that  any  legal  remedy  cxipt?,  and 
then  it  is  to  be  sought  by  an  action  on  the  case  for  disturbance.  The  pe- 
titioners were  not  the  owners  of  the  soil  over  which  Lehigh  street  was  laid; 
they  had  obtained  of  the  owners  certain  rights  of  way,  but  that  did  not  pre- 
clude others  from  acquiring  rights  of  way  under  the  same  soil.  The  incon- 
venience occasioned  by  others  thus  having  a  common  right  is  not  a  distinct 
cause  or  source  of  damage  to  the  petitioners,  and  is,  therefore,  distinguish- 
able from  the  case  of  Parker  «.  Boston  &  M.  R.  Co.,  8  Cush.  (Mass.)  118.'^ 
But  where  adjoining  proprietors  by  agreement  closed  a  dedicated  highway, 
and  in  place  of  it  opened  a  road  upon  another  site,  Juldy  that  whether  the 
road  so  opened  was  a  public  highway  or  a  private  right  of  way,  they  and 
those  claiming  under  them  had  such  an  interest  in  it  as  entitled  them  to 
recover  damages  from  a  railroad  company  crossing  it  in  such  a  manner  as  to 
obstruct  its  free  use.  Kansas  City,  etc.,  R.  Co.  «.  Farrell,  76  Mo.  188. 
Where  it  appeared  on  an  agreed  case  that  the  road  of'  the  defendant  was 
constructed  and  maintained  across  a  private  way  of  the  plaintiff  in  a  proper 
manner,  and  that  a  passage  was  provided  for  the  private  way  over  the  track 
of  the  railroad,  the  court  could  not  decide,  as  a  matter  of  law,  whether  the 
safe  and  convenient  use  of  the  private  way  was  obstructed ;  but  this  was  a 
question  of  fact  to  be  settled  by  the  jury.  Greenwood  v,  Wilton  R  Co.,  8 
Fost.  (N.  H.)  261. 


Slough  v.  Chicago  and  Northwestern  R.  Co. 

WooDwoETH  V.  Same. 

(Advance  Ocue,  Iowa.    June  10,  1887.) 


Iowa  Code,  forbids  the  laying  down  of  any  track  in  a  street  until 
mtters*  damages  have  been  ascertained  and  paid.     HMy  that  this 


Sec.  464, 
after  the  abutters* 

E revision  does  not  debafthe  owners  of  property  abutting  on  the  street  who 
ave  waited  until  after  the  railway  has  been  constructed,  from  claiming 
damages. 
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Under  section  1245,  Code  Iowa,  the  sheriff^s  jury  can  only  assess  damages 
for  land  taken  by  a  railroad,  and  not  damages  for  injury  to  property  abutting 
on  a  street  in  which  the  railroad  is  laid. 

Objections  to  the  jurisdiction  of  such  sherifi^s  jury  are  not  waived  by  an 
appeal  from  their  award  of  damages. 

The  circuit  court,  having  decided,  upon  appeal  from  such  sheriffs  jury, 
that  it  had  no  jurisdiction  of  the  subject-matter  of  the  proceedings,  properly 
refused  to  entertain  other  objections  raised,  and  to  determine  what  the  nghta 
of  the  parties  would  be  if  properly  presented  to  the  court  for  determination. 

Appeal  from  circuit  court,  Kossuth  county. 

These  causes  involve  the  same  questions,  and  are  submitted  upon 
the  same  abstract  and  argument.  They  are  special  proceedings 
by  which  the  plaintiffs  seek,  by  a  sheriflE's  jury,  to  condemn,  or 
rather  ascertain  the  damages  to  which  they  claim  they  are  entitled 
by  reason  of  the  consti-uction  of  a  railroad  upon  certain  streets  in 
the  city  of  Al^^ona,  upon  which  streets  the  plaintiffs  own  abutting 
real  estate.  Tlie  damages  were  assessed  by  the  sheriff's  jury,  and 
the  railroad  company  appealed  from  the  assessment  to  tlie  circuit 
court.  The  defendants  filed  a  motion  to  set  aside  and  cancel  the 
assessment  on  two  grounds,  as  follows:  "(1)  The  plaintiffs  are  not 
entitled  to  anv  damages,  because  defendant's  railway  merely  crosses 
said  streets ;  (2)  plaintiffs  had  no  right  to  cause  their  damages  to  be 
assessed  by  a  sheriff's  jury."  The  court  overruled  the  motion  on 
the  first  ground,  and  sustained  it  on  the  second  ground,  and  dis- 
missed the  proceedings  at  the  plaintiffs'  cost.     Plaintiffs  appeal. 

Oeo,  E,  Clarke  for  appellants. 

Hithhardy  Clark  <&  Dawley  for  appellees. 

RoTHEOOK,  J. — 1.  It  is  provided  by  section  464  of  the  Code  that 
cities  and  towns  shall  have  power  "  to  authorize  or  forbid  the  loca- 
tion and  laying  down  of  tracks  for  railways  and  street  railways  on 
all  streets,  alleys,  and  public  places,  but  no  railway  track  can  thus 
be  located  and  laid  down  until  after  the  injury  to  property  abutting 
on  the  street,  alley,  or  public  places  upon  which  such  railway  track 
is  proposed  to  be  located  and  laid  down  has  been  ascertained  and 
compensated  in  the  manner  provided  for  taking  private  property 
for  works  of  internal  improvement  in  chapter  4,  tit.  10,  Code 
1873." 

In  the  case  of  Mulholland  v,  Dea  Moines,  A.  &  W.  R.  Co.,  60 
Iowa,  740 ;  s.  c,  10  Am.  &  Eng.  K  R  Cas.  99,  it  was  expressly 
determined  that  the  manner  of  assessing  the  damages  provioed  for 
by  section  464  of  the  Code  referred  exclusively  to  the  company, 
and  not  to  the  abutting  owner.  That  case  was  followed  in  W  ilson 
V.  Des  Moines,  O.  &  S.  K.  Co.,  67  Iowa,  609.  We  cannot  regard 
this  as  an  open  question,  and  must  adhere  to  the  construction  of 
the  statute  already  adopted. 
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Bat  it  is  claimed  that  the  jury  selected  by  the  sheriff  was  the 
same  as  had  previously  been  selected  at  the  instance  of  the  railroad 
company,  and  that,  under  section  1245  of  the  Code,  they  were  the 
legally  constituted  tribunal  to  assess  all  damages  to  the  owners  of 
real  estate  in  the  county,  and  that  the  railroad  company,  or  any 
land-owner,  may  have  the  damages  assessed  by  the  jury  thus  se- 
lected, upon  proper  notice.  This  section  has  reference  to  land 
taken  and  appropriated  for  right  of  way.  Under  the  construction 
placed  upon  section  464  of  the  Code  by  the  cases  above  cited,  the 
owner  oi  pi'operty  abutting  on  a  street  has  no  right  to  pursue  this 
fliethod  of  maintaining  his  damages. 

It  is  further  claimed  that,  if  the  proceeding  was  irregular  and 
illegal  because  the  ownei*s  of  the  abutting  lots  had  no  power  to  in- 
stitute the  condemnation  proceedings,  advantage  could  not  be  taken 
thereof  by  an  appeal.  It  is  said  the  remedy,  if  any,  was  by  cei^ti- 
-orari.  It  is  a  general  rule  that  objections  to  the  jurisdiction  of 
the  court  over  the  subject-matter  of  the  action  are  never  waived. 
They  are  not  waived  by  an  appearance  of  the  defendant,  nor  by  an 
appeal  from  a  tribunal  having  no  jurisdiction  to  hear  and  deter- 
inine  the  question  presented.  The  sheriffs  jury  in  this  case  had 
no  power  to  act;  it  was  without  jurisdiction;  and  this  question, 
ive  think,  could  properly  be  raised  and  determined  upon  an  appeal. 
•See  Spray  v.  Thompson,  9  Iowa,  40. 

2.  The  defendant  appealed  because  the  court  did  not  sustain  the 
motion  to  dismiss,  upon  the  ground  that  the  railroad  merely  crossed 
the  streets,  and  that  plaintiffs  were  therefore  not  entitled  to  dam- 
ages. It  is  manifest  that  the  court  was  correct  in  refusing  to  en- 
tertain this  ground  of  the  motion.  Having  ascertained  and  deter- 
mined that  it  had  no  jurisdiction  of  the  subject-matter  of  the 
proceedings,  it  would  have  been  improper  to  have  undertaken  to 
oetermine  what  the  right  of  the  parties  would  be  if  properly  pre- 
sented to  the  court  for  its  determination.    AfSrmed. 

See  Mulhollftiid  v,  D.,  M.  A.  <&  W.  B.  Co.,  10  Am.  &  Eng.  B.  R.  Gas.  90, 
and  note  to  7  Am.  &  Eng.  R.  R.  Gas.  628. 
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Pennsylvania  R.  Co.  v.  Lippmcorr  et  ttx. 
Same  v.  Chtjroh  of  the  Covenant  of  the  Crrr  of  Philadelphia. 

Same  v,  Stebneb,  Admrx. 

<  {Advance  Case,  PervMyhania.    June  1,  1887.) 

The  operation  of  a  railroad  on  land  taken  by  eminent  domain  by  the  rail- 
road ana  abutting  on  a  public  city  street,  although  by  reason  of  smoke  and 
noise  an  annoyance  which  diminishes  the  value  of  houses  on  the  other  side 
of  the  street,  is  nevertheless  damnum  absque  injuria^  for  which  the  owners  of 
such  houses  are  not  entitled  to  compensation  under  section  8,  art.  16,  of  the 
Pennsylvania  Constitution. 

Error  to  Common  Pleas  No.  4  of  Philadelphia  county,  to  re- 
view judgments  on  verdicts  for  the  plaintiffs  in  actions  of  trespass 
on  the  case.     Reversed. 

The  facts  are  stated  in  the  opinion. 

The  defendant  below  submitted  in  each  of  the  three  cases  the 
following  points : 

1.  "  Tlie  defendant,  under  its  charter  and  supplements  in  evi- 
dence, had  full  lawful  authority  to  erect  and  operate  the  Filbert 
street  extension  or  branch  described  in  the  declaration,  without 
incurring  any  liability  by  reason  thereof  for  consequential  damages 
to  the  property  of  the  plaintiff — the  uncontradicted  evidence  being 
that  none  of  the  said  property  was  taken  by  the  defendant,  but 
that  the  entire  width  of  Filbert  street  intervenes  between  the  rail- 
road of  the  defendant  and  the  nearest  point  thereto  of  the  prop- 
erty of  the  plaintiflE." 

Ans»  "  Refused."     First  assignment  of  error. 

2.  '^  The  defendant,  as  purchaser  of  the  main  line  of  the  public 
works  of  this  State  under  the  act  of  assembly  and  deed  in  evi- 
dence, had  full  lawful  authority  to  erect  and  operate  the  said  Fil- 
bert street  extension  or  branch,  without  incurring  any  liability  to 
the  plaintiff  for  alleged  consequential  damages  to  his  property — 
the  uncontradicted  evidence  being  that  none  of  the  said  property 
was  taken  by  the  defendant,  but  that  the  entire  width  oi  Filbert 
Street  intervenes  between  the  railroad  of  the  defendant  and  the 
nearest  point  thereto  of  the  property  of  the  plaintiff." 

Ans.  "  Refused."     Second  assignment  of  error. 

3.  '^  The  contracts  contained  in  the  charter  of  the  defendant  and 
the  supplements  thereto  in  evidence,  as  well  as  the  contract  con- 
tained in  the  acts  of  assembly  and  deed  for  the  main  line,  already 
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mentioned,  anthorized  the  defendant  to  constmct  said  extension- 
or  branch  with  liability  for  property  taken  only ;  and  no  subse- 
quent legislation  by  this  State  can  impair  the  obligation  of  those 
contracts  or  either  of  them  by  increasing  the  price  of  the  exercise 
of  the  franchises  granted  by  iraposinfij  an  obligation  to  pay  for 
property  alleged  to  be  injured  but  not  alleged  to  have  been  taken." 
Ans*  "  Refused."    Third  assignment  oi  error. 

4.  "  The  property  of  the  plaintiff  being  separated  from  the  rail- 
road of  the  defendant  by  the  entire  width  of  Filbert  street,  a  pub- 
lic highway  of  the  city  of  Philadelphia  of  the  width  of  fifty-one 
feet,  there  is  no  liability  on  the  part  of  the  defendant  for  alleged 
consequential  damages  to  the  said  property." 

An8,  *'  Refused.       Fourth  assignment  of  error. 

5.  "  The  uncontradicted  evidence  being  that  the  property  of  the 

Elaintiff  is  situated  on  the  north  side  of  Filbert  street,  a  public 
ighwav  of  the  city  of  Philadelphia,  on  the  opposite  side  from  the 
railroad  of  the  defendant,  which  does  not  occupy  any  part  of  said 
street  opposite  the  property  of  the  plaintiff  and  is  erected  wholly 
on  its  own  property,  being  a  distance  of  fifty-one  feet  therefrom,, 
and  there  being  no  evidence  that  any  of  the  property  of  the  plain- 
tiff was  taken,  injured  or  destroyed  by  the  construction  of  the 
said  Filbert  street  extension  or  branch,  the  verdict  must  be  for 
the  defendant." 

Ans.  "  Refused."     Fifth  assignment  of  error. 

6.  "The  plaintiff's  property  being  situated  in  a  thickly-built 
portion  of  the  city  of  Philadelphia  and  upon  the  opposite  side  of 
a  frequented  public  highway,  the  defendant  is  not  responsible  for 
the  consequences  to  the  plaintiff's  property  of  the  proper  and  care- 
ful operation  of  its  road." 

Arts.  "  The  sixth  point  I  affirm,  with  the  qualification  attached 
to  my  answer  to  the  defendant's  tenth  point.^'  Sixth  assignment 
of  error. 

7.  "Under  all  the  evidence,  the  verdict  should  be  for  the 
defendant." 

Ans,  "  Refused."    Seventh  assignment  of  error. 

In  the  actions  by  the  Church  of  the  Covenant  and  by  Ellen  Y. 
Sterner,  Admrx.,  the  defendant  submitted  also  the  following 
points : 

8.  "  The  defendant,  under  the  constitution  of  1874,  is  not  liable 
to  the  plaintiff  in  damages  for  injury  to  his  property  occasioned 
by  the  lawful  and  careful  operation  of  its  railroad.  The  liability 
of  a  corporation  for  injury  to  property  not  actually  taken  or  de- 
stroyed by  the  corporation  extends  only  to  flie  damage  directly 
occasioned  by  the  construction  or  enlargement  of  its  works,  and 
does  not  include  a  liability  for  the  subsequent  operation  of  tiie 
road  in  a  careful  mannjcr.     The  jury  will  therefore  not  consider 
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"io  Mtknatkig  tlie  damages,  if  any,  acy  jneonyenieooe  to  tim  plain- 
tiff or  loss  suffered  by  him  in  tlie  lower  Talae  of  his  property,  in 
^onseqnenoe  of  tke  dnat,  smoke,  cioders,  sparks,  noise  ar  otlier 
things  arising  or  being  caused  by  the  ordinaiy  «9JPefJil  operaXiw  ^f 
the  defendant's  railrou.^' 

Ans.  *'^  I  affirm  tlie  eighth  point,  in  so  far  as  it  relates  to  any 
damage,  inconv^enienoe,  or  loss,  if  any,  which  has  been  caused  to 
tlie  plaintiff  by  the  operation  of  this  railroad  after  the  said  road 
was  fully  completed.  The  amount  of  damages  which  the  plaintiff 
is  entitled  to  recover,  if  any,  is  only  the  amount  of  the  deprecia- 
tion in  the  maricet  value  of  the  propei*ty  in  question  by  reason  of 
the  construction  of  the  defendants  railroad,  as  such,  in  view  of  its 
future  use  as  a  railroad ;  the  amount  of  such  depreciation  is  to  be 
determined  as  of  the  time  when  the  road  was  completed."  Eighth 
/assignment  of  error. 

9.  "  Tlie  defendant,  being  authorized  by  law  to  construct  and 
operate  its  railroad  opposite  the  property  of  the  plaintiff,  is  not 
iiable  to  the  plaintiff  for  damages  to  his  property  occasioned  by 
such  construction  and  operation,  unless  the  road  was  constructed 
•and  has  been  operated  in  such  a  negligent  way  as  to  be  a  nuisance. 
There  being  no  evidence  that  the  road  was  constructed  and  is  op- 
erated in  such  a  manner,  there  is  no  liability  in  damages  in  the 
present  case,  and  the  verdict  must  be  for  the  defendant." 

Ans.  "Refused."    Ninth  assignment  of  error. 

10.  The  injury,  if  any,  for  which  the  plaintiff  must  be  compen- 
sated must  be  one  which  arises  from  the  construction  of  the  defend- 
ant's road,  as  distinguished  from  its  subsequent  use  or  operation." 

Ans.  "  The  tenth  point  I  affirm,  with  tlie  qualification  or  ex- 
planation that  the  jury  is  entitled,  in  any  damages  they  may  find 
from  the  evidence  to  have  been  caused  by  the  construction  of  the 
road,  to  include  all  such  damages  as  resulted  from  the  construction 
of  the  railroad  with  reference  to  the  uses,  concomitants,  or  inci- 
dents of  such  a  railroad  in  operation.  Such  damages,  however, 
must  be  fixed  as  of  the  time  when  the  railroad  was  finished,  and 
must  not  include  as  an  independent  subject  of  compensation  the 
inconvenience  or  injury,  if  any,  which  has  subsequently  occurred 
from  the  running  of  the  trains  and  the  like  operation  of  the  road." 
Tenth  assignment  of  error. 

11.  "  The  proper  and  reasonable  operation  of  the  defendant's 
road  by  virtue  of  its  franchise,  although  it  may  have  occasioned  a 
depreciation  in  the  value  of  the  plaintiff's  property,  is  not  an  injury 
for  which  any  damages  can  be  recovered  within  the  meaning  of 
the  eighth  section  of  tlie  sixteenth  article  of  the  constitution  of 
,*he  Stoke." 

An^e.  ^  The  eleventh  point  is  aflSrmed,  except  in  so  far  as  such 
^§mA>n  0i  tbe  railroad  would,  by  way  of  aaticipation,  have  affect^ 
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the  market  valne  of  the  property  at  the  time  the  railroad  was  com- 
pleted."    Eleventh  assiguinent  of  error. 

^^  There  is  no  evidence  that  the  property  of  the  plaintiff  was 
injured  by  the  conetruction  of  the  deiendant  b  railway  within  the 
meaning  of  the  eighth  section,  article  16,  of  the  constitntion  of 
the  State,  and  hence  the  verdict  must  be  for  the  defendant." 

Ans.  "Refused."     Twelfth  assignment  of  error. 

A.  H,  Wintersteeiiy  George  Tticker  Bispham^  James  A.  Logan 
and  Wayne  Mao  Veagh  for  plaintiff  in  error. 

O.  Iieide  Norris^  Leoni  Mdick^  Warren,  G.  Griffith^  M. 
Hampton  Todd  and  K  Greenough  Piatt  for  defendants  in  error. 

GoBDON,  J. — The  above-named  three  several  cases  involving,  as 
they  do,  similar  facts  and  principles  of  law,  and  having  been  argued 
FACTS.  together,  we  dispose  of  in  one  opinion.     The  actions 

are  case,  and  tlie  plaintiffs,  who  own  property  on  the  north  side  of 
Filbert  street  in  the  city  of  Philadelphia,  severally  complain  that 
the  Pennsylvania  K.  Co.  being  a  corporation  duly  chartered 
under  the  laws  of  this  State,  and  invested  with  the  privilege 
of  taking  private  property  for  its  corporate  use,  did  on  the 
firat  day  of  May,  1881,  construct,  as  an  extension  of  its  system  of 
tracks  and  roadbed,  a  viaduct  or  elevated  roadway,  and  railroad 
thereon,  along  the  south  side  of  Filbert  street,  opposite  to  their 
several  lots  of  ground ;  that  since  December  1, 1881,  the  said  com- 
pany defendant  has  used  and  operated  the  said  viaduct  in  connect- 
ion with  its  other  tracks,  as  a  continuous  line  of  railroad  for  the 
transportation  of  passengei-s  and  freight  to  and  from  its  terminal 
passenger  and  freight  station,  and  as  a  yard  for  shifting  and  making 
up  trains;  that,  in  consequence  of  the  noise,  disturbance,  smoke, 
sparks,  and  noisome  and  unhealthy  vapors  occasioned  and  emitted 
by  the  defendant's  cars  and  locomotives,  great  injury  has  been  done 
to  the  plaintiffs'  property. 

It  is  not  alleged  that  any  injury  has  resulted  from  the  erection 
of  this  elevated  roadway ;  nor  indeed  could  it  truthfully  be  so  al- 
leged, for  the  erection  is  on  the  defendant's  own  ground,  on  the 
south  side  of  the  said  street,  which  street  is  some  fifty-ohe  feet 
wide,  so  that  no  part  of  the  plaintiffs'  property  or  any  right  of  way, 
or  other  appurtenance  thereunto  belonging,  has  been  taken  or  used 
in  the  erection  or  consUniction  of  said  viaduct.  The  damage  com- 
plained of  results  wholly  from  the  manner  in  which  the  roadway  is 
used ;  results  from  the  noise,  smoke,  and  dust  arising  from  the  use 
of  the  engines  and  cars — the  necessary  consequence  of  the  use  of 
the  property  as  a  steam  railway.  As  the  allegations  thus  made 
were  in  whole  or  in  part  supported  by  evidence,  the  learned  judge 
instructed  the  jury  that  the  measure  of  damage  would  be  the  dif- 
ference between  the  market  value  of  the  several  pro})erties  before 
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the  building  of  the  viadnct,  and  the  same  value  after  the  structure 
was  completed ;  in  other  words,  the  same  rule  was  applied  to  the 
cases  in  Iiand,  as  that  which  applies  in  the  case  of  an  appropriation, 
or  taking  under  the  right  of  eminent  domain,  excepting,  oi  course, 
that  as  no  property  of  any  kind  was  taken,  that  element  of  damage 
was  not  consiaered.  This  instruction,  together  with  the  negative 
answer  of  the  court  to  the  defendant's  first  point,  raises  all  the 
questions  that  require  consideration  in  this  case.  That  there  was 
error  in  the  instruction  above  stated  is,  to  us,  very  clear. 

This  structure  having  been  erected  on  the  defendant's  own  land, 
and  no  property  or  right  of  the  plaintifiPs  Laving  been  the 
seized,  appropriated,  or  interfered  with,  we  cannot  un- 
derstand how  a  rule  which  applies  only  to  a  taking  and  never  did 
apply  to  anything  else,  can  be  adapted  to  a  case  where  thete  has 
been  no  such  takmg.  It  is  not  pretended  that  the  erection  itself 
did  the  plaintiffs  any  harm,  but  its  use  only,  that  is,  the  running  of 
locomotives  on  it. 

We  agree,  indeed,  that  if  the  ordinaryand  proper  use  of  the  rail- 
way  is  to  be  regarded  as  an  element  of  damage,  as  to  a  certain  ex- 
tent it  is  in  the  case  of  a  condemnation,  the  rule  stated  is  the  cor- 
rect one;  but  as  this  rule  is  not  one  of  common  but  of  statute  law, 
it  cannot  apply  to  the  case  now  being  considered.  Bailroad  Co.  v. 
Yeiser,  8  Pa.  366.  ^  . 

Unless,  therefore,  the  case  can  be  brought  within  some  statute, 
the  rule  by  which  damages  are  measured  by  advantages  and  dis- 
advantages ought  not  to  nave  been  adopted,  for,  as  was  said  in  the 
case  cited,  per  Mr.  Justice  Bogers:  ^^It  is  a  principle  well  settled 
by  many  adjudicated  cases  that  an  action  does  not  lie  for  a  reason- 
able use  of  one's  right,  though  it  be  to  the  injury  of  another.  For 
the  lawful  use  of  his  own  property  a  party  is  not  answerable  in 
damages,  unless  on  proof  of  negligence." 

How  then,  we  ask,  can  a  lawful  erection  by  the  Pennsylvania 
B.  Co.  on  its  own  ground,  be  the  subject  of  damage  to  the 
adjoining  landowners?  And  why  may  it  not,  as  put  by  the 
defendant's  ^rst  point,  operate  ,and  use  in  a  lawful  manner  its  Fil- 
bert street  branch  without  subjecting  itself  to  an  action  for  dam- 
age? It  seems  to  be  very  clear  that  a  private  person  could  do  with 
impunity  on  his  own  property  just  what  the  railroad  company  has 
done.  He  might  build  a  house  and  thus  shut  out  his  neighbor's 
view,  light  and  air,  he  might  build  an  embankment  or  run  a  road 
on  or  along  his  own  line,  and  be  liable  for  nothing  as  long  as  he 
used  his  house,  embankment  or  road  in  a  lawful  manner,  although 
in  either  case  an  injury  may  have  been  done  to  the  adjacent 
property. 

W  ho  does  not  know  that  even  in  the  country  no  householder 
escapes  injury  and  annoyance  from  clouds  of  dust  raised  in  dry 


>ir6iA}ier  b^  the  passage  Off  teams  orec  the  eommon  roadst  And 
in  the  cities  this  erievanee  is  further  aggravated  by  the  intolerable 
neise  occasioned  bj  the  use  of  stone  pavements.  If  erertheless,  we 
have  yet  to  hear  of  a  case  where  one  lawfully  using  secb  road  or 
street  was  held  liable  for  the  injnr^  thus  occasioned. 

When  a  company  takes,  by  its  right  of  eminent  domain,  part  of 
a  tract  of  land,  and  the  damage  to  the  balance  is  to  be  measnred  by 
the  advantage  over  the  disadvantage  resulting  from  the  company's 
works,  in  such  case,  as  we  lield  in  Searle  v.  Lackawanna,  etc.,  K. 
Co.,  38  Pa.  57,  contingent  and  even  imaginary  damages  may  be 
considered  by  way  of  ofi-set  to  the  alleged  advantages.  But  while 
this  is  so,  such  damages  cannot  be  regarded  as  a  snbstantive  claim. 

And  we  liave  a  reiteration  of  the  same  doctrine  in  the  case  of 
the  'New  Castle  &  Franklin  R.  Co.  v.  McChesney,  86  Pa.  522, 
wherein  Mr.  Justice  Woodwatxl  remarks,  citing  the  case  above 
named :  ^'  It  is  well  settled,  even  under  more  comprehensive  legis- 
lation than  this,  that  contingent  damages  cannot  be  taken  into 
ftccouut  as  a  substantive  claim  for  damage." 

How  then  can  we  apply  to  the  case  in  hand  a  rule  of  damages 
that  never  was  applicable  except  under  special  circumstances  which 
do  not  l)ere  exist?  It  is  contended,  however,  that  this  case  is  gov- 
erned  by  the  constitution  of  1874,  which  provides  (art.  16,  §  8) : 
'^Municipal  and  other  corporations  and  inaividuals  invested  with 
the  privilege  of  taking  private  property  for  public  use  shall  make 
•just  compensation  for  property  taken,  injured  or  destroyed  in  the 
construction  or  enlargement  of  their  works,  highways  or  improve- 
ments ; "  and  the  cases  of  Pusey  v.  Allegheny,  98  Pa.  522 ;  Pitts- 
burgh Junction  R.  Co.  v.  McCutcheon,  18  W.  N.  C.  527;  Pa.  R. 
Co's.  App.,  18  W.  N.  C.  418,  and  Pa.  R.  Co.  v.  Duncan,  IH  Pa. 
St.  852,  are  cited  in  support  of  the  rule  contended  for  by  the 
plaintiffs. 

But  it  is  a  mistake  to  suppose  that  these  cases  are  in  point.  In 
the  first  there  was  not  onty  the  construction  of  a  road,  but  an 
actual  taking;  in  the  Junction  R.  and  Duncan  cases,  the  injury 
arose  directly  from  the  construction  of  the  works,  and  the  taking 
and  obstruction  of  the  plaintiffs'  rights  of  way ;  while  the  Penn- 
sylvania R.  Co's.  appeal  covei*s  a  case  where  without  warrant  of 
law  the  company  laia  its  tracks  on  a  public  sti^eet  of  the  borough  of 
Middletown. 

In  the  case  in  hand  the  plaintiffs  sustained  no  injury  from  the 
construction  of  the  viaduct;  none  of  their  property  was  taken, 
neither  were  any  of  their  rights  infringed ;  so  that  neither  by  the 
constitntion  nor  by  the  cases  quoted  is  there  a  warrant  for  the 
plaintiffs'  contention. 

We  agree  that  over  and  beyond  the  damages  which  arise  from  a 
taking  af  pioperly,  whether  in  the  shape  of  land  or  a  right,  the 
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conatitntion  does  impose  on  corporations  a  direet  respoiisibilitj  for 
every  injarv  for  wiiicii  a  natural  person  would  be  liable  at  common 
law;  so  we  have  held  in  the  case  of  Edmnndson  v.  Pittsburgh,  etc., 
B.  Go.,  Ill  Pa.  816 ;  s.  c,  23  Am.  &  Ene.  IL  E.  Cas.  423 ;  and 
to  this  doctrine  we  adhere,  for  such  we  think  is  the  spirit  of  that 
instrument,  but  beyond  this  we  cannot  go.  Nor  is  tliere  any 
reason  why  we  should  depart  from  a  rule  so  rcasonable  and  subject 
artificial  persons  to  a  burden  which  cannot  be  imposed  upon  natu- 
ral peraous. 

As  was  said  by  Mr.  Chief  Justice  Tilghman  in  the  case  of 
Shrunk  v.  Schuvlkill  Nav.  Co.,  14  Serg.  &  K.  71,  in  his  comments 
on  the  company's  charter,  which  provided  that  compensation  should 
be  made :  ^'  If  any  person  or  peraons  shall  be  injured  by  means  of 
any  dam  or  dams  being  erected  as  hereinafter  mentioned,  compen* 
sation  shall  be  made,"  says  the  learned  chief  justice,  ^^  for  all  dam- 
ages arising  from  immediate  injury  to  property,  but  not  for  any 
dama^  where  there  is  no  legal  injury,  which  is  called  damnum 
mie  %njuri(U  And  upon  reflection  we  will  find  that  this  was  a  wise 
restriction.  There  would  be  no  end  to  damages  for  injuries,  con* 
ffldered  in  the  most  extensive  sense  of  tl>e  4^ord,  for  not  only  may 
owners  of  land  contiguous  to  the  river  complain  of  injury  by  the 
obstruction  to  the  ascent  of  fish,  but  also  all  otlier  persons  living  in 
towns  or  on  lands  near  the  river.  .  .  .  There  are  other  kinds  of 
injuiy,  too,  sustained,  particularly  by  owners  of  lands  on  the  river,, 
between  the  Fairmount  dam  and  the  lower  falls.  All  these  per- 
sons have  lost  the  benefit  of  navigation  free  from  toll  in  batteaus, 
flats,  etc,  which  was  very  useful,  as  it  served  for  carrying  produce 
to  market  and  bringing  up  manure  for  their  lands;  yet  it  has  not 
been  contended  that  for  such  injuries  compensation  is  to  be  made. 
Suppose  the  health  of  the  country  to  be  injured  by  the  evapora- 
tion from  the  dams.  Is  compensation  to  be  made  for  this,  the 
greatest  of  all  injuries  ?  I  presume  not.  Where,  then,  are  we  to 
stop,  or  what  is  to  be  the  boundary,  if  we  go  beyond  the  line  whick 
I  have  mentioned  ?" 

This  is  the  language  of  a  very  leaimed  jurist,  and  the  case  is  all 
the  more  in  point  in  that  the  wording  of  the  charter  of  the  navi* 
gation  company  and  that  of  the  present  constitution  is  very  much 
alike.  !Nor  would  the  onerous  and  ruinous  conseqnences  be  less  to 
the  defendant  than  those  which  the  learned  ch'ief  justice  shows 
might  befall  the  canal  company  were  the  doctrine  contended  for 
adopted.  Every  person  who  has  property  in  the  city  or  country 
within  hearing  of  the  noise,  or  in  reach  of  the  dust  of  a  rail- 
road, or,  for  tnat  matter,  of  a  common  road,  might  in  the  case 
supposed  have  damages  to  be  estimated  as  in  the  taking  of  laud,  <^ 
as  from  a  permanent  injury  arising  from  the  construction  of  the 
railroad. 
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If  the  Pennsjlvania  Co.  has  been  guilty  of  a  nuisance ;  if  in 
the  use  of  its  road  it  makes  more  smoke  or  dust  than  is  lawfully 
allowable  in  the  working  of  its  machinery,  and  the  plaintifis  are 
thereby  injured,  they  have  their  remedy,  but  not  lor  anything 
short  of  this.  Any  other  rule  would  lead  to  this  remarkable  result : 
that  the  plaintiffs  would  be  entitled  to  damages  without  having 
suffered  any  injury  ;  that  is  for  anticipated  damages,  and  for  whicn 
a  natural  person  could  not  be  held  liable.  Moreover,  the  corpora- 
tion would  thus  be  made  responsible  for  the  maimer  in  which  it 
roposed  to  exercise  its  right,  although  such  manner  might  not  only 
e  lawful,  but  the  best  possible,  and  the  least  in jurious  to  the  prop- 
erty of  others. 

Tliat  the  defendant  might  have  hauled  its  freight  and  passen- 
gers by  ordinary  carriages  drawn  by  horses,  from  its  West  Phila- 
delphia depot,  through  Filbert  street  to  its  station  at  Broad  and 
Market,  without  the  risk  of  actionable  damage,  will,  I  suppose, 
not  be  doubted;  yet,  certainly,  the  resulting  noise,  dust  and 
annoyance  to  the  adjacent  property  holdere  would  in  such  case  be 
greater  than  under  the  present  arrangement.  Why,  then,  for  a 
better  method  of  transportation  shall  it  be  held  liable  %  To  this 
question  no  answer  has  been  given  but  the  dogmatic  one  already 
alluded  to:  "The  constitution  so  provides."  But  as  the  constitu- 
tion does  not  so  provide,  and  as  the  plaintiffs*  contention  has  no 
support,  either  in  statute  or  common  law,  we  must  refuse  to  enter- 
tain it. 

The  judgments  are  reversed,  and  a  venire  f  ados  de  novo  in  each 
case  is  awarded. 

Mr.  Justice  Tsunkey  and  Mr.  Justice  Stebbett  dissent. 

Smokoi  Noisoi  etc.f  at  an  Element  of  DamagOi — See  Cogswell  o.  New 
York,  N.  H.  &  H.  R.  Co.,  27  Am.  &  Eng.  R.  R.  Cas.  376;  note,  24  lb.  293; 
Republican  Valley  R.  Co.  «.  Linn  14  lb.  198;  Bo  wen  v,  Atlantic,  etc.,  R.  Co., 
14  lb.  382. 

Consequential  Damages  to  Land  Not  Actually  Taken  for  Public  Use^ — See 
Rochette  v,  Chicago,  etc.,  R.  Co.,  17  Am.  <&  Eng.  R.  R.  Cas.  192,  and  note. 

Definition, — By  the  term  consequential  damages  are  to  be  understood  those 
damages  which  arise,  not  from  the  immediate  act  of  the  party,  but  in  con- 
sequence of  such  act.  Bout.  Diet.  The  term  consequential  damage  means 
sometimes  damage  which  is  so  remote  as  not  to  be  actionable;  sometimes 
damage  which,  though  somewhat  remote,  is  actionable;  or  damage  which, 
though  actionable,  does  not  follow  immediately,  in  point  of  time,  upon  the 
doing  of  the  act  complained  of.    Eaton  e.  B.  C.  &  M.  R.  Co.,  51  N.  H.  504. 

The  Pennsylvania  Doetrlnei — Before  the  Pennsylvania  constitution  of  1874 
went  into  effect  the  law  of  that  State  gave  to  property  owners  an  action  for 
damages  against  municipal  and  other  corporations  and  individuals  invested 
with  the  privilege  of  taking  private  property  for  public  use,  when  their 
property  had  been  taken  for  a  public  improvement.  The  mischief  was  that 
there  was  no  law  which  gave  redress  agunst  such  corporations  and  individu- 
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ftls  for  injuries  to  property  not  actually  taken.  It  was  the  common  law  that 
all  legal  injuries  to  property  caused  by  corporations  or  individuals  not 
invested  with  the  privilege  of  taking  private  property  for  public  use  were 
the  subject  of  redress.  The  possession  of  the  privilege  of  eminent  domain, 
therefore,  gave  to  individuals  and  corporations  an  unfair  immunity  from 
liability  for  injury  to  property  not  taken.  The  remedy  given  by  the  consti- 
tution of  1874  was  that  it  took  away  from  such  corporations  and  individuals 
their  immunity,  and  put  them  in  the  same  category  as  to  liability  as  other 
corporations  and  individuals.  Since  then,  for  whatever  injuries  individuals 
or  corporations  not  invested  with  the  sovereign  ri^ht  of  eminent  domain  are 
liable,  corpora:ions  and  individuals  having  this  right  are  also  liable.  The 
constitutional  provision  did  not  create  or  confer  a  new  right.  There  was  no 
especial  burden  imposed  by  it  or  intended  to  be  imposed  by  it  upon  one 
class  of  persons,  which  had  not  previously  been  known  and  recognized  in  the 
law  as  imposed  upon  all  classes  of  persons,  except  those  having  the  sovereign 
right  of  eminent  domain.  Its  purpose  was  to  limit  or  restrain  a  privilege  or 
immunity,  and  to  do  that  only.  See  Edmundson  v,  Pittsburgh,  etc.,  R.  Co., 
Ill  Pa.  St.  820.  Thus  in  O'Connor  t>.  Pittsburgh.  18  Pa.  St.  187,  the  court 
say:  '^But  to  attain  complete  justice  every  damage  to  private  property 
ought  to  be  compensated  by  the  State  or  corporation  that  occasioned  it;  and 
a  general  statutory  remedy  ought  to  be  provided  to  assess  the  value.  The 
constitutional  provision  for  the  case  of  private  property  taken  for  public  use 
extends  not  to  the  case  of  property  injured  or  destroyed ;  but  it  follows  not 
that  the  omission  may  not  be  supplied  by  ordinary  legislation.'' 

The  words  of  the  8th  section  of  article  16  of  the  constitution,  providing 
for  consequential  damage,  are  as  follows :  '^^Municipal  and  other  corporations 
and  individuals  invested  with  the  privilege  of  taking  private  property  for 
public  use  shall  make  just  compensation  for  property  taken,  injured  or  de- 
stroyed by  the  construction  or  enlargement  of  their  works,  highways  or 
improvements."  The  extent  of  compensation  for  injuries  depends  upon  the 
word  ''injured"  as  used  in  the  instrument.  In  Shrunk  v.  Schuylkill  Nav, 
Co.,  14  Serg.  &  R.  (Pa.)  71,  the  charter  of  the  Schuylkill  Navigation  Co. 
provided  that  '*  if  any  person  or  person^  shall  be  injured  by  means  of  any 
dam  or  dams  being  erected,  as  hereinafter  mentioned,"  compensation  should 
be  made.  The  court  held  that,  under  these  words,  *^  compensation  shall  be 
made  for  all  damage  arising  from  immediate  injury  to  property,  but  not  for 
anv  damage  where  there  is  no  legal  injury,  which  is  called  damnum  sine 
injuria.  .  .  .  There  would  be  no  end  to  damage  for  injuries,  considered  in 
the  most  extensive  sense  of  the  word."  In  Lehigh  Bridge  Co.  v.  Lehigh 
Coal,  etc.,  Co.,  4  Rawle  (Pa.),  23,  the  charter  of  the  navigation  company  pro- 
vided that  *'if  any  person  or  persons  shall  be  injured  by  means  of  any  dam 
or  dams  being  erected,"  etc.  The  court  held  that  **the  legislature  evi- 
dently meant  to  provide  for  nothing  that  was  not  remediable  at  the  common 
law;  and,  on  the  other  hand,  it  was  intended  that  every  common-law  injury 
should  be  redressed  by  the  statutory  remedy." 

In  Watson  v.  Pittsburgh,  etc.,  R.  Co.,  47  Pa.  St.  469,  the  act  of  incorpora- 
tion provided  that  if  the  owner  or  owners  of  land  should  refuse  to  permit  the 
entry  or  occupation  by  the  railroad  company  upon  it,  and  the  parties  could 
not  agree  upon  the  ^*  compensation  to  be  made  for  any  injury  or  supposed 
injury  that  might  be  done  to  said  land  by  such  entry  and  occupation,"  they 
might  appoint  appraisers  to  estimate  the  damages.  The  court  in  passing 
upon  the  provisions  said,  **  Nothing  can  be  recovered  for  anything  which 
is  not  groundwork  for  damages  at  common  law;  but  the  construction  which 
has  been  given  to  the  legislative  charters  for  improvement  companies  gen- 
erally, has  been  that  they  are  intended  to  secure  compensation  for  k\l  such 
injuries  as  the  common  law  recognizes  as  fit  subjects  for  compensation.    And 
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this  has  been  held  notwillntandiag  ooBBiderable  differaaee  in  tht  littjgmpii 
eavplof  ed  by  the  legislature.*' 

The  definite  meaning  attaebed  to  the  word  *'  injary  "  as  need  in  afeaiuAeaf 
and  in  the  constitution  is  well  shown  in  the  case  of  Pittsburgh,  etc.,  R«, 
Go.  «.  Jones,  111  Pa.  St.  104,  which  decided  that  the  owner  of  the  franchise 
of  a  public  ferry  did  not  sustain  a  iegal  injury,  and  could  not  recover  dam* 
ages  for  diversion  of  business  from  the  ferry  by  reason  of  the  building  of  »• 
railroad  near  it. 

Conn^eiieut. — ^The  question  first  came  before  the  Connecticut  court  in 
Hollister  e.  The  Union  Co.,  9  Conn.  486.  There  a  company  was  authorized 
to  remove  obstructions  in  the  Connecticut  river.  In  doing  this  Uie  current 
was  somewhat  straightened  and  made  more  rapid;  and  the  plaintiff  claimed 
that  his  land  was  in  consequence  worn  away.  And  the  court  held  that,  this 
being  a  public  navigable  stream  belonging  to  the  sovereign  power,  that  power 
had  a  good  right  improve  its  navigation,  in  the  manner  done  by  the  defend- 
ants, and  that  when  the  lands  on  the  banks  were  granted,  they  were  subject 
to  that  condition ;  and  so  the  owners  of  these  banks  and  not  the  public  were 
bound  to  protect  them  against  the  damage  which  might  arise  from  ruch  im- 

Erovementa.  But  in  Hooker  e.  New  Haven  &  N.  Co.,  14  Conn.  146,  it  wa» 
eld  that  the  legislature  cannot  authorize  a  canal  whose  existence  will  cause 
the  flooding  of  adjoining  land,  without  allowing  compensation.  This  cas» 
again  came  before  the  court  in  Hooker  t?.  New  Haven  &  N.  Co.,  15  Conn. 
828,  where  the  circumstances  must  have  been  different,  as  the  opposite  con* 
elusion  was  reached.  There  it  appeared  that  the  charter  of  a  canal  company 
directed  the  appointment  of  commissioners  to  lay  out  the  canal  and  the  worka 
appurtenant  to  it,  to  notify  the  persons  whose  land  was  taken,  and  to  appraise 
and  assess  land  damages  in  all  such  cases ;  and  authorized  the  company,  witb 
the  consent  of  the  commissioners,  to  take  all  lands  and  water  necessary  for 
their  purposes.  The  plaintiff's  lands  never  having  been  included  in  the  com* 
missioners*  survey  or  taken  by  the  company,  and  being  only  remotely  affected 
by  the  action  of  the  company  complained  of,  it  was  held  that  the  oommia- 
sioners  had  no  authority  to  assess  his  damage. 

In  Dinslow  i;.  New  Haven  &  N.  Co.,  16  Conn.  108,  the  question  was  whether 
the  defendant  corporation  was  responsible  for  the  diversion  of  the  waters  of 
a  stream,  upon  which  was  plaintiff's  factory.  The  defence  was  that  nothing 
bad  been  done  which  was  not  authorized  by  the  dcfendant'ii  charter,  and  by 
the  sanction  of  the  commissioners  under  whose  approval  they  acted.  The 
court  held  the  case  not  distinguishable  from  the  case  of  Hooker  f.  N.  H. 
&  N.  Co.,  14  Conn.  146,  inasmuch  as  in  each  the  injury  complained  of  was 
the  direct  result  of  the  work  of  defendants;  the  diversion  being  occasioned 
by  a  dam  erected  by  defendant.  The  court  therefore  allowed  a  recovery  ii» 
an  action  on  the  case.  See  also  Elliott  e.  Fair  Haven  <&  W.  R.  Co.,  and  Bur- 
roughs e.  Housatonic  R.  Co.,  15  Conn.  181,  the  latter  case  holding  that  there 
can  be  no  recovery  for  a  loss  by  a  fire  originated  by  a  spark  from  the  smoke- 
stack of  defendants^  locomotive,  there  being  no  pretence  of  negligence. 

In  Skinner  «.  Hartford  Bridge  Co.,  20  Conn.  536,  the  defendants  were 
authorized  to  construct  a  causeway  leading  to  their  bridge,  at  least  twenty 
feet,  paying  damages  for  lands  taken  therefor.  Eeld,  that  the  assessments 
of  damages  must  be  presumed  to  have  been  for  a  causeway  of  any  height 
that  might  be  necessary,  and  that  the  company  might  raise  the  causeway  from 
time  to  time,  if  necessary  for  public  convenience,  without  any  further  lia- 
bility to  the  adjoining  proprietors,  however  much  a  change  of  grade  might 
incommode  them. 

Bradley  «.  N.  Y.  &  N.  H.  R.  Co.,  21  Conn.  808,  was  a  clear  case  of  conae- 
quential  injury,  and  damages  were  allowed.  There  the  defendants  excavated 
tae  bed  of  their  road  so  near  a  blacksmith  shop,  owned  by  the  plaintiff,  amto 
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Tltod^  in  foundatioM  itiMOUtt ;  and  taHYlog  occMloa  to  bnttd  m  Mdg«r  oTor 
the  road  in  the  street  on  which  the  shop  was  situated,  and  to  raise  the  grade 
of  the  street,  made,  in  so  doing,  an  embankment  in  front  of  the  shop,  so 
high  that  it  shut  off  all  access  to  it  and  made  it  untenable.  Seldy  that  while 
the  plaintiff's  land  was  not  taherij  it  was  undoubtedly  injrsted^  and  that  the 
defendants'  charter  covered  the  case,  and  entitled  him  to  dami^es;  the  right 
of  the  public  to  regrade  the  highway  without  paying  any  new  damages  not 
attaching  to  the  defendants  when  acting  for  their  private  benefit.  Quare^ 
whether  it  would  not  be  within  the  powers  of  the  legislature  to  construct 
railroads  by  its  own  agents  for  the  use  of  the  public,  or  to  empower  subordi- 
nate bodies  to  construct  them  wherever  public  necessity  might  require,  with- 
out providing  or  making  compensation  to  any  persona  injured  thereby,  ex- 
cept those  whose  lands  were  directly  taken. 

The  location  of  a  railroad  upon  a  public  highway  is  the  imposition  of  a 
new  servitude  upon  the  land,  m  addition  to  and  distinct  from  that  to  which 
it  was  originally  subjected  when  taken  for  a  highway,  and  the  owner  of  the 
fee  is  entitled  to  compensation  for  damages  caused  thereby.  Iniply  e.  Unionf 
Branch  R.  Co.,  36  Conn.  259.  But  otherwise  with  referenee  to  a  horse  rail- 
road.   BUiott  e.  F.  H.  &  W.  R.  Co.,  82  Conn.  580. 
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V. 

Gaedneb. 

(Advance  Oate,  Ohio.    October  4, 1887.) 

In  an  action  by  the  owner  of  property  abutting  on  a  public  street  of  a 
municipal  corporation,  which  is  occupied  by  a  railroad  track,  under  an 
agreement  with  the  municipal  authorities,  by  virtue  of  section  8288,  Rev. 
St.,  to  recover  against  the  lailroad  company  for  injury  to  such  property  by 
the  laying  of  the  track,  it  is  competent  to  take  into  consideration  evidence  of 
substantial  injury  and  loss  to  the  property  (not  common  to  the  community  at 
large)  caused  bf  smoke,  noises,  and  sparks  of  fire  occasioned  by  running  of 
locomotives  and  cars  along  the  track  in  front  of  the  prpperty. 

On  the  trial  of  such  action,  witnesses  were  permitted,  against  objection, 
to  testify  how  much  less  per  year  was  received  as  rent  for  the  property 
'  affected,  since  than  before  the  track  was  laid  in  front  of  it ;  to  give  their 
opinions  concerning  the  amount  of  damages  sustained ;  and  also  their  opin- 
ion as  to  '*the  difference  in  value  of  the  property  with  the  track  in  the 
street  and  if  it  was  some  other  place."    EelOy  this  was  error. 

Ebbob  to  circnit  court,  Gallia  connty. 

The  Ohio  &  West  Virginia  R.  Co.,  afterwards  merged  into  the 
Colnmbna,  Hocking  Valley  &  Toledo  R.  Co.,  plaintiff  in  error,  by 
agreement  with  the  city  council  of  the  city  oi  GuUipolis,  laid  its 
railroad  track  in  and  along  the  centre  of  Sprnce  atree^  near  to  and 
in  front  of  the  property  of  defendants  in  error,  operating  its  loco* 
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motives  and  cars  thereon.  The  railway  company  does  not  claim  to 
have  acquired  any  right  of  way  from  the  defendants  in  error. 
This  is  a  suit  to  recover  damages  to  the  abutting  lot  of  defendants 
in  error  by  reason  of  the  occupation  and  use  of  such  street  by  the 
railway  company.  The  defence  interposed  was  that  the  railroad 
was  duly  constructed  according  to  law  and  the  ordinance  of  the 
city,  and  was  properly  and  lawfully  operated ;  and  also  a  denial 
that  defendants  in  error  had  suffered  the  damage  alleged  in  the 
petition.  The  issues  were  tried  by  a  jury,  which  returned  a  ver- 
dict for  plaintiffs,  assessing  their  damages  at  $1000.  Defendant 
below,  now  plaintiflE  in  error,  filed  its  motion  for  a  new  trial,  which 
was  overruled.  The  circuit  court  affirmed  the  decision  of  the 
common  pleas.  This  suit  is  brought  to  reveree  the  decision  of  the 
circuit  and  common  pleas  courts. 

Upon  the  trial  of   the  cause,  Morgan   Mollohan,  one  of  the 

Jiaintiffs,  offered  himself  as  a  witness,  and  testified  as  follows: 
^laintiff's  counsel  asked  him  the  following  question  :  "  You  may 
state  your  damage  by  reason  of  the  railroad  being  in  Spruce 
street."  To  which  question  the  defendant  objected,  and  the  court 
overruled  the  objection ;  to  which  ruling  the  defendant,  by  its 
counsel,  excepted.  And  the  witness,  in  answer  to  the  question, 
testified  as  follows :  "  Two  thousand  dollars." 

Gardner,  the  other  plaintiff,  was  asked  the  following  question 
upon  the  trial:  "How  much  less  per  year  do  you  receive  as  rent 
for  the  store-room  on  these  premises,  described  in  your  petition, 
than  before  the  railroad  was  built  along  Spruce  street  ?"  Which 
question  was  objected  to  by  defendant^  counsel ;  whereupon  the 
court  overruled  defendants  objection  thereto;  to  which  ruling 
defendant,  by  its  counsel,  objected.  And  thereupon  the  witness, 
in  answer  to  the  question,  testified :  "  We  made  a  difference  of  $50 
a  year  in  the  rent.  I  got  $50  less  for  my  half  than  I  did  before 
the  railroad  was  built  on  Spruce  street."  Against  the  objection  of 
the  company,  the  following  question  was  permitted  by  the  court  to 
be  asked  and  answered,  concerning  the  extent  of  the  plaintiff^s  in- 
jury :  "  What  difference  is  there  in  the  value  of  this  property  with 
the  track  there  and  with  it  somewhere  else  ?"  The  same  inter- 
rogatory, in  the  same  form,  was  allowed  to  be  propounded  to  and 
answered  by  several  witnesses,  over  the  objection  and  exception  of 
the  company. 

After  the  argument  of  counsel,  the  court  charged  the  jury, 
among  other  instructions,  as  follows :  "  The  measure  of  damages  is 
the  difference  between  what  the  property  is  now  fairly  wortii  in 
money,  and  what  its  money  value  would  be  if  the  track  complained 
of  had  not  been  built  along  the  street  in  front  of  it ;  and,  in  do- 
termining  that  difference,  you  may  take  into  consideration,  among 
other  circumstances,  the  evidence  relating  to  the  annoyances  occa- 
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Bioned  to  the  occnpant  of  the  property  by  smoke,  noises,  and  sparks 
of  fire  occasioned  by  rnnning  oi  locomotives  and  cars  along  the  track 
in  front  of  the  same."  To  which  charge  the  defendant  excepted. 
There  was  evidence  submitted  to  the  jury  upon  the  trial  which 
rendered  this  charge  pertinent,  and  tended  to  show  injury  and  de- 
preciation to  the  plaintiff's  property  beyond  what  would  result 
irom  such  annoyances  as  were  common  to  the  community  at  large. 

The  action  of  the  court,  as  shown  in  the  foregoing  statement,  is 
assigned  for  error  in  this  court  as  a  ground  of  reversal  of  the  judg- 
ments below.  Other  questions  are  presented  by  the  record,  but, 
as  the  foregoing  comprehend  the  questions  which  engage  the  con- 
sideration of  the  court,  thev  are  omitted  from  this  statement. 

J.  A.  Wilcox  and  S,  A.  Nash  for  plaintiff  in  error. 

A.  Z.  Rodda/mour  and  D.  B.  Hehar  for  defendants  in  error. 

Owen,  C.  J. — The  agreement  between  the  railway  company  and 
the  city  of  Gallipolis,  in  pursuance  of  which  the  former  laid  its 
track  along  the  street  of  the  city,  wjis  made  under  the  authority  of 
section  3283  Rev.  St.,  which  provides  that  "if  it  bo  necessary,  in 
the  location  of  any  part  of  a  railroad,  to  occupy  any  facts. 

public  road,  street,  alley,  way,  or  ground  of  any  kind,  or  any  part 
thereof,  the  municipal  or  other  corporation,  or  public  officers  or 
authorities,  owning  or  having  charge  thereof,  and  the  company, 
may  agree  upon  the  manner,  terms,  and  conditions  upon  which  the 
same  may  be  used  and  occupied ;  and  if  the  parties  be  unable  to 
agree  thereon,  and  it  be  necessary,  in  the  judgment  of  the  directors 
oi  such  company  to  use  or  occupy  such  road,  street,  alley,  waj',  or 
ground,  such  company,  may  appropriate  so  much  of  the  same  as 
may  be  necessary  for  the  purposes  of  its  road,  in  the  manner  and 
upon  the  same  terms  as  is  provided  for  the  appropriation  of  the 
property  of  individuals.  But  every  company  which  lays  a  track 
upon  any  such  street,  alley,  road,  or  ground  shall  be  responsible 
for  injuries  done  thereby  to  private  or  public  property  lying  upon 
or  near  to  such  ground  ;  which  may  be  recovered  by  civil  action 
'  brought  by  the  owner  before  the  proper  court,  at  any  time  within 
two  years  from  the  completion  of  such  track. 

One  of  the  important  questions  in  the  case  is :  Did  the  trial 
court  err  in  charging  the  jury  that  it  could  take  into  account,  in 
estimating  the  damages  of  the  lot-owners,  the  evidence  relating  to 
the  annoyances  occasioned  to  the  occnpant  of  the  property  by 
smoke,  noises,  and  sparks  of  fire  occasioned  by  running  of  locomo- 
tives and  cars  along  the  track  in  front  of  the  same. 

This  the  evidence  tended  to  prove,  as  shown  by  the  testimony 
of  one  of  the  witnesses,  on  cross-examination  by  the  company : 
"Tell  me  what  enter  into  your  ideas  of  damage  to  this  property. 
Answer :  Well,  this  building  there  was  for  the  purpose  of  a  store. 


413  COLUMBUS,. ETC.)  R.  CO,  il.  0ARD13SIC 

Tliej  were  doiog  boBineea  in  it^  and  it  need  to  be  a  iralnable  stand^ 
but  it  is  not  a  desirable  place  now^  because  he  keeps  a  general  store^ 
and  did  a  country  business,  but  the  road  has  run  tl)e  customers  o£L 
I  stayed  there  seven  years ;  quit  in  1879.  As  elements  of  damage 
I  consider  the  shaking  or  jarring,  smoke ;  for  we  had  to  close  all 
the  doors  whenever  there  was  a  train,  as  the  smoke  made  every- 
thing so  dirty.  He  used  to  keep  some  white  goods,  and  it  would 
ruin  them ;  .kept  prints,  more  or  less,  and  it  damaged  everything  of 
that  kind." 

The  plaintiff  in  error  relies  upon  the  authority  of  Parrot  v.  Rail- 
road Co.,  10  Ohio  St.  624,  as  conclusive  upon  this  question.  Two 
propositions  of  the  syllabos  in  that  case  are:  '^(1)  That  such 
^  owner  and  occupant  is  entitled  to  damages  for  any  ob- 
TiNQ  owKKE  TO  stKUctiou  to  tlic  strcot  by  earth,  gravel,  timber,  or  rail, 
DxuAQBs.  substantially  affecting  his  use  of  such  street  as  an  ap^ 

purtenance  to  his  premises.  (2)  That,  in  respect  to  noises,,  smoke, 
vapor,  or  other  discomforts  arising  from  the  ordinary  use  of  the 
raih'oad  by  the  company,  the  occupant  and  owner  of  such  lot  and 
dwelling-house  has  no  more  right  to  recover  damages  of  tiie  com* 
pany  than  any  citizen  who  resides,  or  may  have  occasion  to  pass^ 
so  near  the  street  and  railroad  as  to  be  subjected  to  like  discom- 
forts. A  railroad  authorized  by  law,  and  lawfully  operated,  can-^ 
not  be  deemed  a  private  nuisance."     This  was  an  action  of  treft> 

Eass  on  the  case,  brought  anterior  to  the  Code,  and  seema  to  have 
een  considered  by  the  court  without  reference  to  the  I'emedy  whieli 
is  contemplated,  and,  indeed,  provided  for,  by  the  act  in  question. 
For,  whereas  the  court  declares  in  that  case  that  the  owner  of  such 
lot  has  no  more  right  to  recover  damages  of  the  company  than  any 
citizen  who  resides,  or  may  have  occasion  to  pass,  so  near  the  street 
and  railroad  as  to  be  subjected  to  like  discomforts,  the  act  in  ques- 
tion expressly  authorizes  an  action  and  recovery  for  injuries  done 
by  laying  a  track  upon  any  such  street  or  ground  to  private  or  pub- 
lic property  "lying  upon  or  near  to  the  street  or  ground  upon 
which  the  track  is  laid."  It  seems  that,  to  entitle  a  property 
owner  to  recover  for  injury  to  his  property,  it  need  not  necessarily 
be  situated  upon  the  street  occupied  by  the  track.  The  statute 
reaches  beyond  the  decision  in  prescribing  a  remedy  for  a  partv 
whose  property  is  injured  by  the  location  and  operation  of  a  i*ail- 
road  track  through  the  street  of  a  municipal  corporation. 

It  is  quite  clearly  apparent  that  the  court,  in  the  case  last  cited, 
was  dealing  with  the  subject  of  "  noises,  smoke,  vapor,  or  other 
discomforts  "  upon  the  assumption  that  they  were  such  inconven- 
iences as  the  public  at  large  must  bear,  in  return  for  tlie  public 
^od  to  be  acquired,  and  not  as  special  and  peculiar  causes  of 
injury  and  depi-eciation  to  the  propertv  affectca,  as  contemplated 
by  the  statute  before  us,  in  its  application  to  a  case  like  theone  at 
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bar.  'The  provision  in  force  at  tlie  time  of  the  injury  eotuplained 
of  in  Jtliat  caae,  of  which  section  3283  is  an  amendment,  created  do 
sndi  remedy  for  laud-owners  as  we  are  considering.  46  Ohio  L. 
45.  Trne,  in  the  case  at  bar,  tlie  property  involved  was  situated 
upon  the  street  occupied  by  the  track.  It  cannot  be  claimed,  how- 
ever, that  the  remedy  of  the  owners  is  restricted  by  that  fact, 
Tlie  plaintiffs  below  owned  a  valuable  interest  in  the  street  taken 
by  the  railroad  company  for  the  use  of  its  track.  This  is  too  well 
settled  by  the  adjudications  of  this  court  to  justify  tiie  citation  of 
authorities  to  sustain  the  proposition.  This  intei*est  was  a  proper 
subject  for  appropriatioti  ana  compensation  by  the  con)pany.  It 
was  taken  witnout  either.  It  was  not  within  the  power  either  of 
the  city  of  Galli  polls,  or  of  the  general  assembly,  to  authorize  the 
company  to  take  this  property  of  the  plaintiffs  below  without  com- 
pensation. Wliile,  as  between  the  city  and  the  company,  the  tak- 
ing of  the  street  was  rightful,  between  the  com  pan}'  and  the  plain- 
tlfe  it  was  wrongful.  Whether  the  action  below  was  one  In  the 
nature  of  an  appropriation  we  need  not  inquire.  The  question 
involved  was  whether,  in  the  sense  contemplated  by  the  act  in 
question,  the  property  of  the  plaintiffs  was  materially  and  snbstan- 
ually  injured  by  the  location  and  operation  of  the  railroad  track 
upon  the  street  upon  which  such  property  abutted.  Having  in- 
voked the  provisions  of  this  statute,  it  is  not  unreasonable  that  the 
companv  should  be  'held  to  the  remedies  which  it  prescribes  to 
parties  injured. 

The  company  further  cites  and  relies  upon  Hatch  v.  Railroad 
Co.,  18  Ohio  St.  92,  where  it  was  held :  "  Nor  is  such  owner  en- 
titled in  such  action  to  recover  on  account  of  increased  danger 
from  fire  to  his  buildings  or  other  structures,  .  .  .  unless  tlio 
proximity  of  his  buildings,  etc.,  to  the  railroad  be  such  as  to  ren- 
der the  danger  imminent  and  appreciable."  The  evidence  below 
tended  to  show  such  a  condition  of  things  as,  upon  the  proposition 
of  this  case,  entitled  the  plaintiffs  to  damages. 

While  it  may  be  conceded  that,  in  estimating  the  plaintiffs'  dam- 
ages, the  jury  would  not  be  permitted  to  take  into  account  the 
consequences  of  the  operation  of  the  railroad  which  were  common 
to  the  community  at  large,  no  sound  reason  exists  for  excluding 
from  consideration  such  elements  of  inconvenience,  annoyance, 
danger,  and  loss  as  result  to  the  property,  its  use  and  enjoyment, 
from  the  ''smoke,  noises,  and  sparks  of  fire  occasioned  by  running 
of  locomotives  and  cars  along  the  track  in  front  of  the  same,"  if 
it  be  shown  that  these  caused  special  injury  and  depreciation  to 
the  property.  The  right  to  the  use  of  this  street  bv  the  public 
as  an  ordinary  highway  was  all  that  had  been  surrendered  by  the 
owners  of  these  abutting  lots  prior  to  tlie  location  of  the  railroad 
track.     In  that  nse  there  were  tione  o^  i^e  elements  of  injury  of 
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which  they  now  complain.  Without  their  consent,  and  against 
their  right,  tliese  new  and  injnrioaa  hardens  liave  been  imposed ; 
and  that  in  perpetaitj,  and  to  their  sabstantial  loss.  What  better 
rale  of  redress  can  be  adopted  tlian  one  which  reqnires  that  this 
loss  shoald  be  fally  repaired ;  that  the  injnred  party  should  be 
made  whole  by  having  restored  to  liim,  as  far  as  this  may  be  done 
in  money,  what  he  has  lost  in  the  depreciation  of  his  pi*operty  by 
reason  of  the  new  burdens  to  which  it  has  thus  been  subjected  ? 

It  seems  clear  to  us  that  this  rule  of  recovery  was  within  the 
legislative  intent  when  it  was  provided  that  ''every  company 
which  lays  a  track  upon  any  such  street,  alley,  road,  or  ground, 
shall  be  responsible  for  injuries  done  thereby  to  private  or  public 
property  lying  upon  or  near  to  such  ground,"  et<5.  This  view  is 
supported  bv  Railroad  Co.  v.  Ball,  5  Ohio  St.  568;  Hatch  v.  Rail- 
road Co.,  18  Ohio  St.  92 ;  Dodson  v.  Cincinnati,  84  Ohio  St.  276 ; 
Powers  V.  Railway  Co.,  33  Ohio  St.  429 ;  Railroad  Co.  v.  Cobb, 
35  Ohio  St.  94 ;  Railroad  Co.  v.  Williams,  Id.  168 ;  Railroad  Co. 
V,  Mowatt,  Id.  284;  Railway  Co.  v.  Lawrence,  38  Ohio  St.  41 ; 
s.  c.  7  Am.  &  Eng.  R.  R.  Cas.  93 ;  Railroad  Co.  v,  Hambleton, 
40  Ohio  St.  496  ;  s.  c,  14  Am.  &  Eng.  R.  R.  Cas.  126 ;  Cohen  v. 
Cleveland,  43  Ohio  St.  190 ;  Grafton  v.  Railway  Co.,  21  Fed. 
Rep.  809 ;  s.  c,  17  Am.  &  Eng.  R.  R.  Cas.  200.  the  latter  case  is 
important  from  the  fact  that  it  is  reported  by  an  eminent  jurist, 
Mr.  Justice  Matthews,  who  was  construing  the  statute  now  before 
us.  He  says :  ^'  In  an  action  by  the  owners  of  such  abutting  lots 
against  the  railroad  company  for  damages,  they  are  entitled  to  re- 
cover full  compensation  for  the  depreciation  in  value  of  their  prop- 
erty caused  thereby.  .  .  .  The  statute  must  be  taken  to  mean  what 
it  plainly  says;  and,  thei*e  being  no  sufficient  reason  to  the  con- 
trary, must  be  so  construed  that  the  railroad  company,  in  the  case 
contemplated,  shall  be  held  responsible  for  all  injuries  of  every 
description  done  by  its  work  to  the  plaintiff."  This  construction 
of  the  statute  also  finds  support  in  Adden  v.  Railroad,  55  N.  H. 
413,  where  it  is  said :  "  Whatever  tends  directly  and  substantially 
to  diminish  the  value  of  the  tract  of  land  left  to  the  owner  should 
be  weighed  and  considered  in  determining  his  damages.  That  im- 
minent and  appreciable  dan£:er  from  fire  does  so  diminish  the  value 
of  his  property  there  can  be  no  question.  The  location  of  the 
track,  and  all  sudi  matters  as  grow  out  of  and  are  caused  by  the 
location,  are  proper  matters  for  the  jury  to  consider." 

In  Railroad  Co.  v.  Combs,  10  Bush,  382,  19  Am.  Rep.  73,  the 
court  say :  '^  If  his  houses  are  damaged  by  having  soot,  smoke,  or 
fire  from  passing  engines  thrown  or  blown  into  or  against  them, 
he  is  entitled  to  recover  for  this  also.  The  diminution  of  the 
value  of  the  adjacent  propertv  occasioned  by  these  circumstances 
will  be  the  measure  of  his  rignt  of  recovery,"    In  Railway  Co.  v. 
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Heise],  38  Mich.  62  the  court  say  (Cooloy,  J.) :  ^'  In  Biicli  a  case, 
his  injury  is  not  confined  to  making  use  of  the  public  easement, 
but  he  may  recover  for  any  injury  the  incumbrance  causes ;"  and 
continues:  ** He  may  recover  for  annoyances  to  business  or  to 
family  occupation  which  the  operations  of  the  raih-oad  company  may 
cause."  In  Ham  v.  Railway,  61  Iowa,  716;  s.  c,  14  Am.  &  Eng. 
R.  R.  Cas.  204,  it  was  held,  after  eiving  the  rule  to  be  the  difference 
in  value,  that,  '^  in  estimating  such  damages,  the  obstruction  of  the 
owner's  view,  interfering  with  his  privacy,  and  the  noises  of  op- 
erating trains,  were  proper  to  be  considered."  In  Railway  Co.  v. 
Eddins,  60  Tex.  656,  the  court  say:  "Injuries  resulting  from 
sparks  of  fire  from  engines,  smoke,  cinders,  unusual  noises  from 
bells  and  steam-whistles,  and  other  annoyances  of  like  character, 
are  proper  elements  of  damage."  These  cases  are  in  line  with  the 
manifest  tendency  of  modern  adjudications. 

In  Lahr  v.  Railway  Co.,  104  N.  T.  268,  the  court  of  appeals  of 
New  York  was  recently  called  upon  to  consider  some  of  the  ques- 
tions involved  in  the  case  at  bar,  and  unanimously  declared  the  fol- 
lowing to  be  the  law  of  the  case :  "(1)  A^butters  upon  public  streets 
in  cities  are  entitled  to  damages  sustained  by  them  by  reason  of  a 
diversion  of  the  street  from  the  use  for  which  it  was  originally 
taken,  and  its  appropriation  to  other  and  inconsistent  uses ;  follow- 
ing Story  V.  Railroad  Co.,  90  N.  Y.  122 ;  s.  c,  7  Am.  &  Eng.  R. 
R.  Cas.  596.  (2)  An  elevated  steam  railroad  in  the  streets  of  a 
city,  as  usually  constructed,  is  a  perversion  of  the  use  of  the  st]*eet 
from  the  purpose  originally  designed  for  it,  and  is  a  use  which 
neither  the  city  authorities  nor  the  legislature  can  legalize  or  sanc- 
tion without  providing  for  compensation  for  the  injury  inflicted 
upon  the  property  of  abutting  owners ;  following  same  case.  •  •  . 
(5)  In  an  action  by  an  abutter  to  recover  for  the  injury  to  his 
premises  caused  by  an  elevated  railroad  built  in  front  of  them, 
damages  can  be  recovered  on  account  of  th^  gas,  smoke,  steam^ 
dust,  cinders,  ashes,  and  other  unwholesome  substances  emitted 
from  the  locomotives." 

The  exceptions  to  the  instructions  given  to  the  jury  upon  this 
subject  were  not  well  taken,  and  the  assignment  of  error  thereon  is 
disallowed. 

2.  Did  the  trial  court  err  in  the  admission  of  evidence  upon  the 
subject  of  the  damages  sustained }  The  following  ques- 
tions were  permitted  to  be  asked  and  answered :  '^  State 
your  damage  by  reason  of  the  railroad  being  in  Spruce 
street?"  **How  much  less  per  year  do  you  receive  as 
rent  for  the  store-room  on  these  premises,  described  in  your  peti- 
tion, than  before  the  railroad  was  built  along  Spruce  street}" 
''  What  difference  is  thera  in  the  value  of  this  property  with  the 
track  there  and  with  it  sonlewhere  else}" 
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Xt  is  teo  veU  settlied  in  tbig  itate  to  «di»it  of  Mntroiwrmr  thai;  ^he 
Mte  of  4aQM9a0  in  Mcb  owmib  is  the  diSefencie  in  ihe  value  <3d  the 
fHr#per^.A&cUMl  before,  and  the  Take  af t^r  the^  Ideation  of  the 
caim^dy  Mud  that  thk  is  to  be  deteitnined  by  the  jqrjr  in  the  light 
«|  the  facte  eatabUshed  by  tha  avidfinee,  and  not  npon  the  raere 
^piniooa  of  witnesBea,  exoept  ao  far  MS  epiiiions  may  be  reoeived 
ftponqoestious  of  valoe.  Baihxtad  Oo.  t;.  Ounpbell,  4  Ohio  8t.  595 ; 
followed  and  approved  in  Railroad  Co.  v.  Bail,  5  Ohio  St.  573.  In 
.each  of  these  cases  witnesses  were  allowed  to  testify  to  their  ojMn- 
ions  concerning  the  amount  of  damages  sustained,  and  in  each  case 
this  was  held  to  be  error,  and  the  JQi^raent  reversed.  The  jury  is 
entitled  to  be  informed  by  witnesses  concerning  the  value  of  tb^ 
land  before,  and  the  v&lua  of  it  after,  the  location  of  tlie  road. 
These  are  the  primary  facts  which  enable  the  jury  to  determine 
the  extent  of  the  injury.  If  it  be  contended  tliat  wh^i  a  witness 
has  stated  what,  in  his  opinion,  is  tlie  difference  in  the  value  of  the 
iand  before  and  after  the  location  of  the  road,  oi"  how  much  less  it 
is  worth  after  than  before,  he  has  substantially  stated  the  substan- 
tive  fact  to  be  ascertained,  the  obvious  answer  is  that  he  is,  by  this 
form  of  inquiry,  left  to  estimate  in  his  own  mind  the  amonnt  of 
damages  sustained,  and  give  this  to  the  jury  as  the  difference  in 
value.  There  is  no  assurance  that  he  will,  in  making  his  estimate, 
take  into  account  tlie  actual  vahie  before  and  after  tlie  location  of 
the  road ;  indeed,  there  is  no  assuranc*^  that  he  may  have  an  intelli- 
gent opinion  of  the  value  of  the  laud  affected,  either  before  or  after 
such  location. 

In  Powers  v.  Railway  Co.,  83  Ohio  St.  437,  it  is  said  by  Day,  J., 
in  speaking  for  the  court :  ^^On  the  trial,  one  of  the  land-owners 
was  permitted  to  answer,  against  the  objection  of  the  company,  the 
following  questions,  viz. :  ^  How  much  less  value  will  your  land  be 
in  consequence  of  this  appropriation } '  Afterwards  substantially 
the  same  question  was  asked  of  another  witness  on  the  part  of  the 
eompany,  to  which  the  land-owners  objected,  and  the  court  sustained 
the  objection,  but,  in  so  doing,  at  the  same  time  ruled  out  the 
answer  already  given  by  the  land-owner,  to  which  he  excepted. 
Tiie  ultimate  ruling  of  the  court  in  regard  to  the  propriety  of  tlie 
question  as  asked  on  both  sides  would  seem  to  be  sustained  by  the 
holding  in  Railroad  Co.  v,  Campbell,  4  Ohio  St.  583,  and  Railroad 
Co.  V.  %all,  5  Ohio  St.  568."  Here  is  more  than  an  intimation 
that  these  two  forms  of  question — one  relating  to  amount  of  dam- 
age, and  the  other  to  dinerence  in  value — ^are  substantially  equiva- 
lent^ But  tlie  form  of  question  we  are  considering  related  to  the 
.  differeoae  in  the  value  of  the  property  ^^  with  tlie  track  there  and 
"with  it  aoni«s«hei«  else."  Wiiat  otlker  location  of  the  track  wiUi 
•ymferaoceto  thepr«ipea*ty,  and  how.  suoU  different  looation  laay  have 
affected  ite  value,  was  coftfafl^lftdiniilMSiiiMiad  ^.tiiewitMS^so  that 
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his  answer  may  Lave  been  a  mere  opinion  upon  facts  of  which  the 
jury  was  not  permitted  to  have  the  benefit.     It  was  permitting  the 
.  witness  to  nsnrp  the  province  of  the  jurore,  and  settle  for  them  the 
ultimate  fact  which  they  were  called  upon  to  determine. 

Concerning  the  question  which  involved  the  rents  received,  it  is 
not  easy  to  see  how  the  jury  could  be  aided  in  determining  the 
value  of  this  property  by  being  informed  how  much  less  per  year 
the  plaintiff  received  as  rent  after  the  location  than  before.  The 
actual  value  of  the  rent  was  not  necessarily  involved  in  this  qnes- 
tion.  If  this  inquiry  was  permissible,  it  would  place  it  in  the  power 
of  the  plaintiffs,  by  private  compact  with  the  lessees,  to  fix  their 
own  basis  of  damages.  Special  reasons  may  have  existed  for  letting 
the  property  at  an  extremely  low  rate  of  rent,  and  other  reasons  may 
have  induced  an  extremely  high  rate ;  and  all  this  without  neces- 
sary reference  either  to  the  actual  value  of  the  property,  or  over 
the  actual  rental  value.  The  question  did  not  call  for  an  estimate 
of  the  actual  rental  value  of  the  property,  but  simply  called  for  a 
disclosure  of  the  terms  of  a  particular  letting,  which  may  and  may 
not  have  been  made  with  reference  to  the  fact  which  the  jury  was 
to  determine.  But,  even  if  the  inquiry  had  covered  the  past  and 
prospective  rental  value  of  the  property,  we  are  met  by  the  declara- 
tion of  this  court  in  Railway  v.  Railway,  30  Ohio  St.  624,  that  "it 
is  the  diflference  in  the  value  of  j:he  land,  and  not  the  diminished 
annual  rental,  that  is  to  determine  the  damage;"  citing  Amsden  v. 
Railroad  Co.,  28  Iowa,  542.  This  case  is  cited  and  approved  in 
Powei-s  V,  Railway,  33  Ohio  St.  435,  where  it  is  said  :  "  The  differ- 
ence in  the  value  of  the  owner's  property  with  the  appropriation 
and  that  without  it  is  the  rule  of  compensation.  This  difference 
must  be  ascertained  with  reference  to  the  value  of  the  property  in 
view  of  its  present  character,  situation,  and  surroundings.  It  can- 
not be  enhanced  by  proving  facts  of  a  contingent  and  prospective 
character,  such  as  the  probable  rents  that  may  be  derived  from  the 
property,"  etc. 

In  permitting  the  foregoing  questions  to  be  asked  and  answered, 
there  was  error  which  calls  upon  us  to  reveree  the  judgments  below. 

3.  The  error  assigned  for  the  following  charge  of  the  court  is  not  • 
well  taken :  "And  I  say  to  you  that  the  track  was  completed  when- 
ever the  defendant,  or  its  predecessors,  put  it  in  condition  fit  for 
permanent  use  in  running  trains  of  railroad  cars  over  it,  and  with  a 
view  to  permanently  using  and  occupying  the  track  for  that  pur- 
pose in  connection  with  the  main  line;  and  the  two  years  within 
which  the  action  must  be  commenced,  begins  to  run  from  that 
time."  "If,  after  the  defendant,  or  its  predecessors,  had  put  the 
track  in  condition  for  permanent  use,  it  deemed  it  necessary  or 
convenient  to  change,  and  did  change,  the  track,  by  moving  and 
placing  it  on  a  part  of  the  street  less  injurious  to  the  plaintiff's 
80  Am.  &  Eng.  R.  Cas.— 27 
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property,  the  jury  would  not  be  justified  in  saying,  from  the  fact 
of  the  change  alone,  that  it  was  not  completed  until  afte.r  the  change 
was  made ;  but  the  fact  of  the  change  is  a  circumstance  to  be  con- 
sidered  by  the  jury  in  determining  whether  tlie  track  was  com- 
pleted  before  the  change  or  not. 

Judgment  reversed,  and  cause  remanded. 

Consequential  Damages. — See  preceding  case  and  note. 

Witness  held  Entitled  to  give  General  Estimate  of  Damages. — Sherman 
V.  St.  Paul,  M.  &  M.  R.  Co.,  10  Am.  &  £ng.  R.  R.  Gas.  198;  Bowen  e.  At- 
lantic, etc.,  R.  Co.,  14  lb.  882. 


Dbtjoeeb 

V. 

Manhattan  B.  Co.  and  MsTBOPOLrrAN  Elevated  B.  Co. 

{Advance  Case,  New  Tori,    June  7,  1887.) 

Where  an  action  to  recover  for  the  alleged  impairment  of  an  easement  of 
light,  air  and  access  appurtenant  to  plaintiff^s  land  from  the  construction 
and  operation  of  an  elevated  railway  was  tried  upon  the  assumption  that 
plaintiff  had  either  a  fee  or  an  easement  in  the  street,  and  the  litigation  was 
confined  to  the  question  of  damages,  and  the  point  that  plaintiff  did  not  own 
the  fee  or  an  easement  was  not  ti&en  on  the  trial,  it  is  too  late  to  raise  the 
point  on  appeal. 

An  elevated  railroad  and  its  operation  impose  upon  a  street  an  unauthor- 
ised use  and  are  illegal  and  wholly  a  trespass  as  a^inst  abutting  owners  not 
duly  compensated,  and  the  damages  recoverable  include  whatever  of  injury 
or  inconvenience  results  from  the  structure  itself  or  are  incidental  to  its  use. 

In  an  action  of  trespass  to  recover  damages  for  injury  to  plaintiff^s  prop- 
erty abutting  on  a  street  whereon  an  elevated  railway  had  been  constructed^ 
evidence  that  since  the  building  of  the  road  the  trade  and  business  of  the 
street  had  fallen  off,  and  the  current  of  custom  had  largely  lessened  in  volume 
and  chansed  in  character,  and  which  tended  to  show  that,  by  reason  of  the 
falling  off  of  business,  rental  values  on  the  street  had  seriously  diminished, 
was  admitted.  Heldf  that  such  evidence  was  admissible  on  the  question  of 
damages,  although  such  evidence  also  established  that  such  result  was  due 
in  part  to  a  tendency  of  business  to  move  uptown,  with  which  the  elevated 
road  had  nothing  to  do,  and  it  is  no  objection  to  such  evidence  that  under 
it  the  decision  of  the  jury  involves  more  or  less  of  estimate  or  opinion,  when 
all  reasonable  data  have  been  furnished  for  their  information. 

Smoke,  gases,  ashes  and  cinders,  which  affect  and  impair  the  easement  of 
air;  the  structure  itself  and  the  passage  of  cars  which  lessen  the  easement  of 
light ;  the  drippings  of  oil  and  water,  and  the  frequent  columns,  which  inter- 
fere with  convenience  of  access,  are  elements  of  damage,  although  they  are  the 
necessary  concomitants  of  the  construction  and  operation  of  the  road,  and 
are  not  the  product  of  negligence;  they  abridge  the  land-owner's  easement. 
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Appeal  from  a  judgment  of  the  general  term  of  the  superior 
court  of  the  city  of  New  York,  aflSrmmg  a  judgment  of  the  trial 
term  iu  favor  of  plaintiff  in  an  action  to  recover  for  the  alleged 
impairment  of  an  easement  of  light,  air  and  access  appurtenant  to 
plaintiff^s  land  from  the  construction  and  operation  of  defendants' 
elevated  railways.     Affirmed. 

The  facts  appear  from  the  opinion. 

Julien  T.  DavieSy  Edward  S,  RapaLlo  and  CJiarlea  A.  Ga/rdi/ner 
for  appellants. 

Roger  Foster  for  respondent. 

Finch,  J. — This  case  was  tried  upon  the  assumption  that  plain- 
tiff owned  the  fee  to  the  centre  of  Division  street;  or  whbthbb plaw- 
if  not,  that  he  had  in  it,  as  abutting  owner,  an  easement  'SsRwanwm 
of  light,  air  and  convenience  of  access.  The  point  now  ™5"^7o^dib. 
made,  that  plaintiff  did  not  own  the  fee  because  Divi-  ^^^ 
sion  street  was  not  shown  to  be  identical  with  that  laid  out  by 
Kutgers  and  Delancey ;  aiid  was  not  the  owner  of  an  easement 
because  the  title  to  the  street  presumptively  from  its  age  came 
to  the  city  from  a  Dutch  ground  brief  or  an  Englisli  grant,  and 
was  an  absolute  fee  unclouded  by  any  trust, — was  not  taken  upon 
the  trial  either  by  objection  to  evidence  or  a  motion  for  a  nonsuit 
or  by  requests  to  charge,  or  exceptions  to  the  charge  as  made. 

It  seems  to  have  been  conceded  all  through  the  trial  that  plaintiff 
had  either  a  fee  or  an  easement  in  the  street,  and  that  for  the  pur- 
poses of  the  action  it  was  immaterial  which ;  and  so  the  litigation 
was  confined  to  the  question  of  damans  and  its  true  measure.  It 
is  too  late  now  to  raise  or  discuss  in  tiie  case  the  point  suggested. 
If  it  had  been  raised  on  the  trial,  the  identity  of  the  street  with 
that  of  Kutgers  and  Delancey  might  have  been  clearly  shown,  or 
the  facts  of  its  origin  accurately  developed. 

The  further  questions  raised  respected  the  proof  of  damages. 
The  action  shaped  itself  into  one  of  trespass  for  the  oc-  tbb 
cupation  and  impairment  of  plaintiff's  easement  for  the 
period  beginning  with  the  construction  of  the  road  and  ending  with 
the  commencement  of  the  suit. 

In  the  case  of  Lahr  v.  Met.  Elevated  R.  Co.,  104  N.  Y.  268, 
three  out  of  five  members  of  the  court  voting  in  the  case  put  the 
rule  of  damages  upon  the  proposition  that  the  road  and  its  operation 
imposed  upon  the  street  an  unauthorized  use,  and  were  illegal  and 
wholly  a  trespass  as  against  abutting  owners  not  duly  compensated. 
As  a  lo^cal  consequence  the  majority  held  that  the  damages  re- 
coverable induded  whatever  of  injury  or  inconvenience  resulted 
from  the  structure  itself  or  were  incidental  to  its  use. 

This  rule  opened  the  door  to  proof  of  every  injury  traceable  to 
the  road  or  its  operation ;  and  was  said  to  be  that  '*  however  the 
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damage  may  be  inflicted,  provided  it  be  effected  by  an  unlawful 
use  of  the  street,  it  constitutes  a  trespass,  rendering  the  wrongdoer 
liable  for  the  consequences  of  his  acts."  Under  tliat  rule  none  of 
the  evidence  offered  was  inadmissible,  for  it  all  tended  to  show 
hpw  far  and  in  what  manner  the  plaintiff  had  been  injured  by  the 
trespass.  But  the  tlien  minority  of  the  court  favored  a  narrower 
rule  of  damages.  Yielding,  as  in  duty  bound,  to  the  authority  of 
the  Story  case,  they  admitted  that  so  far  as  the  road  by  its  con- 
struction or  use  took  or  destroyed  or  impaired  the  abutter's  ease- 
ment of  light,  air  and  access  it  was  a  trespasser,  but  maintained  that 
beyond  that  and  for  consequential  damages,  which  did  not  toncli 
the  easement  or  invade  its  enjoyment,  it  was  not  a  trespasser  but 
stood  under  the  protection  of  the  general  rule  freeing  it  from 
liability  for  any  incidental  injury  or  annoyance  resulting  from  its 
careful  and  lawful  operation. 

But  even  that  restricted  rule,  which  has  not  as  yet  received  the 
sanction  of  the  court,  appeal's  not  to  have  been  violated  upon  the 
trial  of  this  action.  The  judge  charged  "that  nothing  is  recover- 
able, except  for  interference  with  and  occupation  of  plaintiff's  light, 
air  and  access ;"  that  no  damages  could  be  recovered  for  negligence 
in  the  construction  or  operation  of  the  road  since  no  such  cause  of 
action  was  pleaded  ;  and  that  it  made  no  difference  in  the  measure 
of  damages  that  the  defendants  had  not  acquired  title  bv  condem- 
nation proceedings.  Tlie  appellants  do  not  complain  of  tliis  charge 
or  the  measure  of  damages  applied,  but  do  complain  that  evidence 
was  admitted  going  quite  beyond  its  boundaries  We  are  of  a 
different  opinion. 

Objection  was  made  to  the  proof  that  since  the  buijding  of 
the  Elevated  Road  the  trade  and  business  of  Division  street  had 
fallen  off,  and  the  current  of  custom  had  largely  lessened  in  vol- 
ume and  changed  in  character ;  and  upon  the  ground  that  injury 
to  the  plaintiff  and  not  to  his  neighboi's  was  alone  material.  But 
to  measure  and  appreciate  that  individual  loss  the  nature  and  ex- 
tent of  the  general  injury  was  necessarily  to  be  considered. 

To  ascertain  how  much  tlie  plaintiff  was  harmed  hy  the  impair- 
ment of  his  easement  required  a  survey  of  the  general-  facts  and  a 
deduction  from  them  of  the  particular  and  special  damage  to  be 
estimated.  The  evidence  tended  to  show  that,  by  reason  of  the 
falling  off  of  business,  rental  values  on  the  street  had  seriously 
diminislied  ;  but  also  established  that  this  result  was  due  in  part  to 
a  tendency  of  business  to  move  "  uptown"  with  which  the  Elevated 
Roads  had  nothing  to  do.  How  much  of  the  diminution  of  rental 
values  was  due  to  the  construction  and  operation  of  the  Elevated 
Koads,  and  what  part  of  that  portion  was  caused  by  the  impair- 
ment of  plaintiff's  easement,  was  the  problem  of  damages  and  could 
only  be  solved  by  taking  into  view  the  general  loss  and  its  nature 
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and  extent,  and  then  estimating  out  of  it  the  part  or  share  suffered 
by  the  plaintiflE  from  the  taking  or  impairment  of  his  easement. 

But  that,  it  is  said,  could  not  be  done  with  any  certainty  or  pre- 
cision, and  left  the  jury  to  guess  and  speculate  in  reacliing  a  result. 
It  is  often  the  case  that  damages  cannot  be  estimated  with  pre- 
cision, and  the  basis  of  accurate  calculation  is  wanting  and  in- 
adequate.    That  is  notably  true  in  many  cases  of  personal  injuries. 

Such  evidence  as  can  be  given  should  be  given,  and  the  facts 
naturally  tending  to  elucidate  the  extent  of  loss  should  not  be  witli- 
lield.  But  when  all  the  proof  which  in  the  nature  of  the  case  is 
fairly  possible  has  been  given,  the  good  sense  of  a  jury  must  pro- 
vide  the  answer;  and  it  is  no  defence  that  such  judgment  involves 
more  or  less  of  estimate  and  opinion,  having  very  little  to  guide  it. 
That  criticism  has  no  force  in  the  mouth  of  the  wrongdoer,  when 
all  reasonable  data  have  been  famished  for  consideration. 

If  we  inquire  further  into  the  details  of  the  injury  suflEered,  we 
shall  find  that  no  proof  was  objected  to  which  should  have  been  re- 
jected,  even  under  the  narrower  and  more  restricted  rule  above  ■ 
suggested.  Smoke  and  gases,  ashes  and  cinders  affect  and  impair 
the  easement  of  air.  The  structure  itself  and  the  passage  of  cars 
lessen  the  easement  of  light.  The  drippings  of  oil  and  water,  and 
possibly  the  frequent  coin  yfins,  interfere  with  convenience  of  access. 
These  are  elements  of  damage,  even  though  the  necessary  con- 
comitants of  the  construction  and  operation  of  the  road,  and  not 
the  product  of  negligence,  for  they  abridge  the  land-owner's  ease- 
ment, and  to  that  extent  at  least  are  subjects  for  redress  in  an  action 
for  damages.  There  remains  but  the  annoyance  of  noise  and 
vibration  of  the  buildings,  among  the  specific  injuries  mentioned 
on  the  trial.  But  no  objection  or  exception  selected  these  out  as 
improper  elements  in  the  proof  of  damage,  and  the  question  which, 
might  involve  the  difference  of  opinion  among  us  is  not  here  pre- 
sented. ,  • 

The  judgment  should  be  affirmed,  with  costs. 

All  concur,  except  Eapallo  and  Peckham,  JJ.,  not  voting. 

Elevated  Railroads — Damages  to  Abutting  Land -owners. — See,  generally, 
Story  0.  N.  Y.  E,  R.  Co.,  7  Am.  &  Eag.  R.  Cas.  596;  Fifth  Nat.  Bank  c.  N. 
Y.  E.  R.  Co.,  22  lb.  146. 

Smoke.  Noise,  etc.,  as  an  Element  of  Damages^— See  Pennsylvania  R.  Co. 
v.  Lippincott,  and  note,  ante,  p.  809. 
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Cathedral  of  the  Holy  Trinity 

V. 

West  Ontabio  Pacific  R.  Co. 

(Ontario  Bq)arU,  U  Oh.  D.  246.) 

The  plaintiffs  were  incorporated  under  87  Vic.  ch.  01  (O.)  for  the  purpose 
of  building  a  cathedral,  and  were  the  owners  of  a  block  of  land  enclosed 
within  one  fence,  and  bounded  on  three  sides  by  streets,  known  as  the  Cathe- 
dral or  Chapter  House  Block,  upon  which  they  had  erected  a  Chapter  House 
as  part  of  the  Cathedral,  and  had  leased  other  portions,  but  for  want  of 
funds  the  other  part  of  the  Cathedral  was  not  proceeded  with  for  some  years. 

The  defendants,  in  constructing  their  railway,  required  part  of  the  block, 
which  would  cut  off  a  part  of  the  Cathedral  when  erected,  for  their  line,  and 
took  possession  of  it,  but  the  plaintiffs,  under  the  circumstances,  declined  to 
sell,  or  convey,  or  arbitrate  as  to  the  value  of  anything  less  than  the  whole 
block.' 

In  an  action  to  compel  the  railway  to  take  the  whole  and  desist  from  their 
proceedings  as  to  part  only,  it  was  held,  that  the  block  of  land  was  set  apart 
for  Cathedral  purposes,  and  had  not,  by  any  default  of  the  plaintiffs,  lost  that 
distinctive  ecclesiastical  character,  and  an  injunction  was  granted  against 
the  railway  taking  a  part  only,  as  in  Sparrow  o.  Oxford,  etc.,  R.  Co.,  2  D.  M. 
&  G.  04. 

It  was  also  contended  by  the  plaintiffs  that  the  defendants  having  taken 
possession  could  not  withdraw,  but  must  not  take  the  wliole  block.  Eeldy 
that  the  mere  going  into  possession  of  part,  although  a  high-handed  act  on 
the  part  of  the  defendants,  did  not  necessarily  commit  them  to  the  purchase 
of  the  whole,  and  that  the  defendants  should  have  the  option  to  take  the 
whole  or  withdraw,  and  pay  all  damages  and  costs  sustained  by  the  plain  - 
tiffs. 

This  was  an  action  brought  by  the  plaintiflEsto  restrain  tlie  defend- 
ants from  taking  a  part  only  of  the  Cathedral  block  in  the  city  of 
London  for  the  purposes  of  their  railway. 

The  statement  of  claim  set  out  the  incorporation  of  the  plaintiffs 
under  37  Vic.  ch.  91  (O.),  and  that  they  were  the  ownei*8  of  the 
land  in  question :  that  before  the  construction  of  the  defendants' 
railway  was  authorized,  the  plaintiffs  had  erected  a  Chapter  House 
on  the  said  premises  as  part  of  the  cathedral  referred  to  in  the  said 
act  of  incorporation,  wliicli  building  and  land  formed  an  entire 
messuage  building  and  property,  and  were  known  as  the  Cathedral 
or  Chapter  House  Block :  that  the  defendants  were  incorporated 
under  49  Vic.  ch.  70  (D.V  and  were  subject  to  the  Consolidated 
Bailway  Act  of  1879,  ana  acts  amending  it :  that  the  defendants 
in  pursuance  of  powers  conferred  upon  them  by  said  statutes,  with- 
out leave  or  license,  took  possession  of  part  of  plaintiffs'  said  land, 
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pulled  down  fences,  cut  down  trees,  and  made  a  cutting  and  embank- 
ment thereon :  that  when  they  so  took  possession  they  served  a 
notice  .on  the  plaintifiEs  [setting  but  the  usual  notice  to  arbitrate 
under  the  Railway  Acts  for  -^^^  of  an  acre,  part  of  said  cathedral 
block,  and  an  offer  of  $3,000  as  compensation]  :  that  the  plaintiffs 
served  a  counter-notice  under  the  Consolidated  Railway  Act  of 
1879  and  amending  acts,  and  particularly  under  sec  15  of  47  Yic. 
ch.  11,  that  they  declined  to  sell  or  give  possession  or  proceed  to 
arbitration  upon  sncli  part  of  the  land,  but  were  willing  to  sell  the 
whole :  that  notwithstanding  such  counter-notice  the  defendants 
insisted  upon  taking  only  such  part  of  said  land,  and  proceeded 
with  the  construction  of  their  railway  across  said  property,  and 
would  not  take  or  pay  for  or  arbitrate  as  to  more  than  such  part : 
that  the  whole  of  said  block  of  land  and  buildings  thereon  formed 
one  house  or  building  within  the  meaning  of  the  Consolidated 
Railway  Act  of  1879  and  the  amendments  thereto,  and  the  plain- 
tiffs were  able  and  willing  to  sell  the  whole  but  unwilling  to  sell  a 
part  only;  and  the  statement  of  claim  asked  for  a  declaration  that 
the  defendants  were  bound  to  purchase  the  whole  block,  and  for  a 
mandatory  oixler  directing  the  defendants  to  take  the  necessary 
proceedings  to  entitle  them  to  the  whole,  and  to  fix  and  pay  the 
value  tliercof,  and  an  injunction  restraining  the  defendants  from 
proceeuing  under  their  notice  served  as  to  part  of  the  block. 

The  statement  of  defence  denied  that  the  part  required  by  defen- 
dants formed  part  of  a  house,  or  other  building,  or  manufactory 
within  the  meaning  of  the  statutes  in  that  behalf:  alleged  that  the 
plaintiffs  had  abandoned  their  intention  of  erecting  a  cathedral 
upon  the  lands  in  question,  and  asserted  that  the  plaintiffs  were 
not  able  and  willing  to  sell  and  give  possession  of  the  whole  of  the 
lands. 

The  action  was  tried  at  the  Spring  Sittings  at  London  on  March 
10th,  1887,  before  Boyd,  C. 

It  appeared  at  the  trial  that  the  Chapter  House  had  been  built 
in  1873,  but  no  other  part  of  the  Cathedral  had  been  afterwards 
erected,  nor  funds  collected  for  the  purpose.  The  project  had, 
however,  never  been  abandoned,  and  merely  remained  in  abeyance 
for  want  of  funds,  but  no  intention  of  proceeding  with  it  in  the 
near  future  was  shown. 

JleUmuth  for  the  plaintiffs. 

TT.  i?.  Meredith^  Q.  C,  and  Gronyn  for  defendants. 

Boyd,  C. — Clause  2  of  sec.  100  of  the  Dominion  Railway  Act 
reads  thus :  "  No  person  shall,  at  any  time,  be  compelled  _ 
to  sell  or  convey  or  eive  possession  of,  to  any  company,  way  act-cok- 
a  part  only  of  any  house  or  other  building  or  manufac- 
tory, if  such  person  is  willing  and  able  to*sell  and  convey  and  give 
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possession  of  the  wliole  thereof ."  R.  S.  C.  ch.  109,  vol.  ii.,  p.  1612. 
This  language  is  identical  in  meaning  with,  though  not  literally 
the  same  as,  the  English  original  to  be  found  in  sec.  92  of  the 
Lands  Clauses  Consolidation  Act,  1845  (8  Vic.  ch.  18).  The 
terms  "  house,"  "  building,"  "  miinufactory,"  ai-e  to  receive,  there- 
fore, substantially  the  same  meaning  as  the  English  judges  have 
put  upon  the  same  words  in  the  section  of  the  Lands  Clauses  Act. 
"  House"  has  been  held  to  mean  that  which  is  a  house  both  in  the 
ordinary  and  legal  sense,  i.«.,  the  house  and  curtilage  and  garden 
and  all  that  is  necessary  to  the  equipment  of  the  house.  ''Building" 
is  held  (in  extension  of  the  meaning)  to  include  any  erection  which 
is  in  the  nature  of  a  house,  and  so  "  manufactory"  applies  to  a  tliird 
class  of  structure  which  may  be  house  and  may  be  building  and 
may  be  something  more. 

No  part  of  the  section  is  to  be  so  read  as  to  diminish  any  other 
part.  Each  thing  described  is  different  from  the  others,  and  it  is 
not  circumscribed  by  the  description  of  any  of  the  others.  I^er 
Brett,  L.  J.,  in  Richards  v.  Swansea  Improvement  and  Tramwaj's 
Co.,  9  Ch.  D.  434. 

The  Dominion  Legislature  having  by  47  Vic.  ch.  11,  sec.  15,  in- 
corporated in  our  law  the  provisions  of  sec.  92  of  the  Lands  Clauses 
Act,  the  effect  is  to  embody  it,  as  judicially  interpreted  in  England, 
according  to  the  views  enunciated  in  Trimble  v.  Hill,  6  App.  Cas. 
342. 

To  determine  the  main  Question  now  in  litigation  it  is  only 
necessary  to  refer  to  two  or  three  cases  which  show  the  scope  of  the 
section  in  circumstances  not  unlike  the  present. 

The  railway  was  enjoined  against  taking  less  than  the  whole  in 
AuTHORirras  Lord  Robert  Grosvenor  v,  Hampstead  Junction  R. 
EXAMINED.  Co.,  1  DeG.  &  J.  446.  They  had  proposed  to  take  a 
piece  from  the  corner  of  land  belonging  to  trustees  of  almshouses 
intended  to  be,  but  as  yet  only  in  part  erected,  which  piece  would 
before  completion  of  the  buildings  in  accordance  with  the  designs 
have  been  part  of  the  garden  in  front  of  the  almshouses.  In  that 
case  it  appears  from  the  report  in  the  Jurist  that  the  building  oper- 
ations had  been,  as  here,  suspended  for  want  of  funds  (3  Jur.  N.  S. 
1085). 

A  like  case  was  Alexander  v.  Crystal  Palace  R.  Co.,  30  Beav.  556, 
where  the  land  in  question  lay  in  front  of  houses  in  the  course  of 
erection,  which  land  it  was  intended  to  attach  to  the  houses  as  gai*- 
dens. 

Governors  of  St.  Thomas's  Hospital  v.  Charing  Cross  R.  Co.,  1 
J.  &  H.  400,  was  the  case  of  taking  a  part  of  the  detached  wing  of 
a  hospital  and  the  garden  of  the  hospital,  although  both  were  mod- 
ern additions  to  an  ancient  edifice.  See,  also,  Cole  v.  West  Lon- 
don, etc.,  R.  Co.,  27  Beav.  242. 
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The  defendants  liave  taken  a  strip  of  land,  from  the  south-west 
side  of  the  "  Cathedral  block"  in  the  city  of  London,  which  is  de- 
scribed and  recognized  as  having  that  character  by  37 
Vic.  ch.  9  (O.),  being  an  "Act  to  incorporate  the  Cathe-  mo  xmc  cathb- 
dral  of  Holy  Trinity  of  London."  The  whole  property  ^"^^ 
is  enclosed  by  one  fence  and  is  bounded  on  three  sides  by  public 
streets.  Upon  the  property  is  erected  the  Chapter  House,  which 
was  intended  to  be  a  part  of  and  united  to  the  Cathedral  building 
proper.  Upon  the  delineation  of  the  ground  plans  the  strip  taken 
by  the  railway  will  cut  off  a  part  of  the  projected  main  edifice,  so 
that  the  contemplated  scheme  will  be  directly  interfered  with  by 
the  invasion  of  tne  railway.  The  Act  incorporates  the  Bishop  and 
the  Dean,  Archdeacons,  and  Canons  for  the  time  being  of  the 
Diocese  of  Huron  ;  that  is  to  say,  the  Bishop  and  Chapter  form  the 
corporation,  and  the  part*  of  the  building  already  erected  is  for  the 
Chapter  House.  This  is  an  adjunct  to  uie  Cathedral  and  is  in  the 
statute  regarded  and  treated  as  the  commencement  of  the  erection 
of  the  cathedral  buildings.  The  Chapter  House  is  the  place  of 
meeting  and  for  the  use  of  the  clergymen  and  others  who  with  the 
Bishop  form  a  diocesan  body,  and  it  appeal's  to  be  necessary  to 
give  completeness  to  the  constitution  of  an  episcopal  see. 

The  Cathedral  is  the  Bishop's  church  outwardly  indicated  by 
his  official  seat  (cathedra)  being  placed  there.     Such  is  the  pre«^ent 

Position  of  the  Chapter  House  which  was  established  as  "  The 
Vo-Cathedral"  by  Bishop  Hellmuth,  and  no  Jilteration  has  been 
since  then  made  in  this  regard,  though  a  change  is  contemplated  by 
the  present  Bishop  by  which  the  dignity  is  to  be  transferred  to  St. 
Paul's  Church.  Such  a  change,  however,  is  not  final,  and  the  origi- 
nal purpose,  contemplated  by  the  statute,  may  be  hereafter  resumed 
by  any  incumbent  of  the  episcopal  office.  I  must,  in  law,  regard 
this  block  of  land  as  set  apart  for  cathedral  purposes,  on  which  there 
is  already  erected  part  of  the  cathedral  buildings,  and  which  has  not 
by  any  act  or  default  of  the  corporation  yet  lost  this  distinctive 
ecclesiastical  cliaracter. 

The  present  occupation  of  parts  of  the  Chapter  House  and  of 
the  grounds  is  quite  consistent  with  the  ultimate  purpose  of  the 
corporation,  and  all  the  holdings  and  tenant  arrangements  are  in 
subordination  to  the  main  scheme  for  which  the  block  is  held  under 
the  statute.  On  this  first  point  my  conclusion  is  against  the  railway. 
The  next  question  is,  as  to  the  form  of  relief.  The  plaintiffs 
insist  that  the  company  cannot  withdraw  or  desist,  but 
must  be  compelled  to  take  and  pay  for  the  whole  cathe-  pamy  to  wwh- 
dral  block.  I  am  not  able  so  to  view  the  position  of  the  ^^^' 
parties,  and  though  the  railway  has  taken  possession  of  the  land 
and  done  some  work  thereon,  1  think  they  have  yet  the  right  to 
i^esile. 
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The  point  would  be  plain  enough  if  the  company  had  not  entered 
upon  the  land. 

In  King  v.  Wycombe  R.  Co.,  28  Beav.  104,  notice  having 
been  given  to  take  part  by  tiie  company,  and  the  owner  re- 
quiring tlie  company  to  take  the  whole,  it  was  held  that  the  com- 
pany might  abandon  the  notice  and  refuse  to  take  any  part,  the 
owner  not  having  been  in  the  least  dislurbed.  That  case  is  not 
cited,  but  the  same  result  is  reached  in  Orierson  v.  Cheshire  Lines 
Committee,  L.  R.  19  £q.  83,  where  Bacon,  Y.  C,  explains  the  ear- 
lier decisions  in  Mai*son  v.  London,  etc,  R.  Co.,  L.  K.  6  Eq.  101, 
and  s.  c,  7  Eq.  546,  upon  which  the  plaintiflEs  relied  before  me. 
But  the  mere  going  into  possession,  which  appears  to  have  been  a 
high-handed  act  on  the  part  of  the  railwav,  should  not  necessarily 
commit  them  to  the  purchase  of  the  whole.  The  entry  had  refer- 
ence only  to  a  desire  to  purchase  the  strip  delineated  on  the  plans 
— no  more.  Had  the  plaintiffs  accepted  the  notice  to  arbitrate  for 
this,  there  would  have  been  a  consensus  as  to  the  quantity.  But 
the  plaintiffs  reject  the  offer  and  make  the  counter-claim  that  all 
should  be  taken,  or  none.  To  this  the  company  sent  a  refusal,  so 
tliat  the  parties  were  not  at  one,  and  it  would  be  an  arbitrary  pro- 
ceeding to  declare  that  the  company  must  now  purchase  the  whole 
whether  they  will  or  not. 

The  option  to  take  the  whole  still  remains  with  the  company. 
If  they  do  not  upon  the  declaration  I  now  make  that  the  plaintiffs 
were  not  compelled  to  sell  part,  elect  to  take  the  block,  they  must 
witlidraw  and  pay  all  damages  and  costs  sustained  by  the  plaintiffs 
— to  be  ascertained  by  the  Master.  This  election  to  be  made  in 
ten  days  after  judgment.  Apart  from  the  equitable  view  in  which 
I  have  placed  the  matter,  I  think  that  the  clause  as  to  desistance,  sec. 
8,  sub-sec.  26  (p.  1469),  applies  with  peculiar  propriety  to  such  a 
state  of  facts  as  we  have  here. 

In  Grimshawe  v.  Grand  Trunk  R  Co.,  15  U.  C.  R.  224, 
Robinson,  C.  J.,  thought  that  there  was  power  to  withdraw  even 
after  possession  taken  :  a  fortiori  should  tins  be  permissible  where 
the  possession  is  of  merely  a  part,  and  having  reference  only  to  that 

Eart,  and  it  is  proved  that  the  proprietor  objects  to  the  company 
aving  that  part  unless  on  condition  of  taking  the  whole. 
The  objection  that  the  plaintiffs  are  unable  to  convey  is  answered 
by  the  case  in  1  J.  &  H.  410,  and  coupled  with  the  declaration 
there  will  be  an  injunction  aa:ainst  taking  part  only,  as  in  Sparrow 
V.  Oxford,  etc.,  R.  Co.,  2  DeG.  M.  &  G.  94. 
Costs  to  the  plaintiffs,  and  if  necessary  a  reference  as  to  damages. 
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Ohio  and  Mississippi  E.  Co. 

V. 

People. 

(Advance  Case,  lUinaU.    Septeniber  27,  1887.) 

The  defendant  company  erected  a  fence  ten  feet  within  and  upon  its  right 
of  way,  and  that  distance  from  the  adjoining  owner's  land.  The  statute 
(Rev.  St.  c.  114,  §  48)  provides  that  "  every  railroad  corporation  shall  .... 
erect  and  maintain  fences  upon  both  sides  of  its  road,"  etc.     Held — 

1.  That  the  fence  constructed  was  not  in  compliance  with  the  statute,  but 
the  fencing  should  embrace  the  entire  right  of  way. 

2.  That  tnandamus  is  the  proper  proceeding  to  compel  a  railroad  company 
to  construct  its  fences  in  compliance  with  the  provisions  of  the  statute. 

Appeal  from  appellate  court,  third  district;  James  A.  Ckeigh- 
TON,  Judge. 

The  petition  in  this  case  is  for  a  mandamus^  and  was  exliibited 
in  the  name  of  the  people  on  the  relation  of  John  S.  Lyman 
against  the  Ohio  &  Mississippi  R.  Co.,  to  compel  respondent  to 
erect  a  fence  on  the  south  line  of  its  right  of  way  through  lands 
owned  by  relator,  over  and  upon  which  its  track  is  constructed. 
Omitting  the  formal  facts,  the  following  are  the  principal  allega- 
tions contained  in  the  petition:  "That  the  Ohio  &  Mississippi  R. 
Co.,  some  years  since,  constructed  its  railway  across  and  over  said 
lands  of  petitioner,  leaving  a  portion  thereof  upon  the  north  and 
south  of  its  right  of  way  and  track.  That  said  railway  company- 
has  been  in  operation  through  the  county  of  Sangamon  and  over 
said  land  of  petitioner,  running  its  trains  and  engines  and  cars 
over  its  track  through  the  same  for  several  yeai-s  past.  That  it  has 
not  constructed  fences  upon  the  sides  of  its  jroad  through  peti- 
tioner's land,  as  required  by  law.  That  petitioner  has  never 
waived  or  compromised  the  building  of  the  same  by  said  road  ; 
but,  on  the  contrary,  several  weeks  since  served  upon  said  railroad 
company  notice  in  writing  to  build  and  maintain  a  fence  upon  the 
south  side  of  its  road,  where  the  same  goes  through  said  petitioner's 
farm,  within  thirty  days  from  the  service  of  said  notice.  That 
said  time  has  long  since  elapsed,  and  said  railway  company  has 
failed  to  comply  therewith,  but  has  neglected  and  refused  to  erect 
a  fence  upon  the  south  side  of  its  road,  where  the  same  crosses 
petitioner's  said  land.     But,  on  the  contrary,  petitioner  states  to  the 
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court  tliat  said  railway  company,  about  the  time  8aid  notice  expired^ 
and  just  when  it  had  the  material  upon  the  ground  and  worKmen 
ready  to  erect  said  fence,  and  in  order  to  vex  and  annoy  and  injure 
Raid  petitioner,  and  to  evade  tlie  law  with  reference  to  its  dnty  in 
the  premises,  demanded  of  petitioner  that  he  should  help  pay  the 
expenses  of  erecting  said  fence  upon  the  side  of  its  said  road. 
And  petitioner  fnrtn^  states  that,  upon  his  refusal  to  do  so,  said 
railway  company  tlireatened  and  did  erect  said  fence  ten  (10)  feet 
north  of  the  south  side  of  its  said  road,  and  that  distance  within 
the  south  line  of  its  right  of  way.  And  petitioner  further  states 
that  said  raih-oad  company  has  completed  said  fence  within  tlie 
side  of  its  road  as  aforesaid,  and  since  doing  the  same  has  cut  away 
and  removed  its  hedge  and  fence  at  the  ends  of  petitioner's  said 
tract  of  land,  where  said  road  enters  and  goes  out  at  the  %ame, 
and  between  said  fence,  which  it  has  so  erected  as  aforesiwd,  and 
petitioner's  land,  thereby  exposing  petitioner's  said  land  to  the 
trespassing  of  stock  from  the  higliway  at  one  end,  and  the  egress 
of  petitioner's  stock  upon  said  liighways,  and  also  exposing  peti« 
tioner's  stock  to  said  company's  track  at  the  other  end  of  s^iid 
fence;  and  has  forbidden  petitioner  from  inclosing  his  said  land 
upon  said  new  fence  erected  by  said  railroad  company,  and  forbid- 
den his  entering  upon  their  ten  feet  of  right  of  way  thrown  out  by 
them  as  aforesaid,  for  the  purpose  of  inclosing  upon  their  said  new 
fence.  Petitioner  further  avers  that  by  an  act  of  the  legislature  of 
Illinois  in  relation  to  fencing  and  operating  railroads,  approved 
March  1,  1874,  in  force  July  1, 1874,  it  became  and  was  the  duty 
of  said  railway  company,  after  the  service  of  notice  as  aforesaid  by 

f)etitioner  to  build  said  fencs  upon  the  side  of  its  said  road,  to  have 
)uilt  the  same  upon  the  line  between  said  railway  company's  right 
of  way  and  petitioner's  said  land,  so  that  petitioner  might  have 
joined  his  fence  thereto,  and  inclosed  his  said  land  thereon.  And 
petitioner  avers  it  is  still  the  duty  of  said  railway  company  to 
build  and  maintain  a  fence  upon  said  line,  such  as  required  by  said 
act,  and  by  said  notice  from  ])etitioner.  Wherefore  i)etitioner  asks 
the  aid  of  the  court  in  the  premises,  and  to  that  end  makes  said 
railway  company  defendant." 

Respondeni  filed  a  general  demurrer  to  the  petition,  and  assigned 
the  following  grounds  of  demurrer:  First,  that  the  said  petition 
does  not  state  facts  sufficient  to  authorize  the  issuing  of  the  writ  of 
mandamus  as  prayed  for.  Second,  that  the  right  sought  to  be  en- 
forced is  created  by  statute,  and  the  statute  provides  an  adequate 
remedy  which  is  exclusive.  Tlie  demurrer  was  overruled,  and  on 
respondent  electing  to  stand  by  its  demurrer,  the  court  rendered 
judgment  awarding  a  peremptory  7wa7i^amt/«  to  issue  as  prayed  for 
in  the  petition.  That  judgment  was  afterwards  affirmed  in  the 
appellate  court  of  the  third  district,  and  respondent  asked  for  and 
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VTBS  allowed  an  appeal  to  tbe  enpreme  courty  which  it  afterwards 
perfected  by  giving  the  usual  bond. 

PoUard  &  Werner  for  appellant. 

ConnoUy  <6  Mather  for  appellee. 

Scott,  J. — Section  1  of  the  act  of  the  general  assembly  in  rela- 
tion to  "  fencing  and  operating  railroads,"  in  force  July  1,  1874, 
provides:  "Tliat  every  railroad  corporation  shall,  statutoetpbo- 
within  six  months  after  any  part  of  its  line  is  open  for  JSrarfoM  ^^^ 
use,  erect,  and  thereafter  maintain,  fences  on  both  "^**»- 
sides  of  its  road,  or  so  much  thereof  as  is  open  for  use,  suitable  and 
sufficient  to  prevent  cattle,  horses,  sheep,  hogs,  or  other  stock,  from 
get^in^  on  such  railroads,  etc.,  with  gates  or  bai*s  at  farm  crossings 
of  suci)  railroads,  which  farm  crossings  shall  be  constructed  by 
such  corporation  when  and  where  the  same  may  become  necessary 
for  the  use  of  the  proprietors  of  the  lands  adioining  such  rail- 
roads." Two  questions  are  made  on  this  record:  First,  whether, 
under  the  provisions  of  the  statute  cited,  it  is  the  dutv  of  the  rail- 
road company  to  constinict  a  line  of  fence  on  the  south  line  of  its 
right  of  way  where  the  same  passes  over  and  through  the  lands 
owned  by  the  relator;  and,  second,  can  respondent  be  compelled  to 
perform  its  statutory  duty  in  that  regard  by  mandamus  f  These 
questions  will  be  considered  briefly,  in  the  order  stated. 

It  is  not  denied  by  the  respondent,  the  statute  imposes  the  duty 
to  erect  and  maintain  a  fence  on  both  sides  of  its  road, 
suitable  and  sufficient  to  prevent  stock  from  getting  constructbdoh 
upon  its  railroad.  Indeed,  that  duty  was  expressly 
recognized  in  this  case;  for  when  the  company  was  notified  by 
the  relator  to  build  a  fence  on  the  south  line  of  its  road  where  the 
same  passes  over  and  through  his  lands,  it  did  construct  a  fence  on 
its  right  of  way  10  feet  north  of  the  south  line  of  its  right  of  way. 
The  question  now  is  whether  a  railroad  company,  in  complying 
with  the  statute  in  question,  may  build  a  fence  required  thereby 
anywhere  on  its  right  of  way,  except  on  the  line  between  its  right 
of  way  and  the  adjoining  owner's  land ;  o;*,  what  is  the  same 
thing,  is  the  fence  now  constructed,  after  notice  given,  10  feet 
within  and  upon  its  right  of  way,  and  that  distance  from  the  ad- 
joining owner's  land,  a  compliance  with  the  provision  of  the  stat- 
ute in  regard  to  fencing  railroads?  It  is  thought  it  is  not.  The 
statute  is  so  plain  in  this  regard,  it  seems  idle  to  attempt  to  con- 
strue it.  It  makes  it  the  duty  of  the  company  to  erect  a  fence  on 
*'  both  sides  of  the  road ;"  that  is,  so  as  to  embrace  the  right  of 
way ;  and  so  this  court  has  held,  in  Railway  Co.  v.  Zeigler,  108 
111.  304;  s.  Cm  15  Am.  &  £ng.  R.  B.  Cas.  519.  In  that  case  it  was 
decided,  a  fence  built  two  feet  inside  of  the  right  of  why  was  not 
constructed  in  conformity  with  the  statute.    The  suggestion  the 
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"sides  of  its  road"  may  mean  the  mere  "track"  upou  whicli  trains 
are  moved,  is  too  absiixd  to  be  seriously  considered. 

The  second  point  presents  some  difficulty,  and  is  not  altogether 
free  from  doubt.  Tnc  iusistance  is,  as  the  statute  which  imposes 
the  duty  upon  a  railway  company  to  erect  fences  on  the  "  sides  of 

its  road,"  gives  the  adjoining  land  owner  the  privilege, 
fSoSaSn™.  on  the  failure  of  the  company  after  notice,  to  construct 

the  fence  himself,  and  recover  double  its  value  with  in- 
terest, that  the  remedy  so  provided  is  exclusive.  It  is  doubtful 
whether  the  adjoining  land-owner,  under  the  facts  in  this  case  as 
they  appear  on  demurrer  to  the  petition,  would  have  the  right  or 
privilege  to  construct  a  fence  on  the  south  line  of  respondent's 
right  or  way.  It  is  seen  the  company,  in  compliance  with  the  no- 
tice given,  did  construct  a  fence  on  its  right  of  way.  The  com- 
plaint is  not  that  the  company  did  not  erect  a  fence  when  notified 
to  do  so,  but  that  it  did  not  erect  it  oh  the  south  side  of  its  right  of 
way,  as  it  was  its  duty  to  do.  The  statute  does  not  contemplate 
there  may  be  two  fences  erected  on  the  rieht  of  way  on  the  same 
side  of  the  track.  That  would  render  it  aifficult,  it  not  impracti- 
cable, for  the  adjoining  land-owner  to  have  the  privilege  of  the 
farm  crossing.  The  statute  declares  he  may  have,  and  which  is  nec- 
essary in  this  case,  as  the  lelator's  land  lies  on  both  sides  of  the 
right  of  way.  The  remedy  given  the  land-owner  to  erect  a  fence 
and  recover  for  it,  under  the  statute,  does  not  seem  to  be  appli- 
cable ;  and,  it  would  seem,  the  only  remedy  left  the  land-owner, 
under  the  facts  in  this  case,  is  to  compel  the  company  to  perform 
the  duty  it  has  undertaken,  in  compliance  with  the  provisions  of 
the  statute.  That  can  only  be  done  by  mandamus^  and  such  is  an 
appropriate  remedy.  Had  the  company  refused  to  erect  the  fence 
after  notice,  then,  and  not  till  then,  the  contingency  would  have 
arisen  in  which  the  land-owner  might  have  erected  the  fence,  and 
recovered  the  statutory  penalty.  Snt  that  it  did  not  do;  and  it 
would  seem  to  follow,  the  most  complete,  if  not  the  only,  remedy 
the  land-owner  would  have,  would  be  to  compel  respondent  by 
mcundamua  to  erect  the  fence  required  by  the  statute,  in  the  man- 
ner it  contemplates  shall  be  done,  viz.,  on  the  south  line  of  its 
right  of  way.  Placing  the  fence  where  it  is  according  to  the  alle- 
gations of  the  petition,  which,  of  course,  the  demurrer  admits  to 
be  true,  is  mere  captious  conduct,  to  avoid  a  plain  and  obvious 
statutory  duty,  which  the  law  will  not  tolerate.  Not  to  prevent 
such  conduct  would  be  to  allow  the  corporation  by  a  mere  trick  to 
defeat  the  statutory  rights  of  the  adjoining  land-owner.  Corpora- 
tions, like  individuals,  ought  to  observe  good  neighborship ;  and  if 
they  will  not  voluntarily  square  their  conduct  to  such  a  rule,  they 
should  be  compelled  to  do  so. 
But  there  is  another  view  to  be  taken.    Section  9  of  the  "Act  to 
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revise  the  law  in  relation  to  mandamtta^^  (Rev.  St.  1874)  provides: 
"  The  writ  of  mandamus  shall  not  be  denied  because  the  petitioner 
may  have  another  speciiic  legal  remedy,  when  such  writ  will 
afford  a  proper  and  sufficient  remedy."  Under  this  statute  it  has 
been  held  by  tliis  court,  and  the  supreme  court  of  the  United 
States,  the  inquiry  whether  there  may  be  another  or  even  a  better 
mode  of  redress  than  the  one  asked  for  does  not  arise,  and  so  the 
rule  is  now  well  settled  that  mandamus  will  lie  in  all  cases  where 
it  affords  a  proper  and  sufficient  remedy  for  the  enforcement  of  a 
legal  right  or  an  obvious  duty,  the  performance  of  which  involves 
the  exercise  of  no  discretion,  without  regard  to  whether  there  may 
be  some  other  adequate  remedy  or  not.  People  v.  Village  of 
Crottv,  93  111.  180 ;  Lower  v.  U.  S.,  91  U.  S.  636.  Here,  it  was 
the  plain  duty  of  respondent,  when  it  undertook  to  build  the  fence 
in  compliance  with  statute,  after  notice,  to  build  on  the  line  be- 
tween its  right  of  way  and  the  land  of  relator.  In  no  other 
way  could  it  comply  with  the  statute ;  and  mundam,u8  is  an  appro- 
priate remedy  to  compel  the  performance  of  the  legal  duty  in  that 
respect. 

The  iudgfnent  of  the  appellate  court  will  be  affirmed.    Judg- 
ment affirmed. 

Fences  as  an  Element  of  Damage  in  Eminentdomain  Proceedings! — See 
this  subject  reviewed  inaotetoCentralia,  etc.,  R.  Co.  v.  iUzman,  mi^a^  p.  836* 


Long  Dook  Co.  et  al^ 

« 

V. 

MoRBia  AND  Essex  B.  Co.  et  aZ. 

(Adoanee  Cate^  New  Jersey.     January  12,  1887.) 

The  Long  Dock  Co.  was  the  owner  in  fee,  and  the  Erie  R.  Co.  the  lessee, 
with  the  option  of  purchase,  of  certain  lands  which  the  Morris  &  Essex  R. 
Co.  was  desirous  of  acquiring  for  its  use,  and  which  it  had  the  power  to  con- 
demn. An  amement  was  entered  into  by  which  they  agreed  to  sell  to  the 
M.  &  E.  Co.  the  land  at  a  price  to  be  fixed  by  condemnation  proceedings.  The 
proceedings  in  condemnation  were  taken,  the  damages  assessed,  and  a  deed 
was  tendered  to  the  M.  &  E.  Co.,  who  refused  to  pay  the  money  with- 
out a  release  of  the  mortgage  incumbrances  on  the  property.  The  lease  was 
given  in  1850.  The  following  mortgages  were  on  the  property:  two  by  the 
predecessor  of  the  Erie  Co. — one  in  1858  and  one  in  1850,  both  passing  after- 
acquired  property ;  one  in  1863  by  the  Long  Dock  and  Erie  companies,  which 
allowed  them  to  sell  the  tract  condemned  free  of  the  Uen,  on  applying  the  {uro- 
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ceeds  to  a  sinkioff  fund;  other  two  by  the  Erie  Co. — one  in  1870  and  one  in 
1874;  two  by  the  N.Y.,  L.  £.  &  W.  R.  Co.— one  in  1878,  the  other  after  1868; 
and  two  other  small  mortgages.  In  an  action  brought  to  compel  the  Morris 
&  Essex  Co.  to  accept  the  deed  and  pay  the  money,  the  parties  interested  in 
the  mortgage  answering  and  submitting  their  rights  to  the  court,  it  was  hM — 

1.  That  so  much  of  the  award  as  was  for  the  interest  of  the  Long  Dock 
Co.  was  applicable  to  the  two  small  mortgages,  and  the  mortgage  (not  yet 
due)  of  1863. 

2.  That  so  much  as  was  for  the  lessee^s  interest  was  applicable  to  the  other 
mortgages  (not  yet  due),  in  their  order  of  priority. 

8.  That  the  deed  be  accepted,  and  the  award  paid  into  court,  to  be  turned 
over  to  the  Long  Dock  Co.,  upon  proof  being  made  of  a  proper  investment 
for  the  sinking  fund  as  required  by  the  mortgage  of  1868. 

A  provision  in  a  railroad  mortgage  for  the  expenditure  of  money  received 
Prom  the  sale  of  part  of  the  property  clear  of  the  mortgage  is  not  complied 
with  by  the  expenditure  of  other  money  before  the  receipt  of  the  purchase- 
money  of  the  property  sold,  unless  it  was  expended  under  circumstances 
such  as  to  connect  the  antecedent  expenditure  and  the  purchase- money  to- 
gether in  such  a  way  as  to  show  that  the  expenditure  was  made  with  the  ex- 
pectation of  reimbursement  out  of  the  purchase- money,  and  in  reliance  upon 
the  receipt  thereof  for  that  purpose. 

Bill  for  relief.     On  final  hearing  on  pleadings  and  proof. 
Corilandt  Parker  for  complainants. 
e/.  D.  Bedle  f6r  defendant's. 

RuNYON,  Oil. — In  1884  the  Morris  &  Essex  R.  Co.,  being  de- 
sirous of  acquiring  for  its  use  certain  land  which  it  had  the  power 
to  condemn,  agreed  with  the  Long  Dock  Co.,  the  owner  of  trie  fee 
therein,  and  tne  Erie  R.  Co.,  the  lessee  thereof,  under  a  lease 
from  the  Long  Dock  Co.,  to  the  New  York  &  Erie  R.  Co.,  the 
predecessor  of  the  Erie  R.  Co.,  and  to  whose  rights  under  the  lense 
the  last-named  company  succeeded,  for  the  purchase  thereof.  By 
the  agreement  the  Long  Dock  Co.  and  the  Erie  R  Co.  agreed 
to  sell  the  land  to  the  Morris  &  Essex  R.  Co.,  at  a  price  to  be 
fixed  by  proceedings  to  be  taken  by  that  compan}^  for  the  con- 
demnation thereof.  The  Morris  &  Essex  R.  Co.,  with  the  consent 
of  the  other  two  companies,  entered  at  once  into  the  possession  of 
the  property.  The  proceedings  in  condemnation  were  taken  by 
the  Delaware,  Lackawanna  &  Western  R.  Co.,  lessee  of  the  Morris 
&,  Essex  R.  Co.,  and  the  price  of  the  land  and  the  damages  for  tlie 
taking  thereof  were  fixed  therein  at  $70,470.  Subsequently  the 
Long  Dock  Co.  and  the  Erie  R.  Co.  and  Hugh  J.  Jewetr, 
receiver,  appointed  by  this  court  for  the  creditors  and  stockholders 
of  the  latter  company,  executed  a  deed  for  the  property  (the  re- 
ceiver having  duly  obtained  permission  from  this  court  to  do  so) 
to  the  Morris  &  Essex  R.  Co.,  and  tendered  it,  on  or  about  the 
first  of  November,  1877,  to  that  company,  and  demanded  payment, 
but  it  refused  to  pay  the  money  on  the  ground  that  it  could  n  o 
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safelj  do  so  without  a  release  of  the  mortgage  incnmbrances  upoa 
the  property.  This  suit  is  brought  to  compel  the  Morris  &  Essex 
R.  Co.  and  the  Delaware,  Laekawanua  &  Western  R.  Co.  to  accept 
the  deed,  and  pay  the  money,  with  the  interest  thereon,  to  the  Lon^ 
Dock  Co. 

The  defendants  are  the  Morris  &  Essex  R.  Co.,  the  Delaware, 
Lackawanna  &  Western  R.  Co.,  and  the  holders  of  the  mortgages 
upon  the  property.  None  of  the  holders  of  the  mortgages  object 
to  the  payment  of  the  money  to  the  Long  Dock  Co.  Tliose  of 
them  that  have  answered  submit  their  interest  in  the  matter  to 
the  decision  of  the  court.  The  property  is  covered  by  two  small 
mortgages,  and  by  a  mort^ige  for  $3,000,000  and  interest,  given 
May  25,  1863,  by  the  ijong  Dock  Co.  and  the  Erie  R.  Co. 
to  Jolm  Earl  Williams  and  Dudley  S.  Gregory,  trustees.  These 
are  two  mortgages  given  by  the  New  York  &  Erie  R.  Co.,  and 
held  by  J.  Bancroft  Davis  as  surviving  trustee,  one  given  in  1858, 
and  tlie  other  in  1859;  two  given  by  the  Erie  R.  Co.  to  the 
Farmers'  Loan  &  Trust  Co.,  as  trustees,  one  in  1870  and  the  other 
in  1874;  and  anothergiven  in  1878  to  that  company  by  the  New 
York,  Lake  Erie  &  Western  R.  Co.,  the  successor  of  the  Erie  R. 
Co.;  and  another  also  given  after  the  mortgage  of  1863  by  the 
same  company  to  the  United  States  Trust  Co. 
.  The  mortgage  given  by  the  Long  Dock  Co.  and  the  Erie  R. 
Co.  declares  that  it  is  provided  and  agreed  between  the  parties 
thereto  that  the  Long  Dock  Co.  reserves  and  retains  for  itself,  to 
be  exercised  by  the  consent  of  Erie  R.  Co.,  and  also  reserves 
for  that  company  (which  is  to  have  the  right  wnen  it  shall  be- 
come the  owner  of  the  mortgaged  premises!  the  right  to  sell,  re- 
lease, and  dispose  of,  free  from  the  lien  of  tlie  mortgage,  any  part 
of  the  land  covered  by  the  mortgage  not  occupied  oj  or  (in  the 
opinion  of  the  Erie  R.  Co.)  needed  for  the  tracK  or  depot  of  that 
company,  or  the  ferry  to  be  maintained  over  the  Huason  river ; 
and  that  any  conveyance  of  the  lands  which  the  Long  Dock  Co.  is 
thereby  permitted  to  convey,  free  from  the  mortgage  made,  with 
a  recital  or  covenant  that  the  land  is  conveyed  or  released  free 
from  the  lien  of  the  mortgage  (and  it  is  declared  and  provided  that 
no  other  conveyance  whatever  shall  convey  the  lands  free  from 
such  lien),  shall  convey  the  land  free  and  discharged  of  any  lien 
created  by  the  mortgage;  and  that  as  to  such  land  the  mortgage 
shall  thereafter  be  void,  except  as  in  the  conveyance  may  be  pro- 
vided. And  the  Long  Dock  Co.  and  the  Erie  R.  Co.  therebv 
bind  themselves  that  in  case  and  whenever  any  of  the  lands  shall 
be  conveyed  or  released  by  virtue  of  those  provisions,  free  from 
the  lien  of  the  mortgage,  they  will  apply  the  proceeds  of  the  sale  to 
the  purchase  and  extinguishment  of  tlie  bonds  secured  by  the  mort- 
gage, or  of  500  prior  bonds  thereinbefore  referred  to  (secured  by  a 
SO  Am.  &  Eng.  R.  Ca8.-28 
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mortage  made  in  1857),  or  invest  them  in  trust  upon  good  and 
snflScient  securities  by  bond  and  mortgage  upon  i*eal  estate  worth 
double  the  sum  loaned,  or  in  the  public  stocks  or  bonds  of  the 
United  States,  or  will  purchase  therewith  other  lands  or  i-eal  estate 
as  authorized  by  their  charter,  which  lands  and  real  estate  shall 
forthwith  be  mortgaged  to  secure  the  payment  of  the  bonds  before 
mentioned,  or  will  expend  them  in  making  improvements  upon 
the  other  mortgaged  land  not  released  from  the  mortgage;  and  it 
is  further  provided  that  such  money,  when  so  invested,  and  the 
proceeds  thereon,  shall  form  a  sinking  fund  for  the  payment  and 
purchase  or  security  of  the  bonds  thereby  secured,  or  of  the  other 
500  bonds,  and  for  no  other  purpose  whatever.  It  is  also  provided 
that  the  proceeds  may  be  applied  to  the  extinguishment  of  any 
liens  which  may  be  tnen  unreleased  upon  the  mortgaged  premises. 

The  complainants  allege  in  the  bill  that,  expecting  to  receive 
the  money  awarded  for  tne  property  and  damages  in  the  condem- 
nation proceedings,  they  expended  about  the  time  of  the  date  of 
the  deed  they  tendered,  and  since  that  time,  a  sum  of  money  larger 
than  the  sum  awarded,  viz.,  over  $300,000,  in  making  improve- 
ments upon  the  unreleased  and  unreleasable  part  of  the  mortgaged 
premises;  and  they  claim  that,  having  so  made  such  expenditures, 
they  are  entitled  to  receive  the  amount  of  the  award,  with  the  in- 
terest thereon.  It  appears  by  the  evidence  that,  since  the  making 
of  the  award,  the  complainants  have  indeed  expended  a  large  sum 
of  money  in  improvements  upon  the  rest  of  the  mortgaged  prem- 
ises,  but  it  does  not  appear  that  such  expenditure  was  made  in  tiie 
expectation  of  receiving  the  money  due  upon  the  award.  The 
provision  in  the  mortgage  for  the  expenditure  of  money,  received 
irom  the  sale  of  property  clear  of  the  mortgage,  obviously  and  by- 
its  terms  contemplates  the  expenditure  of  the  money  after  it  shall 
have  been  received,  and  it  cannot  be  held  to  have  been  complied 
with  by  the  expenditure  of  other  money  before  the  receipt  oi  the 
purchase  money  of  the  property  sold,  unless  it  was  expended  under 
circumstances  such  as  to  connect  the  antecedent  expenditure  and 
the  purchase  money  together  in  such  a  way  as  to  show  that  the 
expenditure  was  made  with  the  expectation  of  reimbursement  out 
of  the  purchase  money,  and  in  reliance  upon  the  receipt  thereof 
for  that  purpose.  This  case  shows  no  such  circumstances.  For 
aught  that  appeai*8,  the  expenditure  was  made  without  regard  to 
the  receipt  of  the  money  in  question. 

The  mortgages  of  1858  and  1859,  given  by  the  New  York  & 
Erie  R.  Co.  to  James  Brown  and  John  C.  Bancroft  Davis,  tmstees, 
were,  as  before  stated,  made  before  the  mortgage  from  the  Loiig 
Dock  Co.  and  the  Erie  R.  Co.  to  John  Earl  Williams  and  Mf.  S. 
Gregory,  which  was  made  in  1863.  They  embrace  by  their  terms 
after-acquired  property,  and  the  other  mortgages  subsequent  to  the 


EMINENT  DOMAIN— DISTRIBUTION  OF  AWARD.  435 

mortgage  of  1863  cover  the  rights  of  the  mortgagors  in  and  to  the 
pi*emise8  mentioned  and  described  in  that  mortgage.  The  Long 
Dock  Co.,  behig  the  owner  of  the  mortgaged  premises,  made  this 
lease  before  mentioned  to  the  New  York  &  Erie  R.  Co.  in  1856. 
The  lease  passed  as  after-acqnired  property  nnder  the  mortgages 
of  1858  and  1859.  So  mncu  of  the  award  as  is  for  the  interest  of 
the  owner  of  the  fee  in  the  land  is  applicable  to  the  two  small 
mortgages  given  bj  the  Long  Dock  Co.  upon  the  property  prior 
to  the  lease,  and  then  to  the  mortgage  given  by  the  Long  Dock  Co. 
and  the  Erie  K.  Co.  So  much  of  tlie  award  as  is  for  the  lessee's 
interest  in  tlie  property  is  applicable  to  the  other  mortgages  in  the 
order  of  priority. 

Those  mortgages  are  all  npon  the  interest  of  the  lessee.  It  is 
«aid  that  the  500  bonds  mentioned  in  the  mortgage  from  the  Long 
Dock  Co.  and  the  Erie  R.  Co.  have  been  paid.  The  two  small 
mortgages  may  be  paid  off  out  of  the  money,  and  inasmuch  as  the 
other  mortgages  are  not  yet  due,  and  the  answering  defendants 
submit  their  rights  in  the  premises  to  the  determination  of  this 
«ourt,  it  will  be  decreed  that  the  deed  from  the  Long  Dock  Co. 
be  accepted  by  the  Morris  &  Essex  B.  Co.,  and  tliat  a  part  of  the 
provision  made  in  the  mortgage  given  by  the  Long  Dock  Co.  and 
the  Erie  E.  Co.,  and  hereinbefore  stated,  for  the  appropriation  of 
the  purchase  money  of  property  sold  free  from  the  hen  of  the 
mortgage,  be  adopted  in  disposing  of  the  money  awarded  in  the 
proceedings  for  condemnation,  or  so  much  thereof  as  may  remain 
after  paying  the  two  small  mortgages.  The  money  must  be  in- 
vestea  in  trust,  npon  good  and  sufficient  securities  of  bond  and 
mortgage  of  real  estate  worth  double  of  amount  loaned,  or  in  the 

{>ublic  stocks  or  bonds  of  the  United  States,  such  investment  to  be 
leld  as  a  sinking  fund  to  be  applied  to  the  payment  of  the  remain- 
ing mortgages  in  accordance  with  tlie  equitable  rights  of  the  mort- 
gagees in  the  futid,  or  the  Long  Dock  Co.  may  expend  the  money 
in  improvements  of  the  value  uiereof  upon  the  remainder  of  the 
mortgaged  premises.  The  money  should  be  paid  into  court,  to  be 
paid  out  for  such  investment,  or  when  a  master  to  whom  the  matter 
way  be  referred  shall  have  reported,  and  the  report  shall  have  been 
•duly  confirmed,  that  such  improvements  have  been  made.  The 
Morris  &  Essex  R.  Co.  and  its  lessee  have  had  possession  of  the 
property  from  the  time  of  the  date  of  the  award.  They  should 
pay  interest  at  the  legal  rate  for  the  time  being  thereupon.  Upon 
the  deliverv  of  the  deed,  they  should  pay  the  money  into  court. 
No  costs  of  this  suit  will  be  awarded  to  either  side. 

Condemnation  of  Mortgaged  Property. — Bights  of  MoBTOAOBS.-*-Prop- 
<erty  subject  to  a  mortgage,  like  all  other  property,  is  liable  to  be  taken  for 
public  use  upon  compensation  being  made.  Ala.  &  Florida  R  Co. «.  Eenney, 
«9  Ala.  807.  . 
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Highti  of  Mortgagee  to  Notice, — GeDerally,  if  the  mortgagor  alone  is  notified 
of  the  condemnation  proceedings,  the  title  of  the  mortgagee  is  not  divested. 
Severin  «.  Cole  &  B.  0.  R.  &  M.  B.  Co.,  88  Iowa,  468;  Wilson  v.  E.  &  N.  A. 
R.  Co.,  67  Me.  858;  Bright  «.  Piatt,  SS^  N.  J.  Eq.  871;  Michi^n  Air  Line  «. 
Barnes,  40  Mich.  888 ;  Hagar  v.  Brainard,  44  Vt.  294 ;  Warwick  Institution 
«.  City  of  Providence,  12  R.  I.  144. 

Compare  Farnsworth  v.  Boston,  126  Mass.  1;  Breed  v.  Eastern  R.,  5  Gray 
(Mass.),  470,  note;  Schuylkill  Nav.  Co.  f^.  Thoburn,  7  S.  &  R.  (Pa.)  441. 

Under  a  provision  in  a  railroad  charter  requiring  notice  in  condemnation 
proceedings  to  be  given  to  ^^  the  persons  interested,"  a  mortgagee  of  the  lands 
condemned,  if  not  notified,  is  not  bound  by  the  proceedings.  Piatt  v.  Bright^ 
29  N.  J.  Eq.  128;  State  Nat.  R.  Co.  v.  Easton  <&  Amboy  R.  Co.,  7  Yr. 
N.  J.  182. 

In  Severin  v.  Cole  &  B.  C.  R.  &  M.  R.  Co.,  88  Iowa,  468,  notice  of  the 
condemnation  proceedings  was  given  by  the  railroad  company  to  the  mort- 
gagor alone.  The  statute  required  the  commissioners  to  give  the  owner  of 
the  real  estate  five  days'  notice  before  proceeding  to  assess  the  damages. 
ffeldj  that  an  owner  of  real  estate  is  any  person  who  has  an  equitable  right 
to  or  interest  therein,  and  that  a  mortgagee  is  such  person,  and  that  the 
proceedings  without  notice  to  him  did  not  defeat  his  paramount  title. 

In  Cool  0.  Crommet,  18  Me.  250,  the  court  held  that  notice  given  either 
to  the  mortgagor  or  mortgagee  in  the  actual  possession  of  the  land  is  suffi- 
cient. But  in  Wilson  «.  E.  <&  N.  A.  R  Co.,  67  Me.  858,  it  was  held  that  the 
mortgagee  is  entitled  to  notice,  whether  he  is  in  or  out  of  possession.  In 
the  case  last  cited,  Peters,  J.,  observes:  ^*  We  think  a  mortgagee  should  be  • 
notified  and  made  a  party  to  the  proceedihgs,  and  that  the  railroad  company 
takes  the  risk  of  a  want  of  notice  if  none  is  given.  Practically,  however,  in 
many  cases  the  necessity  of  notice  is  avoided ;  as  wherethe  mortgagee  waives 
the  damages,  being  satisfied  with  his  security  upon  the  land  that  is  not 
taken ;  or  where  the  damages  are  awarded  to  the  mortgagor  and  are  paid 
over  to  the  mortgagee  upon  his  receipt  or  release  therefor.  And  we  have  no 
doubt  a  mortgagee  might  resort  to  proceedings  in  chancery  to  recover  the 
damages  awarded  to  the  mortgagor.  But  the  railroad  corporation  must  see 
that  the  mortgagee  is  somehow  paid  or  satisfied  for  the  land  taken  so  far  a» 
covered  by  the  mortgage." 

In  Warwick  Institution  v.  City  of  Providence,  12  R.  I.  144,  the  city  con- 
demned AS  a  public  highway  a  strip  of  mortgaged  land.  The  mortgagee  was 
not  notified  of  the  proceedings  or  made  a  party  thereto.  The  statute  required 
that  notice  should  be  given  to  all  persons  interested  in  the  land.  After  con- 
demnation, the  mortgagee  sold  the  balance  of  the  mortgaged  premises  under 
the  power  contained  in  the  mortgage,  but  the  proceeds  were  not  sufficient  to 
satisfy  his  claim.  He  then  filed  a  bill  in  equity  against  the  city  and  the  mort- 
gagors praying  for  a  foreclosure  of  his  mortgage  on  the  strip  of  land  taken  for 
a  highway.  Held,  that  the  mortgagee's  interest  was  not  legally  condemned, 
and  ne  was  entitled  to  the  relief  prayed  for. 

Bight  of  Mortgagee  to  be  made  Party  to  Proceedings. — The  mortgagee  of  land 
condemned  by  a  railroad  company  is  generally  entitled  to  be  made  a  party 
to  the  condemnation  proceedings.  Dodge  v.  Omaha,  etc.,  R.  Co.,  20  Neb. 
276;  8.  c,  28  Am.  &  Eng.  R.  R.  Cas.  260;  Michigan  Air  Line  Co.  v.  Barnes, 
40  Mich.  888;  Wade  v.  Hennessy,  etc.,  R.  Co.,  55  Vt.  207;  s.  c,  14  Am.  & 
Eng.  R.  R.  Cas.  472;  Warwick  Institution  ©.  City  of  Providence,  12  R.  I. 
144;  Davis  «.  La  Crosse,  etc.,  R.  Co.,  12  Wis.  16;  Gerrard  o.  Omaha,  ete.,  R. 
Co.,  14  Neb.  270;  s.  c,  10  Am.  &  Eng.  R.  R  Cas.  506;  Mutual  Life  Ina.  Co. 
D.  Easton  &  Amboy  R  Co.,  88  N.  J.  Eq.  182;  s.  c,  17  Am.  &  Eng.  R  R. 
Cas.  78.  See,  however,  Breed  «.  Eastern  R,  5  Gray  (Mass.),  470;  Farnsworth 
«.  Boston,  126  Mass.  1,  9 ;  Schuylkill  Nav.  Co.  «.  Thoburn,  7  S.  &  R  (Pa.)  441  ^ 
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All  parties  interested  in  the  land  or  -who  may  be  entitled  thereto  should 
be  brouglit  before  the  court.  Davis  «.  La  Crosse,  etc,,  R.  Co.,  12  Wis.  16. 
8o  in  Gerrard  v,  Omaha,  etc.,  K.  Co.,  14  Neb.  270,  it  was  held  to  be  the 
-duty  of  the  railroad  company  to  bring  in  all  parties  having  an  interest  in  the 
estate,  in  order  that  the  condemnation  money  may  be  properly  applied. 

In  Michigan,  mortgagees  must  be  made  parties  to  the  condemnation  pro- 
ceedings. A  discontinuance  as  to  a  mort^^agee,  without  adjudicating  on  his 
rights,  is^atal  to  the  proceedings.  Michigan  Air  Line  R.  Co.  «.  Barnes,  40 
Mich.  883. 

In  Bright  9.  Piatt,  82  N.  J.  Eq.  871,  Dixon,  J.,  said:  ''By  not  making 
(the  mortgagees)  parties  to  the  condemnation  proceedings,  as  might  have 
been  done  by  notice,  the  company  incurred  a  double  risk.  In  the  first  place, 
if  the  fund  had  been  paid  over  to  these  appellants  (the  mortgagors)  under 
/circumstances  which  did  not  create  an  equitable  estoppel  in  favor  of  the 
company  against  the  other  parties  interested,  the  company  might  be  com- 
pelled again  to  pay  for  the  rights  which  they  would  thus  have  attempted  to 
acquire  without  compensation  to  the  persons  entitled  thereto ;  and,  in  the 
next  place,  these  parties,  if  dissatifi'^d  with  the  award  so  made,  might  have 
insisted  upon  another  appraisement  by  coknmissioners,  of  whose  proceedings 
they  should  have  due  notice." 

The  objection  that  a  mortgagee  has  not  been  made  a  party  to  the  proceed- 
ings by  the  m6rtgagor  for  the  assessment  of  damages  is  removed  where  the  ' 
mortgagee  has  given  his  assent  thereto  by  a  writing  filed  in  the  case. 
Meacham  «.  Fitchburg  R.  Co.,  4  Cushing  (Mass.),  291. 

Eight  of  Mortgagee  to  the  Damagee, — Where  the  statute  provides  for  the  pay- 
ment of  damages  to  the  **  owners  of  the  land,"  a  mortgagee  is  included  under 
this  term.  Bank  of  Auburn  «.  Roberts,  44  N.  Y.  192;  Wilson  v.  European, 
«tc.,  R.  Co.,  67  Me.  858;  Michigan,  etc.,  R.  Co.  v,  Barnes,  40  Mich.  888. 

In  New  Torh,  the  mortgage  is  treated  as  an  assignment  of  the  damages. 
The  damages,  or  so  much  thereof  as  may  be  necessary  to  satisfy  the  mort- 
gage, should  be  paid  to  the  mortgagee.  Bank  of  Auburn  d.  Roberts,  44 
N.  Y.  192;  In  the  Matter  of  John  and  Cherry  Streets,  19  Wend.  (N.  Y.) 
659 ;  Astor  d.  Hoyt,  5  Wend.  (N.  Y.)  608. 

Where  property  taken  for  a  street  is  subject  to  a  mortgage,. it  is  the  duty 
of  the  commissioners  to  award  the  sum  allowed  as  damage  to  the  mortgagee, 
or  as  much  thereof  as  will  satisfy  the  mortgage.  In  the  Matter  of  John  and 
Oherry  Streets,  19  Wend.  (N.  Y.)  659. 

*'  Oioners"  conttnied  to  indtide  Mortgagee, — In  Mainey  the  statute  provides 
that  **  persons  having  any  interest  in  land  (taken  for  railroad)  have  the  rights 
and  remedies  of  owners  to  the  extent  of  their  interest."  Held,  a  mortgage 
whose  mortgage  is  recorded  has  an  interest  as  an  owner  within  the  meaning 
of  this  statute.     Wilson  v.  E.  &  N.  A.  R.  Co.,  67  Me.  868. 

And  in  New  Torkj  an  award  of  damages  to  **  owners  of  property"  depre- 
•ciated  will  be  construed  to  include  mortgagees  and  other  encumbrancers. 
Bank  of  Auburn  v,  Roberts,  44  N.  Y.  192.  In  this  case  Leonard,  C,  said : 
*'The  mortgage  should  be  regarded  as  an  equitable  assignment  of  so  much 
of  the  damages  awarded  as  will  be  required  to  satisfy  a  deficiency  which 
may  arise  on  a  foreclosure  sale." 

In  Ndfrasha,  the  word  ** owner"  applies  to  all  persons  having  an  interest 
in  the  estate.  Gerrard  v.  Omaha,  etc.,  R.  Co.,  14  Neb.  270;  s.  c,  10 
aAm.  &  Eng.  R  R.  Cas.  506.  This  is  the  rule  also  in  Iowa.  See  Severin  v, 
Oole,  etc.,  38  Iowa,  463.  The  words  *' owners  of  such  required  land  "in- 
clude all  owners  of  titles  in  or  growing  out  of  land  whose  rights  are  capable 
of  actual  privation  by  the  taking.  Phila.,  etc.,  R.  Co.  v,  Williams,  54  Pa. 
St.  103. 

Contrary  Doctrine, — In  New  Jereey,  however,  the  phrase  '*  owners  of  land  ^ 
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does  not  embrace  a  mortoigee,  who  is  not  an  owner  within  the  meaning  of 
the  statute.  Crane  d.  City  of  Elizabeth,  86  N.  J.  Eq.  889;  Wade  «.  Miller,. 
8  Vr.  (N.  J.)  296;  Kircher  v,  Schalk,  10  Vr.  (N.  J.)  885. 

Where  compensatioD  is  directed  to  be  made  to  the  owners  of  land,  this 
does  not  require  compensation  to  be  made  to  mortgagees  specifically.  It  is 
to  include  the  value  of  all  the  interests  burdened  oy  the  public  easement, 
and  is  to  be  paid  to  the  general  owner  of  the  land  when  no  other  claimant 
intervenes.  If  such  owner  ought  not,  in  equity,  to  receive  the  fund,  the- 
court  of  chancery  will,  at  the  instance  of  any  interested  complainant,  take 
charge  of  its  proper  distribution.  Crane  «.  City  of  Elizabeth,  86  N.  J.  Eq. 
889;  Mclntyre  o.  Easton  &  Amboy  R  Co.,  11  C.  E.  Greene  (N.  J.),  425. 

In  McuModh'tuetU^  it  is  held  that  a  mortgagee  not  in  possession  has  not  such 
an  interest  in  the  land  as  to  entitle  him  to  join  with  the  owner  in  the  petition 
for  a  jury  to  assess  damages.     Farnsworth  o.  Boston,  126  Mass.  1. 

When  land  is  taken  for  a  public  purpose,  the  damages  for  the  taking  are 
to  be  assessed  to  the  owner  of  the  equity  of  redemption,  without  regim  ta 
the  question  whether  or  not  there  are  mortgages  upon  it.  Breed  v.  Eastern 
R.,  5  Gray  (Mass.),  470,  note;  Farnsworth  «.  Boston,  126  Mass.  1. 

As  between  mortgagor  and  niortgagee  there  is  but  one  estate,  the  damages 
to  which  must  be  assessed  in  gross,  and  the  judgment  for  the  amount  re- 
covered must  be  held  in  trust  to  be  distributed  according  to  the  equitable 
rights  of  mortea^or  and  mortgagee,  which  are  to  be  determined  between 
themselves,  and  in  which  question  the  party  taking  has  no  interest.  The 
mortgagee  may,  by  proper  proceedings,  follow  the  money  into  the  hands  of 
the  mortgagor ;  or  he  may  prevent  it  from  going  into  his  hands.  See  opin- 
ion of  Lord,  J. ,  in  Farnsworth  «.  Boston,  126  l&ss.  1. 

In  eouity,  the  damages  assessed  to  the  owner  of  the  land  will  be  deemed  to- 
be  lana,  and  the  mortgagee  can  follow  such  assessed  damaces  and  have  the 
same  applied  to  the  payment  of  his  mortgage.    Pond  v,  Eddy,  118  Mass.  149. 

In  Farnsworth  v,  Boston,  126  Mass.  9,  the  owner  and  the  mortgragee  filed 
separate  petitions  to  have  their  damages  assessed,  and  both  cases  were  tried 
together.  The  jury  estimated  the  value  of  the  land  at  a  sum  less  than  the 
mortgage  and  returned  a  verdict  for  the  mortgagee  for  the  assessed  value.. 
Hdd^  that  the  proceedings  were  irregular,  and  that  the  mortgagee  was  im- 
properly admitted  as  a  party. 

Penn^hania.^lu  Schuylkill  Nav.  Co.  «.  Thoburn,  7  S.  &  R.  (Pa.)  441,  it 
was  held  that  the  mortgagor  is  the  owner,  within  the  meaning  of  the  statute, 
so  as  fco  be  entitled  to  sue  for  damages  for  injury  to  the  land,  and  that  the 
mortgagee  could  not  interfere  before  judgment,  but,  it  seems,  might  come  ia 
and  claim  afterwards,  by  motion  to  take  the  money  out  of  court. 

JuDotiBNT  OF  FoRECLOsuBB. — The  judgment  of  foreclosure,  where  the 
mortgage  is  paramount  to  the  right  of  way,  should  direct  the  sale  of  the 
property  subject  to  the  right  of  way ;  and  if  that  be  insufi9cient  to  pay  the- 
mortgage  debt,  then  the  light  of  way  should  be  sold  either  with  or  without 
the  property,  as  would  be  most  advantageous.  Severin  o.  Cole  &  B.  C.  R. 
&  M.  R.  Co.,  88  Iowa,  468. 

In  Briffht  v.  Piatt,  82  N.  J.  Eq.  862,  a  portion  of  certain  mortgaj^ed  lands- 
was  condemned  for  the  railroad  company's  use,  without  notice  being  given 
of  the  proceedings  to  the  mortgagee.  The  mortgagee  was  satisfied  with  the 
damages  awardea,  and  the  money  was  paid  into  court.  HMy  that  the  mort- 
gagee was  entitled  in  equity  to  have  the  sum  so  awaited  for  the  land  ap- 
plied towards  the  payment  of  his  debt,  and  the  rest  of  the  mortgaged  prem- 
ises, subject  to  the  rights  of  the  railroad  company,  sold  for  the  payment  of 
the  balance. 

When  the  railroad  company  has  purchased  the  land  but  neglected  to  have- 
a  mortgage  lien  discharged,  if  on  foreclosure  a  sale  of  the  remainder  of  the- 
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mortga^^  premises  does  not  satisfy  the  mortffage,  the  company  is  entitled  to 
relieve  its  land  from  the  libn  by  paying  its  value  at  the  time  it  was  taken  with 
interest.  Kennedy  «.  Milwaukee  &  St.  Paul  R.  Co.,  22  Wis.  581.  The  court, 
in  this  case,  say:  *'This  appears  to  us  more  just  and  equitable  than  to  say 
that  there  shall  be  no  apportionment  of  the  lien,  but  that  the  holder  of  the 
mortgage  may  enforce  it  to  the  full  amount  of  his  debt  by  selling  the  road 
track,  superstructure,  and  fixtures  placed  upon  the  land  at  great  expense  by 
the  company.*'  (kmpare  Mutual  Life  Ins.  Co.  9.  Easton  &  Amboy  R.  Co.,  88 
N.  J.  £q.  132;  s.  c,  17  Am.  &  Eng.  R.  R.  Cas.  78.  See  also  Kendall  v,  Mis- 
sisquoif  etc,  R.  Co.,  14  Am.  &  Eng.  R.  R.  Cas.  428,  and  note;  Wadeo.  Hen- 
nessy,  etc,  R.  Co.,  14  Am.  &  Eng.  R  R.  Cas.  472,  and  note. 
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V. 

Shedd  ec  (d, 

(121  United  States  Supreme  Court  Beporte,  74.) 

Li  two  suits  for  the  foreclosure  of  two  mortgages  of  an  insolvent  railway, 
which  had,  by  amendments  and  cross-bills,  become  practically  consolidated, 
the  two  sets  of  trustees,  acting  in  harmony  and  good  faith,  and  with  the 
approbation  of  the  holders  of  a  majority  of  the  bonds  issued  under  each 
mortgage  (but  against  the  wishes  and  objections  of  persons  holding  a 
minority  of  one  of  the  issues  as  collateral,  and  contesting  the  priority  of  hen 
as  to  some  of  the  property  and  the  legality  of  some  of  the  issues  of  bonds), 
procured  the  entry  of  a  decree  which  ordered  a  speedy  sale  of  all  the  prop- 
erty covered  by  either  or  both  mortgages,  as  being  for  the  best  interest  of 
all  concerned,  but  left  the  conflicting  claims  as  to  the  priority  of  lien  and 
the  amount  of  bonds  issued  to  be  settled  by  a  subsequent  decree  or  decrees. 
Held,  that  the  court  below  had  power  to  make  this  decree;  that  it  was  a 
final  decree  from  which  an  appeal  could  be  taken  to  this  court;  and  that  it 
was  right. 

Appeal  from  the  circait  court  of  the  United  States  for  the 
western  district  of  Pennsylvania. 

On  motion  to  dismiss,  with  which  is  united  a  motion  to  affirm. 

John  Dalzell  and  S.  B,  Murray  for  appellants. 

Oeo,  T,  Bispham^  Francis  Rawle^  and  D.  T,  Watson  ior 
appellees. 

Watte,  C.  J. — The  facts  on  which  these  motions  rest  are  as 
follows :  The  Shenango  &  Allegheny  Valley  R.  Co.  is  a  corpora- 
tion organized  nnder  a  charter  gi*anted  by  the  State  of  Penn- 
sylvania to  build  and  operate  a  railroad  from  a  fact?. 
poii^t  of  intersection  or  junction  with  the  Erie  &  Pittsburgh 
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R.,  in  the  township  of  West  Salem,  in  the  county  of  Mercer, 
to  Bear  creek,  in  the  county  of  Butler.  In  March,  1869,  the 
directors  of  the  company  resolved  to  issue  bonds  to  the  amount  of 
$1,000,000,  and  secure  them  by  a  mortgage  or  deed  of  trust  to 
Henry  Rawle,  trustee,  on  that  portion  of  its  road  "constructed 
and  to  be  constructed  between  the  western  terminus  thereof  at 
its  junction  with  tiie  Erie  &  Pittsburgh  R.,  in  West  Salem 
township,  Mercer  county,  and  a  point  in  Sutler  county  forty  miles 
southeastwardly  from  said  western  terminus,  and  to  be  denomi- 
nated a  first  mortgage."  Under  this  authority  a  mortgage  or  trust 
deed  was  actually  executed  to  Rawle,  as  trustee,  not  only  on  this 
40  miles  of  road,  with  its  rolling  stock  and  appurtenances,  but 
also  upon  "  any  lateral  or  branch  roads,  with  their  appurtenances, 
that  may  hereafter  be  constructed  by  or  come  into  possession  of 
the  company  along  the  line  of  the  aforementioned  forty  miles  of 
main  line  or  connected  therewith,  all  of  which  things  ai*e  hereby 
declared  to  be  appurtenances  and  fixtures  of  the  said  railroad,  and 
also  all  franchises  connected  with  or  relating  to  the  said  railroad, 
or  the  construction,  maintenance,  or  use  thereof,  now  held  or  here- 
after  acquired  by  the  said  party  of  the  first  part  [the  company], 
and  all  corporate  and  other  franchises  which  are  now  or  may  be 
hereafter  possessed  or  exercised  by  the"  company.  This  mortgage 
was  duly  recorded,  and  all  the  bonds  authorized  were  issued  there- 
under. 

By  an  act  of  the  legislature  of  Pennsylvania  approved  April  14, 
1870,  the  company  was  authorized  "to  so  extend  their  eastern 
terminus  as  to  connect  with  the  Allegheny  Valley  R.,  and  to 
so  extend  the  western  terminus  as  to  connect  with  any  other 
railroad  ;"  and  by  another  act,  approved  March  7,  1872,  "to  con- 
struct three  branches  from  their  railroad  as  may  be  necessary  and 
convenient  for  the  development  and  transportation  of  coal,  ore, 
limestone,  and  other  minerals  in  the  vicinity  of  their  railroad, 
provided  the  said  branches  shall  not  exceed  a  distance  of  ten  miles 
from  the  main  line  of  said  company."  The  main  line  of  the  road 
was  afterwards  extended  from  its  eastern  terminus  to  the  Allegheny 
Valley  R.  on  the  east  side  of  the  Allegheny  river,  and  from 
its  western  end  to  the  Atlantic  &  Great  Western  R  near  the 
town  of  Greenville,  making  the  entire  length  of  that  line  47 
miles.  The  company  also  built  sundry  brancli  roads,  and  on  the 
first  of  July,  1877,  it  executed  another  mortgage  or  deed  of  trust 
to  John  H.  Devereux,  trustee,  to  secure  anotlier  proposed  issue  of 
$1,000,000  of  bonds.  This  mortgage  covered  "the  entire  railroad, 
built  and  to  be  built,  .  .  .  from  its  junction  with  the  Atlantic  & 
Great  Western  R.  ...  to  the  Allegheny  Valley  R.  on  the 
east  side  of  the  Allegheny  river,  together  with  all  its  branches, 
extensions,  side  tracks,  switches,  and  turn-outs,  built    and    to 
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be  built,  and  also  all  the  lands,  rights,  franchises,  and  appurte- 
nances thereto  belon^ng,  .  .  .  and  also  all  the  corporate  rights 
and  franchises  of  said  railroad  company;"  but  it  was  expressly 
made  "  subject  to  a  previous  mortgage  on  forty  miles  of  the  north- 
western end  of  the  railroad  aK)resaid  and  its  appurtenances 
executed  to  Henry  Bawle,  trustee." 

Under  this  mortgage  $200,000  of  bonds  were  issued,  and  $175,000 
in  addition  were  placed  with  the  following  parties  as  collateral 
security  for  the  following  sums : 

(1)  First  National  Bank  of  Cleve- 

land, Ohio $64,000  to  secure  $80,000 

(2)  Second  National  Bank  of  Erie, 

Pennsylvania ^  60,000  "  85,000 

{3)  First  National  Bank  of  Green- 
ville   22,000  "  20,000 

{4)  Mahoning    National    Bank    of 

Youngstown 16,000  "  10,000 

(5)  Wick  Bros.  &  do 5,000  «  2,500 

(6)  Thomas  H.  Wells 8,000  "  5,000 

In  all,  bonds $175,000  to  secure  $102,500 

On  the  fifteenth  of  March,  1884,  Charles  L.  Young  and  Henry 
Tyler,  subjects  of  Qreat  Britain,  claiming  to  be  the  owners  of  the 
$200,000  of  bonds  issued  under  the  Deverenx  mortgage,  filed  their 
bill  against  the  railroad  company  in  the  circuit  court  of  the  United 
States  for  the  western  district  of  Pennsylvania  to  have  a  receiver 
appointed.  This  was  done  on  the  same  day  the  bill  was  filed  by 
the  appointment  of  Thomas  P.  Flower  receiver,  and  he  was  at 
once  authorized  to  borrow  $100,000  upon  his  certificates,  to  be 
used  in  the  payment  of  wages,  interest,  taxes,  and  other  preferred 
claims.  On  the  first  of  May,  1884,  Devereux,  as  trustee  under  the 
second  mortgage,  filed  his  bill  against  the  company  in  the  same 
court,  to  foreclose  his  mortgage  and  asking  the  appointment  of 
a  receiver.  To  this  the  company  filed  an  answer,  J  une  26,  1885, 
substantially  admitting  all  the  averments  in  the  bill,  and  setting 
forth  the  appointment  of  Flower  as  receiver  in  the  suit  of  Young 
&  Tyler.  On  the  sixth  of  June,  1885,  Rawle  filed  a  petition  in 
the  suit  of  Young  &  Tyler,  asking  permission  to  sell  under  his 
mortgage;  but  on  the  thirty-first  of  July,  1885,  the  court,  although 
of  opinion  that  '^an  early  sale  of  the  railroad  as  an  entirety 
would  undoubtedly  conduce  to  the  benefit  of  its  creditors,"  post- 
poned the  order  asked  for  until  a  sale  could  be  made  under  both 
mortgages,  by  the  two  trustees  acting  conjointly. 

On  uie  fifth  of  September,  1885,  Devereux,  by  leave  of  the 
court,  filed  an  amended  bill,  to  which,  in  addition  to  the  railroad 
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company,  he  made  Rawle  truBtee,  Flower,  the  receiver,  the  Britkb 
&  South  Wales  Railway  Wagon  Co.,  Limited,  the  Uuiou 
KoUiu^stock  Co.,  Limited,  and  William  A.  Adams,  defend- 
ants, in  this  amended  bill  it  is  ayerred  tliat  the  Devereux  mort* 
gage  is  a  first  lieu  on  all  the  main  line  of  the  company,  excepting 
only  ^^  forty  miles  of  said  main  line  extending  southeasterly  from 
its  junction  with  the  Erie  &  Pittsburgh  K  at  Shenango,''  and 
^'  upon  all  the  lateral  branches  of  said  road."  The  whole  1  ine, 
including  the  lateral  branches,  is  stated  to  be  75  miles  in  length, 
and  the  part  on  which  the  Devereux  mortgage  is  the  first  lien  35 
miles.  The  prayer  is  for  an  account  of  the  amount  due  on  the 
bonds  outstanding  secured  by  the  mortgages  to  Devereux  and 
Rawle,  respectively,  the  amount  due  on  the  receiver's  certificates 
issued  by  Flower,  the  expenses  of  the  receivership,  and  certain 
car-trust  contracts,  and  also  for  a  determination  of  the  respective 
priorities  of  all  the  incumbrances  and  charges  on  the  property,  and 
for  a  sale  of  the  mortgaged  premises,  free  of  liens,  to  pay  the 
amounts  found  due  in  uie  order  of  their  priority.  This  bill  also 
prays  the  appointment  of  a  receiver  to  take  charge  of  the  property 
and  manage  the  business  during  the  pendency  of  the  suit  The 
British  &  South  Wales  Railway  Wagon  Co.,  the  Union 
Rolling-stock  Co.,  and  William  A.  Adams  answered,  setting 
up  certain  car-trust  contracts,  which  are  immaterial  on  the  present 
appeal.  Devereux,  the  trustee,  having  died  pending  the  suit,  John 
M.  Shedd  was  duly  appointed  in  his  place,  and  substituted  for  him 
as  complainant,  April  16, 1886. 

On  May  18,  1886,  the  First  National  Bank  of  Cleveland,  the 
Second  National  Bank  of  Erie,  the  First  National  Bank  of  Green-^ 
ville,  the  Mahoning  National  Bank,  Wicks  Bros.  &  Co.,  and 
Thomas  H.  Wells  appeared  in  court,  and  on  June  10,  1886,  were 
permitted  to  intervene  in  the  suit,  pro  interesae  suOj  because  of 
averments  in  their  petition  that  Shedd,  the  substituted  trustee,  ^'  is 
committed  to  a  course  and  is  acting  in  a  manner  which  is  calcu- 
lated to  injure  them  in  their  security,  in  this,  to  wit:  that  there  is 
on  foot  a  certain  scheme  for  the  reorganization  of  said  railroad 
company,  which  contemplates  a  ^united  and  friendly  foreclosure' 
and  sale  of  the  entire  road  under  the  two  moitgages  named  in 
plaintiff's  amended  bilF,  and  this  action  now  pending  is  to  be  used 
as  the  means  of  carrying  forward  said  reorganization  scheme  in 
connection  with  certain  proceedings  to  be  instituted  upon  the 
mortgage  in  which  Henry  Rawle  is  named  as  trustee,  and  men- 
tioned in  plaintiff's  said  bill.  That  there  are  certain  questions  as 
to  the  extent  of  the  lien  of  the  said  Rawle  mortgage,  and  the 
number  of  the  bonds  outstanding,  and  the  amount  that  is  due 
thereon,  which  should  be  determined  in  this  action,  and  which  the 
petitioners  are  informed  and  believe  that  the  said  Shedd,  trustee,. 
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does  not  intend  to  raise,  and  which  petitioners  are  informed  and 
believe,  if  raised,  will  be  determined  against  the  validity  and 
amount  of  a  large  portion  of  said  bonds,  but  if  left  to  the  claim  of 
the  holders  thereof  and  their  trustee  would  amount  to  over  one 
million  dollars  ($1,000,000),  and  be  made  a  charge  and  lien  upon 
said  premises  superior  to  that  of  the  bonds  held  by  the  petitioners ; 
and  there  are  also  disputes  as  to  the  extent  of  the  liens  of  the  two 
mortgages,  the  said  Kawle  claiming  a  fii*st  lien  upon  the  entire 
road,  and  the  petitioners  claiming  that  it  is  only  a  hen  upon  forty 
(40)  miles  of  the  main  line,  and  that  theirs  is  a  fii-st  lien  upon  the 
entire  balance.  That  petitioners  are  informed  and  believe  that  it  is 
a  part  of  said  scheme  to  which  said  Sliedd,  trustee,  is  committed,  to 
have  the  interest  in  said  railroad  covered  by  the  conveyance  ta 
Devereux  sold  without  a  determination  of  these  questions,  and  by 
so  doing  the  petitioners  say  that  the  value  of  their  security  will  be 
greatly  diminished — ^first,  by  not  being  able  to  know  the  exact  ex^ 
tent  thereof;  and,  secondly,  by  being  unable,  by  reason  of  tho 
uncertainties  existing  as  to  the  extent  of  their  lien,  to  protect  the 
property  from  being  sacrificed  upon  sale;  and,  as  to  these  matters, 
they  beg  leave  of  the  court  to  refer  for  a  fuller  statement  of  the 
same  to  their  pleadiugs  allowed  by  the  cx>urt  to  be  filed  in  case  No. 
17,  in  equity,  May  term,  1884,"  the  Young  &  Tyler  suit.. 

On  June  12,  1886,  Bawle  filed  a  cross-bill  in  which,  after  setting 
up  the  mortgage  in  his  favor  and  the  default  of  the  company  in 
the  payment  of  interest  on  the  bonds  secured  thereby,  he  asked  to 
be  permitted  to  sell  the  mortgage  property  free  of  all  lien-.  ^  to 
bring  the  proceeds  into  court,  to  be  distributed  in  accordnn  \  iih 
the  respective  liens  and  priorities  of  the  parties.  On  Juno  IS, 
1886,  the  railroad  company  answered  both  the  amended  and  cross 
bills,  and  leaving  the  parties  to  litigate  among  themselves  as  to 
their  respective  rights  under  the  mortgages,  joined  in  the  prayers 
that  the  property  might  be  sold. 

On  June  26,  each  of  the  interveners  filed  an  answer  to  the  cross- 
bill of  Rawle,  setting  up  their  respective  claims,  and  insisting  that 
the  lien  of  his  mortgage  should  be  confined  to  the  40  miles  of 
main  line  included  in  the  resolution  of  the  company  authorizing 
its  execution.  It  is  also  insisted  that  the  amount  actually  due 
upon  the  outstanding  bonds  is  much  less  than  $1,000,000,  for 
reasons  which  are  specially  stated,  and  ^'  that  owing  to  the  disputes 
existing  as  to  the  amount  of  the  fii-st-mortgage  bonds  outstanding, 
and  the  extent  of  the  lien  thereof,  and  the  dispute  as  to  the  extent 
of  the  lien  of  the  second-mortgage  bonds,  and  ns  disputes  have 
arisen  as  to  the  amount  and  validity  of  the  receiver's  certificates, 
it  is  necessary,  in  order  to  protect  its  rights  as  lien  creditor,  to 
have  a  court  of  competent  jurisdiction  to  determine  the  amount 
of  said  bonds  outstanding,  and  the  amount  due  thereon  and  the 
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extent  of  the  lien  thereof,  as  well  as  the  amount  and  the  extent  of 
the  lien  of  said  second-mortgage  bonds,  as  well  as  the  amount  and 
validity  of  the  said  certificates,  before  a  sale  of  the  said  property.'* 
"  And  the  respondent  respectf nlly  represents  that,  if  the  property 
of  the  defendant  company  is  sold  l>efoi*e  the  validity  and  extent  of 
said  liens  are  judicially  determined,  bidding  will  be  deterred  on 
account  of  the  risk  and  uncertainty,  and  the  property  will  be  in 
great  danger  of  being  sacrificed  at  said  sale.  Wherefore,  your 
respondent  prays  that  an  acconnting  may  be  had  and  taken  in  the 
premises,  that  the  amount  of  the  bonds  outstanding  in  the  hands  of 
honajide  holdei-s  for  value  may  be  determined ;  that  the  extent  of 
the  lien  of  each  may  be  judicially  determined,  and  upon  the  final 
determination  of  the  matters,  and  not  before,  that  an  order  of  sale 
may  be  issued  to  sell  the  mortgaged  premises ;  and  for  such  other 
and  further  relief  as  may  be  just  and  equitable  in  the  premises, 
and  to  your  honora  shall  seem  meet." 

After  these  answers  were  in,  both  Shedd  and  Rawle,  the  trus- 
tees, moved  the  court  for  leave  to  sell  the  mortgaged  property 
under  their  deeds  of  trust,  and  upon  these  motions,  on  July  13, 
the  district  judge,  sitting  in  the  circuit  court,  filed  an  opinion,  in 
which  the  circuit  judge  concurred,  as  follows:  "When  this  case 
was  formerly  before  us,  upon  the  petition  of  Henry  Kawle,  trustee, 
for  leave  to  sell  the  Shenango  &  Allegheny  railroad  under  the 
power  of  sale  in  the  mortgage  to  him,  we  expressed  the  opinion 
that  an  early  sale  of  the  railroad  as  an  entirety  would  undoubtedly 
conduce  to  the  benefit  of  all  its  creditors.  This  opinion  is  greatly 
strengthened  by  what  has  since  transpired.  Under  the  operation 
of  the  receivei'ship  the  financial  condition  of  the  company  is  con- 
stantly growing  worse,  and  it  is  now  entirely  clear  tnat  the  best 
interests  of  all  parties  concerned  will  be  promoted  by  a  speedy  sale. 
In  this  view  the  creditors  generally  concur.  The  controlling  ob- 
jection to  the  sale  as  formerly  proposed  has  been  removed  by  the 
Joint  application  of  the  trustees  under  the  two  mortgages  to  sell 
►y  virtue  of  the  powers  of  sale  conferred  upon  them  i-espectively, 
they  agreeing  to  unite  in  the  sale  so  as  to  assure  to  the  purchaser 
an  undoubted  title  to  the  whole  property,  and  to  so  conduct  the  sale 
as  to  secure  the  highest  price  attainable.  We  have  no  hesi- 
tation in  finding,  in  tlie  case  of  the  Devereux-Shedd  mortgage, 
that  there  has  been  a  default  in  the  payment  of  interest  coupons 
for  more  than  eighteen  months^  and  that,  by  the  election  of  one 
tenth  in  amount  of  the  bondholders,  the  principal  of  the  bonded 
indebtedness  has  become  due  and  payable,  and  that  by  I'eason 
thereof  the  trustee  is  entitled  to  foreclose  the  mortgage  or  exer- 
cise his  power  of  sale.  The  sale  by  the  trustee  will  be  under  the 
control  and  subject  to  the  approval  of  the  court,  and  we  can  see  to 
it  that  no  unfair  advantage  is  taken  of  the  minority  of  the  bond- 


h 


H0BT6A6E — FOBEGL08UBE  AND  SALE.  446 

holders  by  reason  of  any  improper  combination  among  the  major- 
ity or  otherwise.  The  court  having  reached  the  conchision  that 
the  mortgage  trustees  should  be  permitted  to  exercise  their  powers 
of  sale  under  the  direction  of  the  court,  it  is  to  be  hoped  that  the 
parties  can  speedily  a^ree  as  to  the  manner  in  which  tne  property 
shall  be  offered  for  sale;  but,  if  they  do  not  agree,  we  will  hear 
them  further  upon  that  point  before  a  decree  is  framed." 

Pursuant  to  this  decision  a  decree  was  entered  on  the  fourteenth 
of  October,  as  follows  :  "  This  cause  came  on  to  be  heard  •  .  .  upon 
a  motion  by  and  on  behalf  of  the  said  John  M.  8hedd,  trustee,  and 
also  by  and  on  behalf  of  the  said  Henry  Eawle,  trustee,  that  the 
court  shall  order  and  decree  a  sale  of  all  and  singular  the  property,, 
real,  personal,  and  mixed,  of  the  Shenango  &  Allegheny  R.  Co., 
freed  and  discharged  from  all  liens  and  incumbrances  whatso- 
ever ;  and  also  upon  a  motion  made  by  and  on  behalf  of  the  said 
John  M.  Shedd,  tioistee ;  and  also  by  and  on  behalf  of  the  said 
Henry  Bawle,  trustee,  to  the  effect  that  each  trustee  shall  be 
authorized  and  empowered,  under  and  in  accordance  with  the 
terms  of  his  mortgage,  to  proceed  and  sell  all  and  singular  the 
roperty,  real,  personal,  ana  mixed,  covered  by  or  included  within 
lis  said  recited  mortgage,  and  upon  a  motion  by  and  on  behalf  of 
both  trustees  for  a  sale  of  the  entire  property  of  the  defendant 
company  as  incumbered  and  unable  to  pay  the  liens  upon  it,  and  so 
that  the  proceeds  thereof  may  be  distributed  among  the  creditors 
entitled  thereto.  Due  notice  having  been  given  to  all  parties  in 
interest  of  these  motions,  and  that  the  same  would  be  heard,  and 
the  same  having  been  already  heard,  all  the  parties  in  interest  ap- 
pearing by  counsel  and  taking  part  in  the  argument,  and  the  vari- 
ous papers  and  proceedings  and  record  in  the'case  of  Young  v.  She- 
nango &  A.  V.  R.  Co.,  now  pending  at  No.  17,  May  term,  1884, 
of  this  court,  as  well  as  also  all  papers,  affidavits  and  other  pro- 
ceedings  in  this  case,  and  other  documents,  were  produced,  heard, 
and  considered  by  the  court  in  support  of  the  said  motions,  and 
the  court,  after  consideration,  being  of  the  opinion  that  it  was  to 
the  best  interest  of  all  parties  concerned  that  the  said  railroad,  and 
all  the  property  of  the  Shenango  &  Allegheny  R.  Co.,  should 
be  sold  as  speedily  as  possible,  and  having  filed  an  Opinion  to  that 
effect,  and  the  parties  in  interest  being  unable  to  agree  upon  the 
form  of  a  decree  directing  said  sale,  and  tlie  court  having  fixed 
the  thirtieth  day  of  September,  a.d.  1886,  for  settling  the  fcfrm  of 
a  decree,  and  counsel  for  all  the  respective  parties  having  appeared 
and  having  been  duly  heard,  and  the  court  having  considered  the 
premises,  do  now  order,  adjudge  and  decree  as  follows."  Then 
follows  a  detailed  statement  of  all  the  property  of  the  company, 
describing  particularly  its  main  line  and  branches,  and  also  its 
lands,  rolling  stock,  and  other  property.    There  is  then  a  finding 
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of  the  execution  of  the  two  mortgages  to  Kawle  and  Devereax,  the 
amount  of  bonds  originally  issned  thereunder,  and  a  default  in  the 
payment  of  interest  such  as  would  entitle  the  several  trustees  to 
take  possession  and  sell  under  the  powers  vested  in  them  respec- 
tively, and  an  adjudication  that  the  trustees  are  severally  "entitled 
to  proceed  and  foreclose  the  said  mortgage." 

it  was  also  found  that  the  mortgages  are  each  valid  and  existing 
liens  on  so  much  of  the  property  ^'^  as  was  thereby  lawfully  con- 
veyed to  the  said  respective  trustees,  and  which  thereafter  became 
vested  in  the  said  trustees,  respectively,  as  after-acquired  property, 
according  to  the  terms  of  said  mortgages,  or  either  of  them  ,  that 
all  of  the  original  issue  of  bonds  under  the  Eawle  mortgage  was 
outstanding,  with  interest  coupons  attached,  from  October  1, 1884, 
and  under  the  Devereux,  $376,000,  and  all  the  interest  warrants 
from  their  date,  but  there  is  no  finding  of  the  amount  actually  due 
on  either  of  the  issues.  It  is  also  found  that  thei*e  are  $155,849.87 
of  receiver's  certificates  outstanding,  on  which  interest  is  payable 
at  the  rate  of  6  per  cent  per  annum  from  their  respective  dates, 
and  that  these,  ^^  together  with  the  costs,  charges,  and  lawful  ex- 
penses in  this  cause,  and  the  costs,  charges,  and  expenses  of  the  lia- 
bilities of  the  receivei-ship,  including  the  costs  in  the  case  of  Young 
u  Shenan^  &  A.  V.  R.  Co.,  in  this  court,  and  all  just  and  proper 
compensation,  expenses,  and  allowances  to  tlie  said  i*eceiver  and  the 
trustees  under  the  said  mortgages,  and  to  any  of  the  parties  to  the 
fiaid  cause,  are  entitled  to  be  paid  out  of  the  proceeds  of  the  •  .  . 
sale  in  the  first  instance,"  and  in  preference  to  the  bondholders. 

The  decree  then  proceeds  as  follows :  "  (8^  And  this  court  does 
further  find,  adjudge,  and  decree  that  all  tiie  property,  real,  per- 
sonal, and  mixed,  of  the  said  Shenango  &  Allegheny  R.  Co.  is 
subject  to  the  lien  of  either  the  said  mortgage  to  the  said  Henry 
Rawle,  trustee,  or  to  the  said  mortga^  to  the  said  John  H.  Deve- 
reux, trustee,  as  also  to  the  outstanding  receiver's  certificates,  and 
that  there  are  conflicting  claims  in  reference  to  the  priority  of 
liens,  and  their  extent,  and  that  there  are  conflicting  claims  be- 
tween the  said  mortgagees  and  some  of  the  bondholders  in  refer- 
ence to  the  number  of  bonds  legally  outstanding  and  unpaid  under 
the  said  respective  mortgages  to  the  said  Henrv  Rawle,  trustee, 
and  to  the  said  John  H.  Devereux,  trustee,  and  also  that  there  are 
<5onflicting  claims  in  r^erence  to  the  amounts  of  money  due  on 
the  said  respective  bonds  outstanding  under  the  said  mortgages, 
which  the  holders  thereof  are  entitled  to  receive;  and  this  court 
also  finds  that  the  Shenango  &  Allegheny  R.  Co.  is  insolvent,  and 
that  it  would  be  to  the  best  interests  of  all  parties  concerned  that 
the  said  property,  real,  personal,  and  mixed,  of  the  said  defendant 
company  should  be  sola;  and  it  appearing  to  the  said  court  that 
such  sale  by  this  court  of  the  said  property  is  prayed  for  under  the 
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amended  bill  filed  by  the  said  John  M.  Sliedd,  trustee,  and  also  in 
the  cross  bill  filed  by  the  said  Ileury  Kawle,  trnstee,  this  court  do 
now,  npon  motion  of  the  solicitors  for  the  said  Jolm  M.  Shedd, 
trustee,  and  also  upon  motion  of  the  solicitors  of  the.  said  Henry 
Rawle,  trustee,  the  solicitors  for  the  company  and  the  receiver  ac- 
quiescing herein,  do  now  order,  adjudge,  and  decree  that  the 
said  Henry  Bawle  and  John  M.  Shedd  be,  and  they  are  hei'eby, 
appointed  special  commissioners  by  this  court  to  make  sale  of  all 
and  singular  the  propeiiiy,  ,real,  personal,  and  mixed,  including  the 
franchises  of  the  said  Shenango  &  Allegheny  It.  Co.  Said  sale 
shall  be  on  the  twenty-fifth  day  of  January,  1887,  at  Shenango, 
the  junction  of  the  Shenango  &  Allegheny  R.  with  the  Atlantic 
and  Great  Western,  now  ISew  York,  Pennsylvania  &  Ohio  R., 
near'Green ville,  Mercer  county,  Pennsylvania,  at  twelve  (12)  o'clock 
noon,  and  it  shall  be  at  public  auction,  and  the  sale  shall  be  made 
to  the  highest  and  best  bidder,  and  report  thereof  made  to  this 
<50urt." 

It  is  then  ordered  that  the  whole  property  be  sold  as  an  entirety, 
at  not  less  than  $625,000,  and  that  upon  a  confirmation  of  the  sale 
the  purchaser  be  entitled  to  a  conveyance  freed  and  discharged  of 
the  lien  of  the  mortgages,  receiver's  certificates,  costs,  expenses, 
^tc. ;  and  the  conclusion  is  as  follows  :  "(13)  All  disputes  and  con- 
troversies  between  the  two  mortgage  trustees,  the  said  Rawle  and 
the  said  Shedd,  or  the  bondholdei-s  under  the  said  two  mortgages, 
touching  the  extent  of  the  lien  of  the  said  mortgages,  respectively, 
or  the  priority  of  the  lien  of  the  said  mortgages,  respectively,  as 
well  as  all  questions  concerning  and  touching  tne  amounts  due 
bondhoidei'S,  respectively,  under  the  said  two  mortgages,  are  hereby 
expressly  reserved  for  future  consideration  and  determination  un- 
afifected  by  anytliing  in  this  decree." 

From  this  decree  the  interveners  alone  have  appealed,  and  that 
appeal  Shedd  and  Rawle  move  to  dismiss  because  it  was  "  taken 
from  an.  interlocutory  decree  or  order  of  sale,  and  not  a  final  de- 
<sree."  With  this  motion  is  also  united  a  motion  to  afiSrm  under 
rule  6,  §  5. 

The  motion  to  dismiss  is  overruled,  but  the  motion  to  afiirm  is 
granted.  The  appeal  in  its  present  form  brings  up  for  review  the 
single  question  of  the  propriety  of  ordering  a  sale  before  the  rights 
of  tlie  parties  under  the  several  mortgages  have  been  Qwmov  nw- 
fully  ascertained  and  determined.  All  parties,  includ-  pbau 
ing  the  mortgage  trustees,  are  satisfied,  except  these  appellants, 
who  have  been  allowed  to  intei'vene  j>ro  interesse  sua,  and  who 
represent  but  a  small  minority  of  the  mortgage  indebtedness.  The 
only  substantial  issues  presented  by  their  answers  relate  to  the  ex* 
tent  of  the  priority  of  the  lien  of  the  Rawle  mortgage,  and  the 
amount  due  on  that  issue  of  bonds.    They  do  not  deny  that  the 
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propeiij  muBt  in  the  end  be  sold  under  the  mortgages;  and,  \rhile 
insisting  that  Bawle  can  only  enforce  his  lien  to  the  extent  of  the 
pastdne  interest  on  that  issue  of  bonds,  there  is  no  offer  to  provide 
means  for  the  payment  of  that  interest,  and  there  is  no  pretence 
that  the  part  of  tiie  property  covered  by  his  mortgage,  whatever  it 
may  be,  can  be  sold  to  advantage  otherwise  than  as  an  entirety. 
Neither  is  it  claimed  that  the  property  covered  by  the  Devereux 
mortgage  alone  can  be  sold  separate  from  the  rest   as  advanta- 

feoUsly  as  if  the  whole  road  and  its  branches  were  o£Eered  together. 
*he  entire  opposition  to  a  sale  now  rests  on  the  claim  that  it  is 
necessary,  in  order  to  protect  the  rights  of  these  interveners  as  lien 
creditors,  that  all  dispnted  qaestions  should  be  settled,  or  ^'  bidding 
will  be  deterred  on  account  of  the  risk  and  uncertainty,  and  the 
property  will  be  in  great  danger  of  being  sacrificed." 

Against  this  is  the  fact  that  both  the  trustees  agree  in  the  opinion 
that  the  interests  of  their  respective  beneficiaries  will  be  best  sub- 
served by  an  immediate  sale,  in  which  the  creditors  generally  con- 
cur. In  addition  to  this,  the  court  finds,  and  the  evidence  shows, 
that  the  financial  condition  of  the  company  under  the  administra- 
tion  of  the  receiver  is  continually  growing  worse.  The  receiver's 
certificates  have  increased  since  March  15, 1884,  wlien  the  fii-st  loan 
was  authorized,  from  $100,000  to  nearly  $156,000  in  October,  1886^ 
and  the  receiver  in  his  answers  says  that  from  his  knowledge  ^'of 
the  condition  of  said  railroad  company,  and  its  property  and 
finances,  he  verily  believes  it  would  be  for  the  best  interests  of  all 
parties  concerned,  including  the  stockholders,  bondholders,  and 
creditors,  .  .  .  that  all  its  property  should  be  sold  as  soon  as  pos- 
sible, and  in  such  manner  as  to  give  the  purchasei'S  thereof  an  un- 
incumbered title  thereto."  This  also  was  the  opinion  of  the  court 
wlien  Rawle  made  his  application,  in  the  suit  of  Young  &  Tyler, 
for  leave  to  sell,  and  which  was  then  denied  because  the  trustee  of 
the  Devereux  mortgage  did  not  unite  in  the  application,  and  the 
court  was  satisfied  tfiat  a  fragmentary  sale  would  operate  inju- 
riously upon  the  rights  of  all  who  were  interested  in  securing  tlie 
largest  price  for  the  property  to  be  sold. 

Against  all  this  we  do  not  find  a  word  of  evidence  in  the  record, 
so  that  the  only  question  is  whether  the  law  requires  that  a  sale 
should  be  postponed,  against  the  wishes  of  the  mortgage  trustees 
and  a  large  majority  of  the  bondholders,  simply  because  these  in- 
trustkb  gov-  tervenors,  representing  a  minority  interest,  object.  As 
a  rule,  the  trustee  of  a  railroad  mortgage  represents  the 
bondholders  in  all  legal  proceedings  carried  on  by  him 
affecting  his  trast  to  which  they  are  not  actudly  parties.  There  is 
here  no  evidence  to  show  fraud  or  unfairness  on  the  part  of  the 
trustees.  The  company  is  satisfied  with  what  they  are  doing,  and 
so  are  all  the  bondholders  under  the  Bawle  mortgage,  and  a 
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majority  of  those  under  that  to  Devereux.  As  was  said  in  Shaw 
V.  Railroad  Co.,  100  U.  S.  612 :  "  Railroad  mortgages  are  a  pecul- 
iar class  of  securities.  The  trustee  represents  the  mortgage,  and 
in  executing  his  trust  may  exercise  his  own  discretion  witliin  the 
scope  of  his  powers.  If  there  are  diflEerences  of  opinion  among 
the  bondholders  as  to  what  their  interests  require,  it  is  not  im- 
proper that  he  should  be  governed  by  the  voice  of  the  majority 
acting  in  good  faith  and  without  collusion,  if  wliat  they  ask  is  not 
inconsistent  with  the  provisions  of  his  trust."  Here  the  majority 
want  an  immediate  sale.  In  this  the  trustees  both  a^ee,  as  does 
the  railroad  company  itself.  There  is  no  evidence  whatever  of  a 
want  of  good  faith  in  any  one.  The  court  below,  having  the 
practical  workings  of  the  receivership  under  its  own  eye,  did  not 
nesitate  to  say  that  ^Mt  is  now  entirely  clepr  that  the  best  interests 
of  all  parties  concerned  will  be  promoted  by  a  speedy  sale,"  and 
we  see  nothing  to  the  contrary. 

Of  the  power  of  the  court  to  make  such  an  order  in  a  proper 
case  we  have  no  doubt.     The  property  is  in  the  possession  of  the 
court,  and  is  depreciating  in  value  by  the  accumulation 
of  receiver's  indebtedness,  while  the  litiffation  between  cour?to 


THE  ORDER. 


the  parties  as  to  their  respective  interests  in  it  is  going 
on.  There  cannot  be  a  doubt  that  the  whole  ought  to  be  sold  to- 
gether. If,  in  the  end,  it  shall  be  found  that  the  Rawle  mortgage 
covere  only  a  part,  it  will  be  as  easy  to  fix  the  rule  for  dividing  the 
proceeds  equitably  between  the  two  securities  after  a  sale  as  before, 
and  there  is  nothing*  in  the  decree  as  entered  to  interfere  in  any 
way  with  such  a  distribution. 

Upon  the  facts  as  presented  to  us  we  are  entirely  satisfied  that 
the  decree  of  the  court  below  was  right,  and  it  is  consequently 
affirmed. 

When  Sale  of  Mortgaged  Property  in  Foreclosure  Proceedings  will  be 
Ordered^ — See  Benedict  v.  St.  Joe,  etc.,  R.  Co.,  14  Am.  &  £ng.  R.  R.  Cas. 
(M)9;  Hand  «.  SavAnnah,  etc.,  R.  Co.,  12  lb.  488. 

Minority  Bondholders — Rights  of|  against  Majority^ — Gates  e.  Boston,  etc.,^ 
B.  Co.,  24  Am.  &  Eng.  R.  R.  Cas.  148. 
80  A.  &  E.  R.  Cas.— 29 
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Central  Trust  Co.  op  New  York 

V. 

Eabt  Tennessee,  Yiboinia  and  Georgia  B.  Co.  et  al. 
In  re  Intervening  Petition  of  Miller. 

(Advance  Case,  U.  8.  CfireuU  Gaurt^  N.  D,  Georgia.     Deoeniber  81,  1886.) 

The  petitioner  was  a  creditor  of  the  defendant  railroad  company,  haying 
a  judgment  for  personal  injuries  against  it,  growing  out  of  torts  committed 
by  it  before  it  was  placed  in  the  hands  of  a  receiver.  A  suit  was  commenced 
to  foreclose  a  mortgage  upon  the  railway,  extending  through  several  States. 
The  original  bill  was  filed  in  Tennessee,  and  ancillary  bills  in  Georgia,  Ala- 
bama, and  Mississippi.  The  petition  was  filed  in  the  ancillary  court  in 
Georgia,  to  have  an  order  against  the  receiver  to  pay  his  claim  out  of  the 
earnings  of  the  mortgagor  that  were  on  hand  at  the  appointment  of  the 
receiver.    Held: 

1.  That  the  court  of  Tennessee,  in  which  the  original  bill  was  filed, 
and  upon  whose  orders  the  receiver  had  paid  out  all  the  funds  coming  into 
his  hands,  was  the  proper  tribunal  to  which  the  creditor  should  have  applied. 

2.  That  the  petitioner  was  a  general  creditor,  and  his  judgment  was  not 
entitled  to  priority  of  satisfaction  out  of  the  earnings  of  the  receivership, 
and  a  fortiori  not  out  of  the  eorpue  of  the  estate. 

In  eanitr. 

H.  £.  Trippe  and  McCarny  cfe  Walher  for  petitioner. 

Bacon  cfe  Jxutherford,  P.  Q.  Mynatt  and  W.  M.  Boaster^  contra, 

Pardee,  J. — The  petitioner's  claim  is  based  on  a  certain  judg- 
ment rendered  in  his  favor  against  the  defendant  company  in  the 
superior  court  of  Whitfield  county,  Georgia,  on  the  thirteenth  day 
Facts.  of  Octobcr,  1884,  based  upon  personal  injuries  to  pe- 

titioner's son,  inflicted  by  the  negligence  oi  defendant's  agents  in 
the  month  of  November,  1881.  The  intervention  was  filed  in  tliie 
court,  April  26,  1886,  praying  for  leave  to  file  the  claim  in  this 
cause,  to  be  paid  out  oi  the  proceeds  of  the  sale  of  said  defendant's 
property  ordered  heretofore  to  be  sold,  as  appears  by  the  records 
referring  to  the  ancillary  decree  of  foreclosure  rendered  in  the 
court,  March  27,  1886.  On  this  intervention,  this  court  (McKay, 
J.,  presiding)  made  the  following  order:  "The  foregoing  petition 
read  and  considered,  and  it  is  thereupon  ordered  that  the  prayer  of 
petitioner  be  granted." 

Some  contention  has  been  had  as  to  the  force  and  effect  of 
this  order,  but  it  seems  clear  that  it  was  intended  as  an  order  to 
permit  the  filing  and  hearing  of  the  claim,  and   not  as  an  ab- 
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«olute  ex  parte  order  that  the  claim  should  be  paid.  The  pro- 
ceedings in  this  cause  have  been  from  the  iirst  ancillary  psrmoN 
to  the  main  suit  for  the  foreclosure  of  a  mortgage  on  a 
railway  line  extending  into  the  States  of  Virginia,  Ten- 
nessee, Georgia,  Alabama,  and  Mississippi,  instituted 
and  carried  on  in  the  United  States  circuit  court  for  the  eastern 
district  of  Tennessee,  at  Knoxville,  Tennessee.  The  court  having 
control  of  the  main  suit  has,  of  course,  direct  control  of  the  receiver 
appointed  in  the  case,  of  all  moneys  coming  to  his  hands,  of  the 
distribution  of  the  same,  and  of  the  distribution  of  all  funds  derived 
from  the  sale  of  property  sold  under  decrees  in  the  cause. 

It  follows  that  if  any  account  is  to  be  taken  of  the  funds  that 
•came  to  the  receiver's  hands,  and  of  the  earnings  of  the  railway 
property  while  in  the  receiver's  hands,  and  of  the  disposition  made  of 
all  funds,  in  order  to  determine  the  existence  of  a  priority  of  any  lien, 
such  account  should  be  taken  in  the  main  cause,  and  cannot  be 
taken  in  any  ancillary  suit,  where  the  court  has  no  possession  of  the 
fund.  For  instance,  on  this  hearing,  it  is  admitted  that  $75,000 
came  into  the  hands  of  the  receiver  on  his  taking  possession  of  the 
railway  property,  and  that  the  same  were  earnings  of  the  property 
prior  to  the  receivership.  This  fund  was  confessedly  subject  to 
the  liens  for  labor  and  supplies  by  which  it  was  earned,  and  has 
been  largely,  if  not  entirely,  so  applied  by  the  court  in  the  main 
cause.  Now,  if  any  one  has  a  lien  on  such  fund,  or  on  the  prop- 
erty of  the  company  by  reason  of  such  fund,  say  for  a  judgment 
recovered  against  the  company  prior  to  the  receivership,  an  account- 
ing and  niarshalling  of  liens  must  be  had,  and  such  accounting  and 
marshalling  can  only  be  had  in  one  court,  or  inextricable  confusion 
would  result.  .So  far,  therefore,  as  petitioner's  right  to  be  paid 
•depends  upon  any  equity  resulting  from  the  receivership,  or  the 
raanaorement  and  disbursement  of  funds  cominff  to  the  _ 

"u       J       r  a1  •  •         v*»  1^  i!         J    What     claim 

hands  of  the  receiver,  we  can  give  him  no  relief,  and  ark    charom 
can  only  refer  him  to  the  consideration  of  the  circuit  Stt  o|r  ihr* 

J.       ^  TT-  Ml  COMPAmr. 

court  at  Knoxville. 

In  the  original  decree  of  foreclosure,  rendered  in  the  main  suit, 
it  was  ordered  as  follows : 

"And  the  purchasers  of  said  property  at  said  sale  shall,  as 
a  part  of  the  consideration  of  the  purchase,  and  in  addition  to 
the  sum  bid,  take  the  said  property  upon  the  express  condition 
that  he  or  they  will  pay  off,  satisfy,  and  discharge  any  and  all 
claims  now  pending  and  undetermined  in  either  of  said  courts  ac- 
cruing prior  to  the  appointment  of  the  receiver  therein,  or  during 
the  receivership,  whicn  may  be  allowed  or  adjudged  by  this  court, 
as  prior  in  right  to  said  respective  mortgages.'' 

In  the  decree  of  March  27,  1886,  in  this  court,  ratifying  and 
adopting  the  decree  of  foreclosure  rendered  in  the  main  suit,  it 
was,  among  other  things,  decreed  as  follows : 
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^'  That  the  aforesaid  decree,  and  this  decree,  shall  be  so  con- 
strued  as  that  all  claims  and  interventions  now  pending  in  this 
cause  in  this  court,  and  heretofore  or  hereafter  aeclared  by  this 
court  to  be  liens  on  said  property  prior  in  right  to  the  said  mort- 
gages, and  all  costs  allowed  by  this  court,  shall  be  paid  by  said 
pnrchasei*s,  iu  addition  to  all  other  sums  in  said  original  decree 
specified.*' 

In  the  decree  confirming  the  sale  in  the  main  suit,  and  adopted 
in  this  court,  July  30,  1886,  it  is  provid6d — 

^'  That  the  purchasei*s  shall  take  the  said  property,  and  that  it  be 
recited  in  the  deed  that  they  do  take  the  property,  subject  to,  and 
that  the  said  purchasei*s  assume  and  pay  off  any  and  all  debts, 
claims,  and  demands,  of  whatsoever  nature,  now  pending  and  un- 
determined in  either  of  said  courts,  in  which  origmal  and  ancillary 
bills  in  this  cause  are  pending,  which  must  be  allowed  or  adjudged 
by  this  court,  or  either  of  said  courts,  where  ancillary  bills  are 
pending,  as  prior  to  any  right  secured  under  the  said  consolidated 
first  mortgage." 

From  these  recitals  it  clearly  appears  what  claims  and  delnands 
pending  in  this  cause  in  this  court  are  charges  upon  the  property 
sold,  and  are  assumed  by  the  purchasers  at  the  foi*eclosure  sale,  to 
wit,  those  claims  and  demands,  pending  herein,  that  this  court 
shall  adjudge  are  prior  in  right  to  the  claims  of  the  mortgage 
creditora. 

There  is  authority  for  holding — in  fact,  it  is  practically  decreed 
by  the  supreme  court  of  the  United  States — that  debts  contracted 
by  a  railroad  corporation  as  a  part  of  the  necessary  operating  ex- 
pense for  labor  and  sapplies,  or  for  necessary  equipment  or  im- 
provement of  the  mortgaged  property,  are  privileged  debts,  entitled 
to  be  paid  out  of  current  income,  if  the  mortgage  trustees  take 
possession,  or  if  a  receiver  is  appointed  in  a  foreclosure  suit. 
Fosdick  V,  Schall,  99  U.  S.  225 ;  Burnham  v,  Bowen,  111  U.  S. 
776 ;  s.  c,  17  Am.  &  Eng.  E.  E.  Cas.  308.  And  if  current  earn- 
ings are  used  for  the  benefit  of  mortgage  creditore  before  current 
expenses  are  paid,  the  mortgage  security  is  chargeable,  in  equity, 
with  the  restoration  of  the  fund  which  has  thus  been  improperly 
applied  to  their  use. 

General  creditore  of  a  railroad  corporation,  which  includes  those 
claiming  damages  for  negligence  in  operating  the  i-uilway,  have 
never  been  held  as  having  any  privilege  on  the  income  of  the 
property,  much  less  on  the  corpus  of  the  property ;  but  there  are 
many  cases  to  the  effect  that  no  such  privilege  or  eq^nity  exists. 
Davenport  v,  Eeceivers,  2  Woods,  519 ;  In  re  iJexterville  !Manuf  g 
Co.  V,  Eeceiver,  4  Fed.  Eep.  873  ;  Hiles  v.  Eeceiver,  14  Fed.  Eep. 
141 ;  Hervey  v.  Illinois  Midland  E.  Co.,  28  Fed.  Eep.  169 ;  01}'- 
phant  V.  St.  Louis  Ore  &  Steel  Co.,  Id.  729 ;  Central  Trust  Co.  v, 
Wabash,  St.  L.  &  P.  E.  Co.,  Id.  871. 
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The  petitioner's  claim  against  the  railroad  company  is  for  per- 
flonal  injuries  growing  out  of  the  negligence  of  the  company's 
^ents  more  than  four  years  prior  to  uie  suit  for  foreclosure. 
ISIeither  on  principle  nor  authority  can  we  adjudge  sucli  a  claim 
to  be  prior  in  right  to  the  mortgage  bondholdens.  Whether  or 
not  there  may  be  cases  growing  out  of  the  circumstances  attendant 
upon  the  creating  of  the  mortgage,  such  as  the  notorious  bonding 
of  the  property  for  sums  largely  in  excess  of  its  cost  value,  in 
which  the  mortgagors  operating  the  road  ought  in  equity  and  good 
conscience  to  be  held  as  the  mere  agent  of  the  mortgage  bond- 
liolders,  it  is  not  necessary  to  decide  in  this  case. 

Neuman,  J. — Having  sat  with  Judge  Pardee  on  the  hearing  of 
this  case,  I  concur  both  in  the  reasoning  and  the  conclusions  of 
the  foregoing  opinion. 

Relative  Priority  of  Railroad  Mortgagees  and  of  General  Creditors  as  to 
Funds  in  Hands  of  Receiver. — 6ee  Addison  et  at,  v,  Lewis  et  at.,  and  note, 
9  Am.  &  Eng.  R.  R.  Cas.  702,  718,  where  rules  are  stated  at  length. 


Barnes 

V. 

Chicago,  Milwaukee  akd  St.  Paitl  R.  Co. 

(122  U.  8.  Supreme  Court  BeparU,  1.) 

If  a  decree  in  equity  be  broader  than  is  required  by  the  pleadings,  it  will 
be  so  construed  as  to  make  its  effect  only  such  as  is  needed  for  the  purpose 
4»f  the  case  made  by  the  pleadings,  and  of  the  issues  which  the  decree  de- 
•cides. 

The  decree  entered  in  accordance  with  the  opinion  of  this  court  in  James 
V,  Railroad  Co.,  6  Wall.  752,  when  properly  construed,  invalidated  the  fore- 
closure of  the  mortgage  made  by  the  La  Crosse  &  Milwaukee  R.  Go.  to  the 
plaintiff  in  error  only  as  to  the  creditors  of  the  c6mpany  subsequent  to  the 
mortgage  who  assailed  it  in  that  suit,  but  did  not  affect  it  as  to  tne  rights  of 
the  plaintiff  in  error  or  of  the  bondholders  secured  by  the  mortgage,  which 
were  acquired  under  that  foreclosure. 

The  consent  of  bondholders  required  by  the  statute  of  Wisconsin  to  enable 
the  plaintiff  in  error  to  commence  proceedings  for  the  foreclosure  of  the 
mortgage  of  the  La  Crosse  &  Milwaukee  R.  was  duly  given;  and  the 
-outstanding  bonds  which  were  not  actually  surrendered  and  exchanged  for 
stock  were  held  by  persons  who,  in  law,  must  be  regarded  as  consenting  by 
silence  to  the  proceedings,  and  the  present  holders  took  them  with  full 
notice  of  that  fact. 

The  plaintiff  in  error  has  no  title  under  which  he  can  maintain  a  bill  in 
equity  to  take  advantage  of  alleged  frauds  or  irrregularities  in  the  foreclos- 
ure of  prior  liens  upon  the  La  Crosse  &  Milwaukee  R.,   or  to  recover 


454     BARNES  V.  CHICAGO,  MILWAUKEE  AND  ST.  PAUL  E.  CO. 

money  paid  by  the  Milwaukee  &  Minneiota  R.  Co.  to  redeem  the  Bronson. 
and  Soutter  mortgage  of  that  railroad. 

Appeal  from  the  Circuit  Court  of  the  TTuited  States  for  th& 
Northern  District  of  Wisconsin. 

In  equity.  Decree  dismissing  the  bill.  Complainant  appealed. 
The  case  is  stated  in  the  opinion  of  the  court. 

Francis  FeUowes  and  William  Barnes  for  appellant. 

John  W.  Cart/  for  appellee. 

Watte,  J. — This  is  a  suit  by  William  Barnes  to  foreclose  & 
mortgage  made  to  him,  as  trustee,  by  the  La  Crosse  &  Milwaukee 
R.  Co.,  hereinafter  designated  as  the  La  Crosse  Co.  The  record 
Facts.  sliows  that   this  company   was    incorporated   by  th& 

legislature  of  Wisconsin  on  the  11th  of  April,  1852,  to  build  and 
operate  a  railroad  in  that  State  between  La  Crosse,  on  the  Missis* 
sippi  Kiver,  and  Milwaukee,  on  Lake  Michigan,  a  distance  of 
about  two  hundred  miles.  The  road  was  origmally  regarded  by 
the  company  and  treated  as  consisting  of  two  divisions — one,  called 
the  Eastern  Division,  extending  from  Milwaukee  to  Portnsre  City,. 
a  distance  of  95  miles  ;  and  the  other,  called  the  Western  Division, 
extending  from  La  Crosse  to  Portage  City,  a  distance  of  105  miles. 

The  Eastern  Division  was  incumbered  by  three  mortgages,  as 
follows :  1,  the  Palmer  mortgage,  so  called,  to  secure  an  issue  of 
bonds  to  the  amount  of  $922,000 ;  2,  a  mortgage  to  Greene  C. 
Bronson  and  James  T.  Sontter,  to  secure  bonds  to  the  amount  of 
$1,000,000;  and,  3,  a  mortgage  to  the  city  of  Milwaukee,  to 
secnre  about  $314,000.  The  Western  Division  was  likewise 
incumbered :  1,  by  a  mortgage  to  Greene  C.  Bronson,  James  T. 
Sontter,  and  Shephard  F.  Knapp,  known  as  the  land-grant  mort- 
gage,  to  secure  bonds  to  the  amount  of  $4,000,000 ;  and,  2,  by  a 
mortgage  to  Albert  Helfenstein,  to  secure  bonds  for  $200,000. 

Judgments  had  also  been  rendered  against  the  company  prior  to* 
June  21,  1858,  as  follows : 

1.  One  in  favor  of  Selah  Chamberlain,  in  the  Circuit  Court  of 
the  United  States  for  the  District  of  Wisconsin,  on  the  2d  of 
October,  1857,  for  $629,089.72 ;  2.  Another  in  the  same  court  on 
the  7th  of  October,  1857,  in  favor  of  Newcomb  Cleveland  for 
$111,727.31 ;  3.  Another  in  the  Circuit  Court  of  Milwaukee 
County,  in  the  spring  of  1B58,  in  favor  of  Sebra  Howard  for 
$25,000 ;  and,  4.  Another  in  the  last-named  court  in  favor  of  the 
Mercantile  Bank  of  Hartford,  Conn.,  on  the  12th  of  June,  1858, 
for  $25,000. 

On  the  1st  of  June,  1858,  the  company,  being  embarrassed  by  a 
large  floating  debt,  and  by  its  obligations  to  persons  who  had 
mortgaged  their  farms  to  aid  in  building  its  road,  determined  to> 
issue  other  bonds  to  the  amount  of  $2,000,000,  and  secure  them  hj 
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another  mortgage  on  its  entire  line  of  road  between  La  Crosse  and 
Milwaukee,  subject  to  the  prior  mortgage  incnmbrances.  Accord- 
ingly the  mortgage  now  in  suit  was  executed  to  William  Barnes, 
trustee,  on  the  21st  of  June,  1858,  to  secure  such  an  issue.  It 
covered  "  all  the  property,  real  and  pereonal,  of  said  railroad  com- 
])any  to  be  acquired  hereafter,  as  well  as  that  which  has  already 
been  acquired,  together  with  all  the  rights,  liberties,  privileges, 
and  franchises  of  said  railroad  company  in  respect  to  said  i*ailroad 
from  Milwaukee  to  La  Crosse,  except  its  land  grant,  but  subject  to 
all  the  prior  mortgages  above  referred  to."  Afterwards,  on  the 
11th  of  August,  1858,  a  mortgage  supplemental  to  this  was 
executed  by  way  of  further  assurance.  The  mortgages  thus  exe- 
cuted contained  a  provision  that  if  there  should  be  default  in  the 
payment  of  interest  for  the  space  of  fifteen  days,  the  principal 
should  become  due,  and  the  trustee,  on  the  request  of  the  holder 
of  bonds  to  the  amount  of  $100,000,  should  advertise  and  sell 
the  mortgaged  property. 

Afterward  the  following  judgments  were  recovered  a^inst  the 
company,  namely :  1.  One  in  favor  of  Edwin  C.  Litchfield,  in  the 
District  Court  of  the  United  States  for  the  District  of  Wisconsin, 
October  5,  1858,  for  $26,353.51 ;  2.  Another  in  the  same  court, 
April  5, 1859,  in  favor  of  Nathaniel  S.  Bouton  for  $7,937.37 ;  3. 
Another  in  favor  of  Philip  8.  Justice  and  others,  in  the  Circuit 
Court  of  the  county  of  Milwaukee,  for  $2,035.33;  and  4.  Anotlier 
in  the  last-named  court,  in  favor  of  E.  Bradford  Greenleaf, 
September  10,  1858,  for  $840.86. 

At  the  time  when-  the  mortgage  to  Barnes  was  executed,  the 
Revised  Statutes  of  Wisconsin,  §  33,  c.  79,  provided  that,  in  case 
of  any  sale  of  a  railroad  "  on  or  by  virtue  of  any  trust  deed,  or  on 
any  foreclosure  of  any  mortgage  thereupon,  the  party  or  parties 
acquiring  the  title  under  any  such  sale  and  their  associates,  suc- 
cessors, [and]  assigns,  shall  have  and  acquire  thereby,  and  shall 
exercise  and  enjoy  thereafter  all  and  the  same  rights,  privileges, 
grants,  franchises,  imnmnities,  and  advantages  in  and  by  said 
mortgage  or  trust  deed  enumerated  and  conveyed  which  belonged 
to  and  were  enjoyed  by  the  company,"  so  far  as  they  relate  to  the 
property  lx)ught,  in  all  respects  the  same  as  "  such  company  might 
or  could  have  done  therefor  had  no  such  sale  or  purchase  taken 
place ;  such  purchaser  or  purchasers,  theij*  associates,  successors,  or 
assignore  [assignees],  may  proceed  to  organize  anew  and  elect 
directors,  distribute  and  dispose  of  stock,  take  the  same  or  another 
name,  and  may  conduct  their  business  generally  under  and  in  the 
manner  provided  in  the  charter  of  such  railroad  company,  with 
such  variations  in  manner  and  form  of  organization  as  their  altered 
circumstances  and  better  convenience  may  seem  to  require." 

Afterward,  on  the  8th  of  February,  1859,  an  act  supplementary 
to  c.  79  of  the  Revised  Statutes  was  passed,  by  which  it  was  pro- 
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vided  tliat  in  case  of  any  sale  of  a  railroad  in  the  State  under  a 
deed  of  trust,  or  on  a  foreclosure,  if  no  one  bid  an  amount  equal 
to  seventy-five  per  cent  of  the  mortgage  debt,  the  trustee  might 
bid  that  amount  or  more,  in  his  discretion,  to  the  full  amount  of 
the  debt  and  interest  due,  if  competition  should  make  it  necessary ; 
and  that  the  estate  so  acquired  by  tiie  trustee  should  ^^  be  held  in 
trust  for  the  holders  of  such  outstanding  bonds  or  obUgations  in 
the  same  manner  as  if  they  had  become  the  purchasers,  in  propor- 
tion to  the  amount  of  such  bonds  or  obligations  severally  held  by 
them."     Laws  of  Wisconsin,  1859,  c.  10,  p.  13. 

On  the  11th  of  the  same  month  of  February  holders  of  the  bonds 
secured  by  the  mortgage  in  favor  of  Barnes,  to  the  amount  of  more 
than  one  hundred  thousand  dollars,  presented  to  him  their  request 
in  writing  that  he  proceed  to  sell  under  his  trust,  and  tliat  he  pur- 
chase the  property  at  the  sale  for  the  bondholders  at  the  price  of 
seventy-five  per  cent  of  the  outstanding  bonds  and  past-due  inter- 
est, and  more  if  necessary,  not  exceeding  the  full  amount  of  the 
debt,  principal,  and  interest.  Accordingly  he  advertised  tlie  prop- 
erty for  sale  pursuant  to  the  provisions  of  his  mortgage,  and  on  tlie 
2l6t  of  May,  1859,  bought  it  under  the  authority  of  the  act  of 
February  8,  1859,  and  tne  request  which  had  been  made,  at  the 
price  of  $1,593,333.33,  for  the  benefit  of  the  bondholders.  Two 
days  afterward  he  united  with  certain  persons  represetiting  them- 
selves to  be  the  owners  of  bonds  to  the  amount  of  $1,802,850  in 
the  organization  of  the  Milwaukee  &  Minnesota  company,  here- 
after called  the  Minnesota  company,  under  §  33,  c.  79,  of  the  Ee- 
vised  Statutes,  to  own  and  operate  the  railroad,  and  by  the  same 
instrument  he  transferred  his  purchase  to  the  company.  The  cap- 
ital stock  was  fixed  at  $2,500,000,  and  the  articles  of  organization 
contained  the  following  provisions  in  reference  thereto : 

"Article  IV.  The  stockholders  of  the  said  Milwaukee  &  Min- 
nesota B.  Co.  are  the  holders  of  the  said  bonds,  secured  by  the  said 
mortgages  or  trust  deeds,  for  whose  benefit  the  said  sale  and  pur- 
chase was  made  by  the  said  William  Barnes,  and  such  other  pei*sons 
as  shall  hereafter  associate  themselves  with  them  by  subscription 
to  the  said  capital  stock  or  other  proper  m^ans. 

"  Each  holder  of  the  said  bonds,  upon  surrendering  his  bonds 
to  the  proper  oflicer  of  the  said  Milwaukee  &  Minnesota  E. 
Co.,  shall  be  entitled  \o  receive  a  certificate  of  stock  in  the 
company  hereby  organized  of  an  equal  amount  with  the  principal 
of  the  bonds  so  surrendered  by  him,  subject,  nevertheless,  to  the 
payment  in  money  of  the  pro  rata  share  of  the  costs,  charges,  and 
expenses  of  the  said  sale  and  of  the  organization,  and  of  carrying 
the  same  into  effect,  being  the  proportion  of  the  whole  of  such 
costs,  charges,  and  expenses  as  tne  amount  of  stock  so  to  be  issued 
shall  bear  to  two  millions  of  doUare, 

"  Article  V.    The  payment  of  the  said  pro  rata  share  of  suc!s 
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eosts,  charges,  and  expenses  is  hereby  declared  to  be  a  charge  and 
lien  upon  tae  stock  to  which  each  holder  of  the  said  bonds  is  en- 
titled. And  the  board  of  directoi*8  of  the  said  Milwaukee  &  Min- 
uesota  K.  Co.  shall  have  power  to  declare  the  right  to  such  stock 
forfeited  by  the  non-payment  of  §uch  pro  rata  share  of  such  costs, 
charges,  and  expenses  in  such  manner  as  the  said  board  of  directors 
fihall  determine." 

On  the  5th  of  December,  1859,  a  bill  was  filed  in  the  district 
court  of  the  United  States  for  the  district  of  Wisconsin,  by  Bronson 
and  others,  trustees,  against  the  La  Crosse  company,  the  Minnesota 
company,  Helfenstein,  trustee,  and  Cleveland  and  Chamberlain, 
judgment  creditor,  to  foreclose  the  land-grant  mortgage  on  the 
Western  Division,  and  on  tlie  9th  of  the  same  month  a  like  bill 
was  filed  in  the  same  court  against  the  same  parties  by  Bronson 
and  Soutter,  tioistees,  to  foreclose  the  mortgage  to  them  on  the 
Eastern  Division.  Under  the  bill  for  the  foreclosure  of  the  land- 
gi*ant  mortgage  the  Western  Division  was  sold  April  25,  1863,  to 
purchasere  wno  organized  themselves,  pursuant  to  §  33,  c.  79  of 
the  Kevised  Statutes,  into  a  corporation  by  the  name  of  the  Mil- 
waukee &  St.  Paul  Railway  Company,  to  which  the  property  so 
purchased  was  duly  conveyed.  This  company  will  be  hereafter 
referred  to  as  the  St.  Paul  company. 

In  the  suit  for  the  foreclosure  ox  the  mortgage  on  the  Eastern 
Division  such  proceedings  were  had  that  a  receiver  was  appointed, 
who  took  possession  of  tlie  mortgaged  property,  under  an  order  of 
the  court,  and  caused  it  to  be  operated  by  the  St.  Paul  company, 
in  connection  with  the  Western  Division.  Afterward,  on  the  18th 
of  July,  1865,  it  was  adjudged  in  this  suit  that  the  Minnesota  com- 
pany, upon  the  payment  of  the  amount  ascertained  to  be  due  on 
the  Bronson  and  Soutter  mortgage  for  interest,  be  permitted  to 
redeem  and  take  possession  of  the  Eastern  Division  and  the  rolling 
stock  which  belonged  to  it.  On  the  28th  of  September,  1865,  a 
decree  was  entered  finding  due  upon  the  mortgage  $1,000,000  of 
principal  and  $454,937.39  of  interest,  and  ordering  a  sale  of  the 
mortgaged  property  for  its  payment,  but  saving  the  right  of  the 
Minnesota  company  to  redeem  in  the  manner  specified  in  the  order 
of  July  18.  On  the  3d  of  January,  1866,  this  company  paid  into 
the  registry  of  the  court  the  amount  of  money  required  to  make  the 
redemption.  Thereupon  all  further  proceedings  under  this  suit  for 
foreclosure  were  stopped,  and  on  the  20th  of  January,  1866,  the 
Eastern  Division  and  its  rolling  stock  were  handed  over  by  the 
receiver  to  the  possession  of  the  Minnesota  company. 

On  the  18th  of  April,  1866,  Frederick  P.  James,  claiming  to  be 
the  assignee  of  the  judgment  against  the  La  Crosse  company  in 
favor  01  iTewcomb  Cleveland  for  $111,727.71,  which  had  been  re- 
covered prior  to  the  execution  of  the  mortgage  to  Barnes,  com- 
menced a  suit  in  equity  in  the  circuit  court  of  the  United  States 
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for  the  district  of  Wisconsin  against  the  Minnesota  company,  to 
enforce  the  Hen  of  that  judgment  on  the  Eastern  Division,  as  bein^ 
superior  to  the  title  acquired  by  the  company  through  the  sale 
under  the  Barnes  mortgage.  Such  proceedings  were  had  in  this 
suit  that,  on  the  11th  of  Jauuary,  1867,  a  decree  was  entered  find- 
ing due  to  James  on  this  indgmeut  $98,801.51,  and  ordering  a  sale 
of  the  Eastern  Division  tor  its  payment,  subject,  however,  to  the 
liens  of  the  mortgages  prior  to  that  of  Barnes  and  to  the  lien  of 
the  Chamberlain  judgment.  Under  this  decree  the  property  wafr 
sold  and  conveyed  to  the  St.  Paul  company,  March  2,  1867,  for 
$100,920.94,  and  from  that  time  that  company  has  been  in  posses- 
siou,  claiming  title  adversely  to  the  Minnesota  company  and  to  the 
Barnes  mortgage. 

On  the  20th  of  April,  1863,  while  the  suit  for  the  foreclosure  of 
the  Bronson  and  Soutter  mortgage  was  pending,  and  a  few  days 
before  the  sale  of  the  Western  Division  under  the  foreclosure  of 
the  land-grant  mortgage,  Frederick  P.  James  and  Abram  M. 
Brewer,  claiming  to  be  the  assignees  of  the  judgments  in  favor  of 
Edwin  C.  Litchfield  and  Nathaniel  S.  Bouton  against  the  La  Crosse 
company,  which  had  been  recovered  after  the  execution  of  the 
Barnes  mortgage,  and  Philip  S.  Justice  and  others,  and  E.  Bradford 
Greenleaf,  also  judgment  creditors,  brought  suit  in  the  circuit 
court  of  the  United  States  against  the  La  Crosse  company,  the  Min- 
nesota company,  and  Selah  Chamberlain,  to  set  aside  the  mortgage 
to  Barnes  and  his  foreclosure  thereunder  and  to  have  the  property 
sold  free  of  that  incumbrance  for  the  payment  of  their  judgments. 
In  that  suit  a  decree  was  rendered  July  9,  1868,  in  accordance 
with  the  prayer  of  the  bill,  save  only  that  the  mortgage  was  ad- 
judged to  be  valid  to  the  extent  of  the  bonds  that  had  been  actually 
negotiated  by  the  company  to  honajlde  holders.  No  further  pro- 
ceedings have  been  had  in  that  suit,  and  no  attempt  has  ever  been 
made  to  carry  the  decree  into  execution. 

Such  being  the  conceded  facts,  Barnes,  as  trustee,  brought  this 
Barnes'  fork-  ^^^^  ^^  t'*©  circuit  court  of  the  United  States  for  the 
cxosuBE  SUIT-  eastern  district  of  Wisconsin,  on  the  6th  of  June,  1878^ 
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against  the  St.  Paul  company,  which  had  changed  its 
name  to  that  of  the  Chicago,  Milwaukee  &  St.  Paul  Railway 
Company,  the  La  Crosse  company,  and  the  Minnesota  company, 
for  the  foreclosure  of  his  mortgage.  In  his  bill  he  alleges,  as  to 
the  first  foreclosure,  1,  that  it  had  been  actually  adjudged,  in  the 
suit  of  James  and  others,  to  have  been  fraudulent,  and  null  and 
void,  and  that  the  St.  Paul  company  is  estopped  from  asserting 
to  the  contrary,  because  that  suit  was  brought  by  its  procurement, 
and  was  in  fact  prosecuted  by  it  and  in  its  behalf,  altiiough  in  the 
names  of  James  and  his  associates ;  and,  2,  because  the  bondIioldei*s 
insist  that  the  deeds  of  trust,  ^^and  die  powera  in  trust  conferred 
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thereby,  remain  unimpaired  and  as  they  were  before  said  proceed- 
ings for  sale  were  had,  •  .  .  because  they  say  : 

''  1.  The  said  estate  was  a  trust,  and  a  trust  can  never  be  termin- 
ated without  the  consent  of  the  cetuis  qtce  trust  except  by  its  due 
execution. 

^*  2.  Because  the  powers  of  sale  granted  by  said  deeds  to  your 
orator  are  powers  in  trust,  and,  not  having  been  executed  in  con- 
formity with  the  requirements  of  the  deeds  by  which  they  were 
granted,  remain  unexecuted. 

"  3.  Because  the  said  act,  c.  79,  being  repugnant  to  the  Con- 
stitution of  tlie  United  States,  no  proper  and  legal  execution  of 
said  powers  could  be  made  under  its  authority. 

"  4.  Because  the  terms  and  conditions  prescribed  by  the  act  were 
not  complied  with,  and,  therefore,  even  if  the  act  were  valid,  the 
said  powers  still  remain  powers  in  trust  unexecuted;'^  and  it  was 
insisted  '^  thnt  no  number  of  bondholdei*s  less  than  the  whole  num- 
ber entitled  to  the  estate  granted  to  your  orator  by  said  deeds  of 
trust  as  security  could,  under  §  33  of  the  statute  laws  of  Wisconsin 
aforesaid,  legally  organize  a  corporation  and  vest  iti  it  the  title  to 
said  estate,  and  so  deprive  bondholders  not  consenting  thereto  of 
their  security,  and  that,  inasmuch  as  bondholdei-s  to  a  large  amount 
did  not  consent  to  the  said  sale  and  organization,  the  same  were 
null  and  void." 

As  to  the  proceedings  in  the  suits  for  the  foreclosure  of  the 
land-grant  mortgage,  and  for  the  enforcement  of  the  lien  of  the 
Cleveland  judgment  under  which  the  St.  Paul  company  acquired 
title,  the  material  averment,  in  the  view  we  take  of  the  case,  is, 
that  ^'  the  said  Minnesota  company,  so  called,  had  no  title  to  said 
estate,  called  the  third  mortgage,  conveyed  to  him  (Barnes)  by 
said  deeds  of  trust,  which  could  be  barred  by  said  decree  of  fore- 
closure, of  said  land-grant  mortgage,  or  by  said  decree  of  fore- 
closure in  the  name  of  said  James,  upon  the  said  Cleveland  judg- 
ment, and  that  your  orator  retaining  his  title  to  said  estate,  and 
not  bein^  a  party  to  said  foreclosure  sales,  the  said  estate  has  ever 
remained,  and  now  remains,  in  him,  for  the  benefit  of  said  cestuis 
que  trust,  said  decrees  and  said  pretences  of  the  said  defendants 
notwithstanding." 

To  this  bill  the  St.  Paul  company  filed  a  plea,  setting  up  the 
original  foreclosure,  "  with  the  knowledge,  consent,  and  plba  filbd  bt 
approval,  and  at  the  request  of  the  bondholders;"  the  paJit. 
purchase  at  the  sale  by  Barnes  in  trust  for  the  bondholder,  in  ac- 
cordance with  the  provisions  of  the  act  of  February  8,  1859 ;  the 
organization  of  the  Minnesota  company  for  the  purposes  and  with 
the  powers  above  stated  ;  and  the  transfer  of  the  property  thereto. 
The  plea  then  proceeds  as  follows : 

"  That  thereupon  said  bondholdere  surrendered  their  said  bonds 
to  said  eorporation  to  be  cancelled,  and  the  same  were  so  cancelled. 
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and  the  said  corporation  thereupon  iesucd  to  said  several  bondhold- 
ers in  exchange  for  their  said  bonds  the  corporate  stock  of  said 
Milwaukee  &  Minnesota  R.  Co.  to  an  amount  equal  to  the  princi- 
pal of  said  bonds  so  surrendered  in  pursuance  of  said  articles  of 
organization,  and  which  Siiid  stock  was  so  received  by  said  bond- 
holdei*s  in  full  satisfaction  and  pa^-ment  of  their  said  bonds,  and 
that  all  of  the  bonds  issued  by  said  La  Crosse  &  Milwaukee  K.  Co. 
under  said  mortgages  or  trust  deeds  were  then,  at  the  organization 
of  said  Milwaukee  &  Minnesota  K.  Co.,  or  subsequently  thereto, 
so  surrendered  to  said  corporation  to  be  cancelled,  and  were  can- 
celled, and  stock  of  said  company  issued  therefor. 

^^That  by  the  proceedings  aforesaid  the  said  mortgages  or  trust 
deeds  so  as  aforesaid  given  to  said  William  Barnes  were  foreclosed, 
and  the  right  of  redemption  theretofore  existing  in  the  said  La 
Crosse  &  Milwaukee  R.  Co.  to  redeem  said  property  from  the  lien 
of  said  mortgages  or  trust  deeds  was  thereby  barred  and  foreclosed, 
and  the  said  mortgage  interest,  so  as  aforesaid  conveyed  by  said 
mortgages  or  trust  deeds  to  said  William  Barnes,  became  an  abso- 
lute estate  in  fee  simple  to  all  of  the  property  covered  by  said 
mortgages  or  trust  deeas  in  the  said  Milwaukee  &  Minnesota  R. 
Oo.,  subject  to  the  prior  liens  thereon,  and  that  thereby  the  trust 
relation  to  said  property  created  by  said  mortgages'  or  trust  deeds 
between  thesiiid  William  Barnes  and  the  holders  of  the  bonds  issued 
under  said  mortgages  or  trust  deeds  ended,  and  that  no  trust  rela- 
tion in  respect  to  said  property  now  exists,  or  has  existed,  since 
the  filing  of  said  articles  of  organization  between  said  William 
Barnes  and  said  bondholders." 

It  is  then  alleged  that  the  Minnesota  company  was  made  a  party 
to  the  several  suits  under  which  the  St.  Paul  company  claims  title ; 
that  it  appeared  thei'ein  and  '^  was  i*ecognized  and  treated  as  the 
owner  of  the  equity  of  redemption  of  said  property  by  virtue 
of  the  aforesaid  proceedings ;"  and  that,  "  by  means  of  the  pix)- 
ceedings  aforesaid,  the  said  William  Barnes  ceased  to  have  any 
right,  title,  or  interest  as  trustee  as  aforesaid  in,  to,  or  upon  or  under 
the  said  alleged  mortgages  or  trust  deeds,  and  his  said  bondholders 
<;ea6ed  to  have  any  right,  title,  or  interest  in,  to,  or  upon  the  prem- 
ises described  therein  and  purporting  to  be  affected  thereby,  and 
at  the  time  of  filing  said  bill  of  complaint  the  said  William  Barnes 
had  no  right,  title,  estate,  lien,  claim,  demand,  or  equity  of  redemp- 
tion, as  trustee  or  otherwise,  of,  in,  to,  or  upon  the  premises  de- 
scribed in  the  said  mortgages  or  trust  deeds." 

This  plea  was  set  down  for  argument  and  sustained  by  the  court, 
whereupon  a  replication  was  filed  and  proofs  taken.  After  hear- 
ViTOisos  OF  ing,  an  interlocutory  decree  was  entered  April  21, 1882, 
nfTKw^uTORT  gjjjjjj    |.jjj^|.  ^1^010^400  of  the  bonds  had  been  actually 

exchan^d  for  stock  in  the  Minnesota  company ;  that  $693,000  had 
either  been  cancelled  by  the  company  before  their  issue,  or  had 
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been  surrendered  by  their  ownera  for  cancellation,  and  had  actu- 
ally been  cancelled,  after  being  issued ;  and  that  $37,400,  belong- 
ing to  the  St.  Paul  company,  were  then  in  court,  and  for  which 
no  claim  was  made  under  the  trust.  The  total  amount  -thus  ac- 
counted for  was  $1,740,880,  and  as  to  these  it  was  adjudged  that 
they  constituted  no  valid  claim  against  the  La  Crosse  company 
under  the  mortgage,  and  that  so  far  as  they  were  concerned  the 
plea  of  the  St.  I^aul  company  was  sustained,  and  Barnes  was  en- 
titled to  no  relief.  As  to  the  remaining  $259,200  of  bonds  pro- 
vided for  in  the  mortgage,  a  reference  was  made  to  a  master  to 
inquire  what,  if  any,  were  justly  due  and  in  equity  mastee's 
entitled  to  payment  out  of  the  mortgage  security. 
Under  tliis  reference  the  master  took  testimony  and  reported  ia 
favor  of  tlie  following  persons  and  for  the  following  amounts  : 

1.  Matthew  H.  Robioson,  one  bond,  $100,  on  which  was  due  for 

principal  and  interest $417  55 

2.  Frederick  Van  Wyck,  assignee  of  of  William  H.  Sisson,  2  bonds, 

$1,000,  on  which  was  due  for  principal  and  interest 4,175  50 

3.  A.  S.  Bright  and  A.  C.  Gunnison.  22  bonds,  $10,900,  on  which 

was  due  for  piincipal  and  interest 45,512  95 

4.  Andrew  J.  Biker,  8  bonds,  $800,  on  which  was  due  for  princi- 

pal and  interest 8,840  40 

5.  August  F.  Suelflohn,  4  bonds,  $800,  on  which  was  due  for  prin- 

cipal and  interest 8,840  40 

G.  M.  M.  Comstock,  2  bonds,  $209,  on  which  was  due  for  principal  ^ 

and  interest '       885  10 

7.  Mary  Christie  Emmons,  2  bonds,  $200,  on  which  was  due  for 

principal  and  interest 885  10 

8.  Held  &  Smith,  19  bonds,  $6,400,  on  which  was  due  for  principal 

and  interest 26,723  20 

9.  J.  H.  Tesch,  11  bonds,  $1,100,  on  which  was  d^ue  for  principal 

and  interest 4,598  05 

In  all,  bonds  $21,500-due $89,773  85 

To  this  report  exceptions  were  filed,  which  the  court,  after  hear- 
ing, "  being  of  opinion  that  said  claims  do  not  constitute  under 
the  mortgages  ...  a  valid  lien  upon  the  property,"  sustained 
and  dismissed  the  bill.  From  a  decree  to  that  efEect  this  appeal 
was  taken. 

Tlie  ultimate  question  for  determination  is  whether  Barnes,  the 
trustee,  and  the  bondholders  secured  by  the  mortgage  to  him,  are 
bound  by  the  decrees  in  the  suits  for  the  enforcement  q^^^^j,  ^^ 
of  the  prior  liens,  namely,  the  land-srrant  mortgage  and  dctbhmikatiok 
the  Cleveland  judgment,  to  which  the  Minnesota  com-  of  baknks'^ 
pany  was  a  party.  That  depends  on  the  legal  effect  of 
what  was  done  by  Barnes  in  1869,  for  the  purpose  of  foreclosing 
his  mortgage  and  organizing  the  Minnesota  company  to  take  the 

f)roperty,  under  his  purchase  at  that  sale,  in  trust  for  the  bond- 
lolders.     It  is  now  alleged  that  this  was  all  null  and  void :  1,  be- 
cause it  has  been  so  adjudged  in  the  suit  brought  by  James  and 


462      BARNES  V.  CHICAGO,  MILWAUKEE  AND  ST.  PAUL  R.  CO. 

•Others ;  and,  2,  because  the  act  of  February  8,  1859,  under  which 
Barnes  acted  in  buying  at  his  own  sale  and  in  organizing  the  com- 
panj',  was  unconstitutional  in  its  application  to  his  rnortirage,  which 
was  executed  before  its  passage,  and  the  bonds  secured  thereby. 
The  claim  is,  that  a  purchase  by  Barnes  himself  at  his  own  sale, 
without  the  payment  of  his  bid  in  money,  could  not  operate  as  a 
foreclosure  of  the  mortgage,  except  with  the  consent  of  all  the 
bondholders,  which  was  never  given. 

The  sufficiency  of  the  first  of  these  objections  is  to  be  deter- 
mined by  the  averments  in  the  bill,  taken  in  connection  with  the 
exhibits  to  which  they  i-elate.  As  to  the  second,  the  St.  Paul 
<5ompany  pleads  in  substance  that  Barnes,  in  foreclosing  his  mort- 
gage and  io  organizing  the  Minnesota  company  after  his  purchase, 
acted  "with  the  knowledge,  consent,  and  approval,  and  at  the  re- 
quest of  the  bond'holders." 

1.  As  to  the  decree  in  the  suit  of  James  and  others.  The  copy 
of  the  bill  in  that  suit,  which  is  one  of  the  exhibits  in  this  case, 
James'  suit-  shows  that  it  was  filed  by  certain  judgment  creditoi-s 
THKBiuJ^  "*  of  the  La  Crosse  company  to  collect  their  judgments. 
It  is  a  creditors'  bill,  pure  and  simple,  brought  by  James  and  his 
associates,  "  on  their  own  behalf,  and  in  behalf  oi  all  the  creditors 
of  the  La  Crosse  &  Milwaukee  R.  Co.,  who  have  or  claim  a  lien 
upon  the  railroad  of  said  company,"  and  "  who  shall  come  in  and 
seek  relief  by  and  contribute  to  the  expenses  of  this  suit,"  to  obtain 
a  sale  of  "  all  of  the  property,  real  and  personal,  franchises  and 
privileges  of  the  La  Crosse  &  Milwaukee  R.  Co.,  or  which  was 
theirs  at  the  time  of  said  sale  by  Barnes,  May  21,  1859,"  "subject 
to  the  prior  claims"  described  in  the  mortgage  to  Barnes,  "  and 
that  the  proceeds  of  said  sale  be  brought  into  court,  to  be  divided 
according  to  the  legal  priorities  of  your  orators  and  the  other 
<jlaimants  thereto."  It  alleges,  in  substance,  that  the  mortgage  to 
Barnes  was  executed  "  for  the  purpose  and  with  the  design  of 
bringing  about  a  speed  v  sale  of  said  road  and  its  franchises,  and 
cutting  oflf  the  stockholders  in  said  company,  and  to  hinder,  delay, 
and  defraud  the  creditor  of  the  said  La  Crosse  .  .  .  company, 
and  passing  the  property  in  or  to  the  road  and  its  franchises  to 
fiome  of  the  directore  of  said  company  and  their  friends."  The 
La  Crosse  company,  although  nominally  a  party  to  the  suit,  did  not 
appear,  and  did  not  ask  relief,  and  there  is  no  pretence  that  the 
SA.Mic-po8iTioif  c<>"^P^aJ"a"ts  either  did  or  could  prosecute  the  suit  in 
oF,|r.  Paul  Co.  behalf  of  the  stockholdcrs.  If,  as  is  alleged,  the  St. 
WHICH  IT  18  Paul  company  was  the  promoter  as  well  as  the  real 
prosecutor  of  the  suit,  it  is  bound  only  to  the  extent 
it  would  be  if  it  had  been  actually  the  complainant  The  most 
that  can  be  claimed  in  this  behalf  is,  that  it  stands  in  the  place  of 
the  complainants  named  in  the  bill,  and  is  bound  as  they  are 
bound  ;  no  more,  no  less. 
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Tlie  decree — which,  witli  tlie  opinion  of  Mr.  Justice  Nelson, 
announcing  the  judgment  of  this  court  in  James  v,  samb-thb  dk- 
Eailroad  Co.,  6  Wall.  752,  is  one  of  the  exhibits  in  this  ^"*- 
case — adjudges  tliat  the  mortgage  to  Barnes  was  good  and  valid 
"  as  a  security  for  the  bonds  issued  under  it  in  the  hands  of  iona 
Jlde  holders  for  value,  without  notice,"  which,  it  was  found,  did 
not  exceed  $200,000 ;  that  the  foreclosure  and  sale  be  "  set  aside, 
vacated,  and  annulled,"  and  the  Minnesota  company  be  "  perpetu- 
ally  restrained  and  enjoined  from  setting  up  any  right  or  title 
under  it,"  because  it  was  made  in  pursuance  of  a  notice  claiming 
that  $2,000,000  of  bonds  had  been  issued,  and  there  was  default  in 
the  payment  of  |70,000  of  interest  when  less  than  $200,000  had 
«ver  been  negotiated  to  honafide  holders,  and  the  foreclosure  pro- 
<;eeding  was  in  other  respects  irregular  and  fraudulent ;  and  that 
all  the  right,  title,  interest,  arid  claim  which  the  La  Crosse  com- 
pany had  in  the  railroad  from  Milwaukee  to  Portage  City  be  sold 
to  pay  the  judgments  in  favor  of  the  complainants,  "  unless  prior 
to  such  sale  the  defendants  pay  to  said  complainants"  the  amounts 
-due  thereon. 

Every  decree  in'  a  suit  in  equity  must  be  considered  in  connec- 
tion with  the  pleadino;s,  and,  if  its  language  is  broader 
than  is  required,  it  will  be  limited  by  construction  so  crkb  bboadkr 
that  its  effect  shall  be  such,  and  such  only,  as  is  needed  ™^  »wao«ED- 
for  the  purposes  of  the  case  that  has  been  made  and  the  issues  that 
have  been  decided.  Graliam  -w.  Railroad  Co.,  3  Wall.  704.  Here 
the  suit  was  by  and  for  creditors  to  set  aside  the  mortgage  to 
Barnes  and  the  foreclosure  thereunder,  because  made  and  had  to 
Jiinder  and  delay  them  in  the  collection  of  their  debts.  The  de- 
cree, therefore,  although  broader  in  its  terms,  must  be  held  to 
mean  no  more  than  that  the  foreclosure  was  void  as  to  these  cred- 
itors, whose  claims  were  inferior  in  right  to  that  of  the  mortgage, 
and  that  the  Minnesota  company  was  restrained  and  enjoined  from 
asserting  title  as  against  them  ;  and  also  that,  if  they  undertook  to 
sell  the  property  to  pay  their  judgments,  the  mortgage  to  Barnes 
should  stana  only  as  security  for  such  bonds  as  had  been  actually 
nesfotiated  by  the  La  Crosse  company  to  honafide  holders. 

Such  also  was  the  judgment  of  this  court  in  Kailroad  Co.  -y. 
Soutter,  13  Wall.  517,  which  was  a  suit  brought  by  the  Minnesota 
<5ompany,  June  4,  1869,  to  recover  back  the  money 
it  had  paid  to  redeem  the  mortgage  to  Bronson  &  souttrb  kx* 
Soutter  on  the  Eastern  Division,  for  the  reason  that  ^'''"■^" 
the  foreclosure  of  the  mortgage  to  Barnes  was  fraudulent,  and  it 
had  been  so  adjudged  in  the  James  suit  In  announcing  the  opin- 
ion of  the  court,  Mr.  Justice  Bradley  said,  p.  523  :  "  Who  are  the 
complainants?  Are  they  not  the  very  bondholder,  self-incorpo- 
ratea  into  a  body  politic,  who,  through  their  trustee  and  agent,  af- 
fected a  sale  wnich  was  declared  fraudulent  and  void  as  against 
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creditors,  and  made  the  purchase  which  has  been  set  aside  for  that 
cause  ?  .  .  .  But  the  complainants  are  wrorg  in  asserting  that  the 
property  was  not  theirs.  It  was  theirs.  Their  purchase  was  de- 
clared void  only  as  against  the  creditors  of  the  La  Crosse  &  Mil- 
waukee R.  Oo.  In  other  words,  it  was  only  voidable,  not  abso- 
lutely void.  By  satisfying  these  creditors  they  could  have  kept 
the  property,  and  their  title  would  have  been  good,  as  against  all 
the  world.  The  property  was  theirs ;  but,  by  reason  of  the  fraud- 
ulent sale,  was  subject  to  the  incumbrance  of  the  debts  of  the  La 
Crosse  company.  This  was  the  legal  efEect  of  the  decree  declaring 
their  title  void.  Therefore,  they  were,  in  fact,  paying  oflE  an  in- 
cumbrance on  their  property  when  they  paid  into  court  the  money 
which  they  are  now  seeking  to  recover  back." 

This  being  the  extent  of  the  legal  efiEect  of  the  James  decree,  it 
Legal  effect  foUows  that,  if  the  proceedings  by  Barnes  in  1859  for 
CUBE.  the  foreclosure  of  his  mortgage  were  sufficient  in  form, 

the  Minnesota  company  represented  that  mortgage,  and  the  hold- 
era  of  the  bonds  secured  thereby,  in  the  suits  to  which  it  was  a 
party  brought  to  enforce  the  prior  liens  under  which  the  St.  Paul 
company  claims  title,  and  that  both  Barnes,  the  trustee,  and  the 
bondholders  are  bound  by  the  decrees  therqin.  The  La  Crosse 
company  has  never  disputed  the  title  of  the  Minnesota  company,i 
and  the  prior  lienholaera  recognized  it  as  good  when  they  pro- 
ceeded against  the  company  to  enforce  their  respective  rignts. 
The  property  has  been  lost,  not  because  the  foreclosure  was  invalid, 
but  because  it  was  all  needed  to  satisfy  liens  which  were  prior  in 
right  to  that  of  the  Barnes  mortgage,  under  which  alone  the  com- 
pany claims  title.  When  the  creditors  in  the  James  suit  undertake 
to  carry  their  decree  into  execution  it  will  be  time  enough  to  con- 
sider how  far  they  are  bound  by  the  decrees  in  the  suits  for  the 
enforcement  of  the  prior  liens  which  were  all  obtained  and  execu- 
ted pending  their  litigation  with  the  company.  We  are  now  deal- 
ing only  with  Barnes  and  the  bondholdere  claiming  under  him. 

2.  A&  to  the  plea.  The  bill  in  effect  concedes,  as  is  necessarily 
The  plea  con-  ^ruc,  that  if  all  the  bondholdera  consented  to  a  fore- 
siDBRED.  closure  under  the  act  of  February  8, 1859,  the  purchase 

of  the  property  by  the  trustee  for  their  benefit,  and  the  transfer  of 
title  by  him  to  the  Minnesota  company  as  their  representative, 
would  be  good,  even  though  without  such  consent  it  might  be  bad. 
The  plea  alleges  such  a  consent,  and  also  an  actual  exchange  of  all 
the  bonds  for  stock  in  the  company.  The  material  question  thus 
presented  is,  whether  the  bondholders  consented  to  what  was  done 
by  the  trustee  in  their  behalf.  If  they  did,  it  matters  not  that 
some  have  omitted  to  surrender  their  bonds  for  cancellation,  and 
take  certificates  of  stock  in  exchange.  If  they  assented  to  what 
was  done  they  became  in  law  purchasers  at  the  foreclosure  sale, 
and,  as  such,  stockholders  in  the  company  which  was  organized 
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under  the  statute  in  their  belialf  to  take  the  property  from  their 
trustee,  and  that,  too,  without  any  formal  surrender  of  their  bonds. 
Their  stock  was  bound  for  the  payment  in  money  of  their  respect- 
ive ^r^  rata  shares  of  the  costs,  charges,  and  expenses  of  the  sale^ 
and  of  the  organization  of  the  company  and  of  carrying  the  same 
into  effect,  if  they  wanted  certificates  of  stock,  they 'were  re- 
quired to  surrender  their  bonds  and  pay  what  was  due  from  them  on 
this  account,  but  as  bondholders,  purchasing  through  their  trustee, 
they  became  by  the  express  terms  of  the  articles  of  organization 
stockholders  in  the  new  corporation,  with  a  lien  on  their  shares  for 
their  proportion  of  the  expenses,  etc.  The  averment  in  the  plea 
of  an  actual  surrender  of  bonds  for  cancellation,  and  an  issue  of 
stock  in  exchange  therefor,  presents  an  immaterial  issue.  The 
voluntary  exchange  of  bonds  for  stock  would  show  a  positive 
assent  to  the  foreclosure,  but  a  failure  to  do  so  would  not  necessa- 
rily imply  dissent. 

The  exact  issue  to  be  tried,  therefore,  is  whether  the  necessary 
consent  was  actually  given.  The  enabling  statute  was  approved 
February  8,  1859,  and  on  the  11th  of  the  same  month,  necessary 
only  three  days  afterward,  the  requisite  amount  of  JS^S 
bondholders  presented  their  request  to  Barnes  that  he 
proceed  to  foreclose  the  mortgage  and  buy  the  property  for  the 
bondholdere  under  the  authority  thus  confen*ed  on  liim  for  that 
purpose.  In  accordance  with  this  request,  he  advertised  the  sale, 
and  made  the  purchase  May  21,  1859.  Two  days  afterward  he 
organized  the  company,  under  the  statute,  to  take  the  title  from 
him  as  trustee  for  those  in  whose  behalf  he  bought.  From  that 
time  forward,  during  all  the  protracted  litigation  which  ensued, 
this  company  claimed  to  own  the  property,  subject  only  to  the  in- 
cumbrance of  prior  liens,  and  neitner  Barnes  nor  any  bondholder, 
so  far  as  this  record  discloses,  ever  asserted  the  contrary  until  after 
the  James  suit  was  decided,  when  the  St.  Paul  company  was  in 
possession  under  its  purchases  upon  decrees  for  the  enforcement  of 
the  prior  liens  in  suits  to  which  tlie  company  was  a  party.  Dur- 
ing all  this  time  the  Minnesota  company  was  active  in  asserting  its 
title,  and  its  litigation  with  the  prior  incumbrancers  was  constant 
and  enei^etic,  as  the  records  of  tliis  court  show  in  Bronson  v.  La 
Crosse  B.  Co.,  1  Wall.  405 ;  s.  c,  2  Wall.  283 ;  Milwaukee  K. 
Co.  V.  Soutter,  2  Wall.  440 ;  s.  c,  2  Wall.  510;  Graham  v.  Rail- 
road Co.,  3  Wall.  704;  Milwaukee  R.  Co.  v.  Soutter,  5  Wall.  660 ;. 
Railroad  Cos.  v.  Chamberlain,  6  Wall.  748;  Railroad  Co.  v. 
James,  6  Wall.  750 ;  Railroad  Co.  v.  James  et  al,,  6  Wall.  752. 

The  amount  of  bonds  authorized  by  the  mortgage  was  $2,000,- 

000.     The  proof  is  abundant  that  of  this  amount  $1,010,400  were 

actually  converted  into  stock,  and  that  $730,400  had  either  been 

surrendered  for  cancellation  because  they  had  never  been  issued,  or 

because  the  holdei*s  made  no  claim  against  the  La  Crosse  company 
80  A.  &  E.  R.  Gas.— 80 
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on  their  account.  The  findings  of  *tlie  court  below  show  the  par- 
ticnlars  as  to  the  whole  of  these  two  amounts,  and  we  are  entirely 
satisfied  with  the  correctness  of  the  conclusions  there  reached. 
Some  of  the  holdera  claim  that  they  were  pei*suaded  against  their 
own  judgment,  and,  perhaps,  against  their  will,  to  make  the 
exchange*,  but  still  their  bonds  were  actually  surrendered  and  cer- 
tificates of  stock  taken  in  exchange  therefor.  They  kept  silent 
during  all  the  time  the  litigation  with  the  Minnesota  company 
was  going  on,  and  uttered  no  complaints  until  after  the  James 
suit  was  decided  against  their  interest  then  represented  by  that 
company. 

There  remained,  however,  at  the  time  of  the  rendition  of  the 
interlocutory  decree  below,  $259,200  of  bonds  unaccounted  for, 
and  a  reference  was  made  to  a  master  to  receive  claims  therefor, 
and  to  take  testimony  and  report  thereon.  Under  this  refei'ence 
bonds  to  the  amount  of  $21,500  were  presented  to  and  allowed  by 
the  master.  None  of  tliese  bonds  had  been  actually  sun*endered 
to  the  company  and  exchanged  for  stock,  but  after  a  careful 
examination  of  the  testimony  we  have  no  hesitation  in  deciding  that, 
at  the  time  of  the  foreclosure,  they  were  held  and  owned  by 
parties  who  in  law  consented  thereto,  and  that  the  present  holders 
took  them  with  full  notice  of  that  fact. 

Of  the  amount  allowed  by  the  master.  Bright  &  Gunnison  alone 
represent  $17,300,  although  Reid  &  Smith  have  a  claim  on  $6,400 
thereof  for  money  advanced.  Both  Bright  and  Gunnison  wei-e 
officers  in  the  Minnesota  company,  and  at  times  very  active  in  the 
management  of  its  aflEairs.  Of  the  bonds  which  they  represent 
$7,500  were  owned  by  William  E.  Cramer  at  the  time  of  the 
foreclosure,  and  he  signed  the  request  to  Barnes  that  he  sell  the 
property  and  buy  it  for  the  bondholders  under  the  statute. 
These  bonds  were  bought  by  Bright  and  Gunnison,  or  some  per- 
son whom  they  represent,  after  tnis  suit  was  be^un,  Cramer  re- 
ceiving for  them  $900.  The  i-est  of  the  bonds  which  they  present 
were  undoubtedly  owned  by  them  while  they  were  acting  as 
officers  of  the  company,  and  as  such  defending  the  suits  for  the 
enforcement  of  the  prior  liens,  if  not  at  the  time  of  the  original 
foreclosure  by  Barnes. 

Suelflohn,  who  presents  a  claim  for  $800,  actually  owned 
his  bonds  at  the  time  of  the  foreclosure  and  signed  the  request 
that  was  presented  to  Barnes.  Kobertson,  who  claims  $100,  was 
a  clerk  in  the  office  of  Barnes  when  the  bonds  were  issued,  during 
the  foreclosure,  and  for  many  years  afterward.  He  received  his 
bond  for  services  in  connection  with  this  business.  Mary  Christie 
Emmons  claims  $200  for  bonds  she  got  from  her  father,  one  of  the 
original  organizers  of  the  company,  and  named  in  the  articles  of 
organization  as  one  of  the  directors,  a  position  which  he  occupied 
for  several  years  afterward.     Maria  M.  Comstock's  claim  is  for 
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bonds  she  got  from  her  father,  Leander  Comstock,  who  held  them 
:at  the  time  of  the  foreclosure,  and  who  then  did  and  ever  since  lins 
resided  in  Milwaukee,  and  presumably  had  knowledge  of  what 
was  being  done.  Frederick  Van  Wyck,  who  claims  $1000,  is  a 
fion-inJaw  of  Bright,  and  the  bonds  he  presents  were  bought  by 
him  at  the  suggestion  of  his  father-in-law  from  William  H.  Sisson 
for  a  small  sum  after  they  had  been  filed  as  a  claim  by  Sisson  him- 
self. Sisson  was  a  lawyer  in  Chicago,  but  whether  he  owned  the 
bonds  or  held  them  for  others  does  not  appear.  Andrew  J. 
Riker,  who  claims  $800,  was  a  broker  in  New  York  at  the  time  of 
the  foreclosure  and  before  and  after.  He  owned  the  bonds  he 
now  presents  at  that  time  and  must  have  been  familiar  then  with 
all  that  occurred,  for  he  held  land-grant  bonds  also,  and  says  tliat 
lifter  the  foreclosure  of  that  mortgage  he  laid  them  aside  as  of  no 
value,  because  he  "thought  the  tiling  was  all  closed  up."  John 
H.  Tesch,  who  claims  $1100,  held  his  bonds  at  the  time  of  the 
foreclosure.  He  resided  then  and  since  in  Milwaukee,  and  was 
familiar  in  a  general  way  with  all  that  was  done.  He  knew  of  the 
Barnes  foreclosure,  though  he  says :  "  I  did  not  know  that  my 
bonds  had  anything  to  do  with  it ;  I  did  not  follow  that  up ;  it 
was  a  common  report  mentioned  in  the  newspapers,  but -did  not 
know  it  concernea  me."  But  before  that  he  had  been  informed 
by  his  counsel  that  they  were  good  for  nothing  and  would  not  be 
paid. 

Under  these  circumstances,  we  cannot  do  otherwise  than  decide, 
that  the  silence  of  the  holdera  of  these  few  bonds,  during  all  the 
time  the  Minnesota  company  was  acting  in  their  behalf,  is  equiva- 
lent to  actual  consent  to  the  sale  under  which  the  company  got  the 
right  to  represent  their  interests  in  the  litigation  with  the  prior 
lien  holders.  They  are  the  only  persons,  so  far  as  the  record  dis- 
closes, who  did  not  actually  surrender  their  bonds  and  take  certifi- 
cates of  stock  therefor,  and  it  is  now  too  late  for  them  to  say  that 
what  their  trustee  did  in  their  behalf  was  without  authority. 
There  cannot  be  a  doubt  that  they  knew  of  the  foreclosure  at  or 
near  the  time  it  took  place.  If  the  purchase  was  not  made  for 
their  benefit,  under  the  act  of  1879,  the  trustee  was  accountable  to 
them  in  money  for  their  proportion  of  what  he  bid  for  the  prop- 
erty. For  this  they  never  applied,  and  it  must,  therefore,  be 
assumed  that  he  bought  for  their  account,  as  well  as  that  of  the 
other  bondholders,  and  that  they  assented  thereto. 

It  follows  that  the  plea  has  been  sustained  by  the  evidence,  and 
this  necessarily  disposes  of  all  the  other  questions  in  the  case. 
The  sale  by  Barnes  to  the  company  under  the  foreclosure  divested 
him  of  title  and  of  his  right  to  bring  suit  in  behalf  of  bondholders. 
The  decree  in  the  James  suit  did  not  dissolve  the  Mitmesota  com- 
pany. It  simply  established  the  right  of  the  judgment  creditors 
who  brought  that  suit  to  redeem  the  Barnes  mortgage,  by  paying 
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the  amount  dae  for  bonds  that  had  been  actually  negotiated  by  the 
La  Crosse  company  to  hona  fide  holders,  and  to  have  the  mort- 
gaged property  sola  subject  to  such  a  lien.  The  company  still 
continued  in  existence  and  still  owned  the  property  that  had  been 
bought,  subject  only  to  the  infei*ior  liens  of  the  creditoi*s  whose 
rights  had  been  established. 

IS^either  can  Barnes  now  take  advantage  of  the  alleged  fraud& 
or  irregularities  in  the  foreclosures  of  the  prior  liens.  He  not 
only  has  no  title  under  which  he  could  proceed  for  that  purpose^ 
but  all  such  questions  were  settled  and  finally  disposed  of  in  tlie 
decrees  to  which  the  Minnesota  company  was  a  party. 

So,  also,  of  the  claim  which  was  made  before  the  master  to 
recover  back  the  money  paid  to  redeem  tJie  Bronson  and  Soutter 
mortgage.  That  money  was  paid  by  the  Minnesota  company,  and 
that  company  alone  can  sue  for  its  recovery.  Such  a  suit  was 
once  brought  and  a  decree  rendered  against  the  company. 

The  <lecree  of  the  Circuit  Court  dismissing  the  bill  was  right,, 
and  it  is  consequently  affirmed. 

See  note  to  Woods  «.  Pittsburgh,  etc.,  R.  Co.,  7  Am.  &  Bng.  R.  R.  Cas*. 
481. 


Washington,  Ohio  and  Western  R  Co. 

^« 
Lewis  et  al, 

{Advance  Ca^e^  Virginia.     April  28»  1887.) 

The  county  of  Clarke,  Vir^nia,  voted  a  subBcription  to  a  railroad  com- 
pany, to  which  the  appellant  is  the  successor,  payable  upoj^  the  construction 
of  the  road  through  that  county  by  1892.  The  railroaa  company  not  hav- 
ing  reached  the  county  in  the  construction  of  its  road,  arranged  with  the 
county  to  receive  the  subscription  in  the  bonds  of  the  county,  and  executed 
a  trust  deed  to  secure  its  bond  for  the  amount  of  the  subscription,  condi- 
tioned that  the  company  should  pay  the  interest  on  these  bonds  until  this 
road  should  be  constructed  into  that  county,  and  to  indemnify  the  county 
against  the  principal  of  the  bonds,  unless  the  road  should  be  constructed  by 
the  time  agreed.  The  company  hypothecated  some  of  the  bonds.  After- 
ward other  incumbrances  were  placed  upon  the  road,  by  the  original  com- 
pany and  its  successor.  Subsequently  a  creditors'  bill  was  filed  to  sell  the 
Eroperty  of  the  road  and  subject  it  to  the  claims  of  its  creditors.  A  sale  was 
ad  subject  to  the  lien  of  Clarke  county,  and  a  part  of  the  proceeds  were 
applied  to  the  redemption  of  the  hypothecated  bonds,  whereupon  they  came 
into  the  possession  of  the  court.  In  determining  to  whom  the  redeemed 
bonds  belong,  the  purchasers  at  the  sale  (the  appellant  company)  or  the 
creditors  of  the  road,  heldy  that  the  bonds  having  been  redeemed  by  the 
money  held  in*trust  by  the  court  for  the  benefit  of  creditors  of  the  first  cor* 
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poratioD,  the  new  corporation  could  only  receive  them  by  payine  back  into 
the  trust  fund  the  amount  by  which  it  had  been  depleted  for  their  benefit 
■and  profit. 

Appeal  from  circuit  court,  city  of  Richmond. 

This  suit  was  a  general  creditors'  bill  to  sell  the  property  of  the 
Washington  &  Ohio  R.  Co.,  and  to  subject  the  same  to  the  pay- 
ment of  its  debts.  Among  the  liens  thus  sought  to  be  enforced 
was  the  mortgage  of  April  1,  1871,  by  which  the  Washington  & 
Ohio  R.  Co.  conveyed  to  certain  trustees  "all  and  singular  the 
•estate  and  property,  real,  personal,  and  mixed,  and  all  and  singular 
the  railroads  or  railways  of  said  company."  The  object  of  the 
suit  was  to  foreclose  tne  liens  upon  the  property  of  the  railroad 
company,  to  sell  the  same,  and  to  subject  it  to  the  payment  of  its 
debts.  There  had  been  a  sale,  under  the  decree  of  April  23,  1880, 
to  the  Washington  ife  Western  R.  Co.,  and  default  in  payment. 
There  was  a  resale  under  decree  of  February  16,  1883.  At  this 
resale  the  Washington,  Ohio  &  Western  R.  Co.  (appellants  here) 
became  the  purchaser.  By  decree  of  May  23,  1883,  the  sale  to 
appellants  was  confirmed,  and  the  purchasers  were  declared  to  be 
entitled  to  "  the  rights,  properties,  and  franchises  of  the  Washing- 
ton &  Western  R.  Co.,  formerly  the  Washington  &  Ohio  R.  Co., 
.  .  .  including  ...  all  the  works  and  property,  real  and  personal 
and  mixed,  and  all  rights,  contracts,  ana  franchises." 

The  pleadings,  the  decree,  advertisement,  confirmation,  and  deed 
show  that  one  lien  upon  his  property  was  not,  aud  was  not  in- 
tended to  be,  enforced  in  these  proceedings,  but  that  the  purchaser 
took,  subject  to  the  same,  and  assumed  whatever  burden  was 
specifically  imposed  thereby  upon  the  property  which  he  pur- 
cliased.  That  was  the  lien  of  the  deed  of  trust  executed  August 
6,  1858,  to  secure  to  the  county  of  Clarke  the  obligations  of 
a  bond  executed  to  that  county  by  theu railroad  company  in  its 
then  name  of  the  Alexandria,  Loudoun  &  Hampshire  R.  Co. 
This  was  the»character,  in  brief,  of  that  obligation,  so  far  as  it 
has  any  bearing  upon  this  appeal.  The  county  of  Clarke  had 
subscribed  to  $100,000  of  the  capital  stock  of  the  Alexandria, 
Loudoun  &  Hampshire  R.  Co.  The  amount  of  this  subscrip- 
tion was  to  be  expended  in  the  construction  of  the  road  in 
Clarke  county.  The  railroad  company,  desiring  to  avail  itself  of 
this  subscription  in  advance  of  the  construction  of  the  road  into 
Clarke  county,  contracted  with  the  county  to  receive,  in  payment 
of  its  subscription,  $100,000  of  its  bonds,  and  at  the  same  time 
the  railroad  company  executed  to  this  county  its  obligation,  with  a 
^eed  of  trust  to  secure  it,  by  which,  in  substance,  the  company 
agreed  to  indemnify  the  county  against  liability  for  the  interest 
in  these  bonds  until  the  road  should  be  constructed  into  the  county, 
and  against  liability  for  the  principal  of  the  bonds  if  the  road 
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should  npt  be  so  constracted  before  their  matnrity,  to-wit,  by  the 
year  1892.  Inasmach  as  this  liability  was  contingent  and  uncer- 
tain as  to  duration,  and  consequently  not  susceptible  of  exact  as- 
certainment in  any  fixed  sum,  in  decreeing  the  foreclosure  of  the 
several  mortgages  this  deed  of  trust  was  not  foreclosed,  but  the 
property  was  sold  subject  to  the  same.  These  $100,000  of  bonds- 
were  delivered  to  the  company  on  the  sixth  day  of  August,  1858. 
When  it  executed  its  mortgage  of  April  1,  1871,  it  owned  such  of 
them  as  it  had  not  sold  or  uypothecated. 

The  contention  here  is  as  to  the  ownership  of  such  of  these 
bonds  as  were  hypothecated,  and  subsequently  redeemed  from  the 
proceeds  of  the  sale  to  appellants. 

Barton  ds  Boyd  for  tne  railroad  conipany. 

John  M.  Johnson^  F.  Z.  Smithy  JR.  H.  Lee^  Henry  HeatoUj  H^ 
O.  Claughton^  and  Chas.  E,  Stuart  ior  Lewis  and  othera. 

Lacy,  J.  This  is  an  appeal  from  the  circuit  court  of  the  city 
of  Kichmond,  rendered  on  the  sixteenth  day  of  February,  1885» 
The  suit  was  a  creditors'  bill  to  sell  the  property  of  an  insolvent 
corporation  known  as  the  **  Washington  <k  Ohio  R.  Co."  and  snb- 
FACT8.  ject  the  same  to  the  claims  of  its  creditors.     In  the 

sale  to  enforce  the  liens  upon  the  property  of  this  conipany,  one 
only  was  not  enforced.  Tliis  was  the  nrst  lien  upon  the  property 
of  the  company,  created  by  the  original  corporation  to  whicn  the 
Washington,  Ohio  &  Western  R.  Co.  has  succeeded,  and  wa 
created  by  the  said  original  corporation,  known  by  the  name  of 
the  "Alexandria,  Loudoun  &  Hampshire  R.  Co.,"  Augnst  6, 
1858,  to  secure  to  the  county  of  Clarke  the  obligations  of  a  bond 
executed  to  that  county  by  the  said  "  The  Alexandria,  Loudonn  <fe 
Hampshire  R.  Co."  The  nature  of  this  obligation  was  as  follows : 
The  county  of  Clarke'  had  subscribed  to  the  capital  stock  of  this 
company  $100,000  conditioned  to  be  expended  in  the  construc- 
tion of  the  road  in  that  county.  The  railroad  company,  not  hav- 
ing reached  the  county  of  Clarke  in  the  construction  of  its  road, 
arranged  with  the  county  to  receive  the  subscription  in  $100,000 
of  the  bonds  of  the  county,  and  the  company  execnted  a  trust 
deed  to  secure  its  bond  for  that  amount,  conditioned  that  the  com- 
pany should  pay  the  interest  on  these  bonds  until  the  road  should 
be  constructed  into  that  couilty,  and  to  indemnify  the  county 
against  the  principal  of  the  bonds  unless  the  road  should  be  so 
constructed  in  the  county  before  1892,  the  period  of  their  maturity. 
The  property  was  sold  sul)ject  to  this  lien,  as  it  was  a  contingent 
liability  only.     These  bonds  were  duly  delivered  to  the  company. 

As  has  been  said,  these  bonds  amount  to  $100,000.  At  the 
date  of  the  mortgage  under  which  the  sale  was  made  in  this  case, 
the  company  had  sold  some  of  these  bonds,  had  hypothecated 
othei*8,  and  still  held  undisposed  of  some  others.    As  to  those  sold,. 
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the  pnrchaeerB  of  the  road,  the  appellants  here,  make  no  conten- 
tion; that  is,  assert  no  claim ;  as  to  those  held  by  the  insolvent 
corporation,  there  is  no  claim  made  by  the  creditors  of  the  insol- 
vent coi*poration  ;  bnt  as  to  the  bonds  hypothecated  this  dispute  is 
made. 

The  said  hypothecated  Clarke  county  bonds  were  so  hjmothe- 
cated,  along  with  the  bonds  of  the  Washington  &  Ohio  B.  Co. 
protected  by  the  raorteaee  under  which  the  sale  was  ^ 
made :  and,  when  the  purchase-money  was  applied  by  crkditobs  and 
the  court  to  the  extinguishment  of  the  debts  secured, 
the  hypothecated  Clarke  county  bonds  were  thus  redeemed,  and 
came  into  the  hands  of  the  court,  whereupon  the  question  arose 
as  to  whom  do  they  belong— the  purchasers  at  the  sale,  or  to  the 
creditors  of  the  "W"ashingtbn  &  Ohio  R.  Co.?  The  purchaser 
claim  that,  as  their  money  (so  their  claim  is  stated^  was  used  to  re- 
deem them,  they  beloilg  to  them,  the  said  purctiasers.  On  the 
other  hand,  it  is  claimed  that  the  purchasers,  under  the  provisions 
of  section  45,  c.  61,  Code  1873,  succeeded  to  the  rights,  etc.,  of 
the  first  company,  but  became  liable  only  for  the  debts  of  the  first 
company,  which  were  assumed  by  them  only ;  that,  under  the  sale 
in  tliis  case,  the  sale  was  expressly  subject  to  this  lien  for  the 
$100,000  Clarke  county  bonds ;  that  the  purchasers  assumed  this 
obligation  of  the  company,  whatever  it  should  be ;  that  the  rights 
of  the  purchasers  were,  as  to  these  bonds,  exactly  such  as  the  rights 
of  the  first  company  were — that  is,  those  the  first  company  held 
at  the  date  of  the  sale  they  were  entitled  to  hold,  and  did  so  hold 
without  question ;  that  as  to  those  sold  they  could  do  what  the 
first  company  could  do,  and  no  more — that  is,  meet  whatever 
liability  should  eventually  accrue  upon  them  at  maturity  in  1892, 
or  sooner,  if  the  county  of  Clarke  should  pay  them,  be  relieved  of 
all  liability  as  to  them  ;  that,  as  to  those  hypothecated,  they  had 
the  same  rights,  obligations,  and  powers  which  the  first  comi)any 
possessed,  and  none  others — the  sale  having  been  made  without 
affecting  them,  the  new  company  stepping  into  and  filling  the 
place  of  the  first  company  as  to  these,  exactly  as  it  did  step  into 
and  fill  the  place  of  the  first  company  as  to  those  unsold,  and  not 
hypothecated. 

The  first  company  had  the  right  to  pay  off  the  debts  secured  by 
these,  then  redeem  and  receive  them  again  into  its  possession. 
The  circuit  court,  in  order  to  protect  the  purchasers  against  the 
debts  in  question,  having  paid  them  off  witn  the  purchase-money 
which  belonged  to  the  creditors  of  the  company,  and 
having  thus  redeemed   bonds  (Clarke  county  bonds)  botosaebheld 
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tor  which  the  purchasers  were  liable  under  their  con-  cbkditobs. 
tract   of  purchase,  the  said  court  held  that  the  said 
new  company  could  only  become  entitled  to  the  said  county  of 
Clarke  bonds  by  the  performance  of  the  conditions  which  bound 
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the  first  company,  to  wit,  by  paying  oflE  the  debts  for  which  they 
were  Iiypothecated ;  the  firct  corporation  had  a  right  to  whatever 
was  left  after  satisfying  these  bonds ;  and  that,  the  bonds  having 
been  redeemed  by  tlie  money  held  in  trust  by  the  court  for  the 
benefit  of  creditor  of  the  firet  corporation,  the  new  corpoi-ation 
could  only  receive  these  bonds  by  paying  back  into  the  trust  fund 
the  amount  by  which  it  had  been  depleted  for  their  benefit  and 
profit.  This  decree  of  the  circuit  court  of  Richmond  is  plaitily 
right  for  the  foregoing  reasons,  and  the  same  will  be  affirmed 
here.  The  several  amounts  of  the  Clarke  county  bonds,  held,  re- 
spectively by  complete  purchasers  by  others  as  coUateitd  security, 
and  retained  unsold  by  the  firat  company,  have  not  been  set  forth 
herein,  that  being  wholly  immaterial.  The  lien  to  secure  the  obli- 
gation to  protect  the  Clarke  county  bonds  having  been  expressly 
reserved  at  the  sale,  and  assumed  by  the  purchasers,  the  appellant 
company,  their  obligation  as  to  all  is  the  same,  that  is,  to  step  into 
the  place  of  the  old  company  as  to  them. 

In  doing  this,  they  are  not  required  to  pay  more  than  by  their 
purchase  they  agreed  to  pay.  They  agreed  to  pay  the  purchase 
price,  and  assume  the  liabilities,  whatever  they  were,  as  to  the 
preferred  lien,  and  this  is  all  they  have  been  required  to  do.  Their 
money  was  not  used  to  redeem  these  bonds  when  they  acquired 
the  purchased  property.  The  purchase-money  did  not  belong  to 
them.  It  stood  in  the  place  of  the  property  they  had  purchased. 
Their  agreement  was  to  buy  the  property  of  the  first  company, 
subject  to  the  obligations  of  the  first  lien  ;  and  to  this  alone  they 
have  been  held,  which,  as  we  have  said,  is  plainly  right. 

The  decree  of  the  circuit  court  is  affirmed. 


POETEB 

V. 

PriTSBURGH  Bessemer  Steel  Co. 

(120  U.  8,  Supreme  Court  B^pcrU,  649.) 

Unsecured  floating  debts  due  by  a  railroad  company  for  constructioD,  heid^ 
in  the  absence  of  a  statutory  proyision,  not  to  be  a  lien  on  the  railroad  supe- 
rior to  the  lien  of  a  valid  mortgage  on  it,  duly  recorded,  and  of  bonds 
secured  thereby,  and  held  by  Jxmajw/e  purchasers  for  value. 

The  question  of  what  is  a  final  decree,  from  which  an  appeal  can  be  taken, 
considered. 

Appeal  from  the  circuit  court  of  the  United  States  for  the  dis* 
trict  of  Indiana. 
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These  were  five  appeals  brought  by  Henry  H.  Porter,  in  which 
the  Pittsburgh  Bessemer  Steel  Co.  (Limited),  the  Cleveland  Rolling 
Mill  Co.,  the  Smith  Bridge  Co.,  Crerar,  Adams  &  Co.,  and  Volney 
Q.  Irwin  are  severally  appellees. 

The  material  facts  out  of  which  the  questions  for  consideration 
arose  were  as  follows  : 

In  March,  1880,  the  Indiana  &  Chicago  B.  Co.  was  incorporated 
to  construct  and  operate  a  railroad  from  a  point  on  the  State  line 
of  Indiana,  in  Lake  county,  to  Attica,  in  Fountain  county,  Indiana. 
William  Foster  was  the  chief  promoter  of  this  enterprise,  and  was 
the  president  of  the  company,  and  of  its  successor,  tne  Ciiicago  & 
Great  Southern  B.  Co.,  from  the  organization  of  the  Indiana  & 
Chicago  R.  Co.  down  to  March  15,  1882.  From  March,  1880,  to 
June  23,  1881,  Foster  owned  substantially  all  of  the  stock  of  the 
Indiana  &  Chicago  B.  Co.  which  had  been  issued,  a  few  shares 
being  held  by  the  other  directors,  and  he  controlled  the  enterprise. 
Prior  to  June  23,  1881,  the  work  of  construction  and  of  procure- 
ment of  the  right  of  way  had  progressed  so  far  as  Foster  could 
procure  and  pay  for  the  same,  by  the  issuing  of  $50,260,  par  value, 
of  paid  up  capital  stock  of  the  company,  of  all  of  which  stock  Foster 
haa  on  June  23,  1881,  become  the  owner. 

Prior  to  June,  1881,  Henry  Crawford  purchased  from  A.  J.  Dull 
and  Henry  McCormick  the  entire  capital  stock,  being  8648  shares 
'  of  the  Chicago  &  Block  Coal  R.  Co.  This  was  a  company  organ- 
ized and  incorporated  by  the  purchasers,  at  a  foreclosure  sale,  of 
the  Indiana  North  &  South  railroad,  and  it  owned  and  operated  a 
railroad  extending  south  from  Attica,  through  Veedersburg,  in 
Fountain  county,  to  Teddo,  a  little  over  twenty  miles  in  length. 
It  has  also  procured  some  right  of  way  and  constructed  some  road- 
bed south  of  Yeddo,  in  the  direction  of  Brazil,  Indiana.  The 
purchase  price  of  this  stock  was  $200,000.  Crawford  made  a  cash 
payment  of  part  at  the  time  and  gave  his  notes  for  the  residue,  the 
stock  remaining  in  pledge  with  the  vendors,  as  security  for  the 
payment  of  the  notes. 

On  June  23,  1881,  Foster  sold  to  Crawford  1005  shares  of  the 
capital  stock  of  the  Indiana  &  Chicago  B.  Co.,  of  the  par  value 
of  $50,250,  under  a  written  contract,  by  which  Foster  guaranteed 
to  Crawford  that  the  stock  thus  sold  was  all  of  the  capital  stock  of 
the  company,  excepting  $10,000  par  value,  still  held  by  Foster, 
and  that  the  companv  was  under  no  obligation  to  issue  any  more 
stock,  except  a  small  amount  for  rights  of  way  contracted  to  be 
paid  for  in  stock.  In  connection  with  this  contract,  a  certificate  of 
the  secretarv  of  the  Indiana  &  Chicago  R.  Co.  was  delivered  to 
Crawford,  snowing  the  exact  amount  of  capital  stock  then  out- 
standing. The  $10,000  of  stock  retained  by  Foster  had  been  issued 
to  him  m  payment  of  his  salary  and  personal  expenses  in  connec- 
tion with  the  enterprise. 
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On  June  23,  1881,  the  company  bad  no  assets  excepting  the 
road-bed  and  right  of  way,  which  had  been  constructed  and  pro- 
cured with  the  money  represented  by  the  $50,250  of  stock,  and 
excepting  some  $50,000  of  aid  voted  by  certain  townships  along 
the  line,  but  not  yet  collected. 

Foster  remained  president,  and  his  board  of  directors  remained 
directors  until  March  15, 1882.  Immediately  after  his  purchase  of 
the  stock  on  June,  23,  1881,  Crawford,  without  any  specific  con- 
tract  with  the  Indiana  &  Chicago  B.  Co.,  began  furnishing  from 
his  own  means  the  money  and  material  with  which  the  work  of 
constructing  the  road  was  carried  on. 

On  July  14, 1881,  the  board  of  directors  of  the  company,  at  a 
special  meeting,  adopted  a  resolution  changing  its  name  to  that  of 
"  The  Chicago  &  Great  Southern  R.  Co."  On  October  29,  1881^ 
the  board  of  directors  of  the  Chicago  &  Great  Southern  R.  Co. 
adopted  resolutions  authorizing  the  execution  of  the  mortgage 
and  the  issuing  of  th^  bonds  involved  in  this  litigation.  At  that 
time  Crawford  was  not  a  director  or  officer  of  the  company.  The 
mortgage  and  the  bonds  bear  date  November  1,  1881.  The  reso- 
lutions authorized  the  issuing  of  bonds  to  the  amount  of 
$2,000,000,  and  tlie  mortgage  secures  that  amount.  The  mortgage 
was  made  to  John  C.  Kew,  as  trustee,  and  describes  the  mortgaged 
premises  as  follows ;  ^^All  and  singular  the  northern  division  of 
railway  of  the  said  party  of  the  firet  part,  as  the  same  now  is  or 
may  hereafter  be  constructed,  between  Brazil,  Clay  county,  Indi- 
ana, extending  northwardly  through  the  counties  of  Clay,  Parke, 
Fountain,  Warren,  Benton,  Newton,  and  Jasper,  to  a  junction  with 
the  Louisville,  New  Albany  &  Chicago  railway,  at  or  northwest 
from  Rensselaer,  Indiana,  being  about  one  hundred  miles  in  length. 

Between  June  23,  1881,  and  January  1,  1882,  Crawford  fur- 
nished from  his  own  means  over  $300,000,  which  was  paid  out  for 
work  and  material  used  in  constructing  the  road  between  Attica 
and  the  junction  at  Fair  Oaks,  northwest  of  Rensselaer.  In  addi- 
tion to  this,  Crawford,  prior  to  January  1,  1882,  had  paid  out  of 
his  own  means  to  Cull  and  McCoi-mick,  upon  his  purchase  of  the 
stock  of  the  Chicago  &  Block  Coal  Co.,  the  sum  of  $85,000, 
leaving  $115,000  and  all  interest  still  unpaid. 

From  June  23,  1881,  onward,  Foster  and  his  board  of  directors 
looked  to  Crawford  to  furnish  the  money  and  material  with  which 
to  carry  on  the  work  of  construction. 

In  pursuance  of  the  resolutions  of  October  29,  1881,  the  mort- 
gage was  prepared  and  executed,  and  was  duly  recorded,  in  No- 
vember, 1881,  in  the  several  counties  through  which  the  line  of 
the  railroad  ran. 

About  the  last  of  December,  1881,  Foster,  then  president  of  the 
Chicago  &  Great  Southern  R.  Co.,  executed  and  delivered  to 
Crawford — ^the  actual  delivery  being  made  to  one  Starin,  an  em- 
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ployee  of  Crawford,  at  Crawford's  oflSce  at  Chicago,  Crawford 
Deing  absent — 1000  bonds,  each  for  $1000,  negotiable  in  form,  and 
payable  to  New  or  bearer,  making  $1,000,000,  the  payment  of  the 
bonds  and  of  the  interest  coupons  attached  thereto  being  secured 
by  the  said  mortgage.  At  the  same  time  with  the  delivery  of  the- 
bonds,  Foster  also  delivered  to  Starin,  for  Crawford,  the  follow- 
ing: memorandum,  unsigned,  but  in  the  handwriting  of  Foster : 

"  Memorandum  of  agreement  between  the  Chicago  &  Great 
Southern  R.  Co.  and  Henrv  Crawford  as  to  applying  the  proceeds 
of  an  issue  of  one  million  aollars  of  bonds  under  date  of  Novem- 
ber 1,  1881. 

"First.  In  payment  of  Block  Coal  road,  purchased  by  said 
Crawford,  and  the  contract  assigned  by  him  to  the  Chicago  & 
Great  Southern  R.  Co.,  with  which  it  is  to  be  consolidated,  as  pro- 
vided by  law. 

"Second.  To  reimburse  said  Crawford  for  money  advanced,  and 
to  be  hereafter  advanced,  for  construction  and  equipment  of  the 
Chicago  &  Great  Southern  railway,  which  the  bills  of  purchase 
and  vouchers  for  the  necessary  payments  shall  be  the  evidence  of 
expenditures  made. 

"  Third.  Any  balance  from  the  proceeds  of  the  first  issue  or 
any  subsequent  issue  shall  be  used  and  applied  to  tho  extension 
and  development  of  the  line  of  road  covered  by  the  mortgage  of 
November  1st,  1881. 

"Fourth.  It  is  understood  and  agreed  that  said  Crawford  is  to 
furnish  the  necessary  amount  of  money  to  pay  the  debts  contracted 
since  the  1st  of  July,  1881,  and  to  complete  grading  and  super- 
structure, and  to  furnish  and  equip  the  line  of  road  from  junction 
witi)  Air  Line  to  Attica,  as  fast  as  the  work  can  be  done." 

Prior  to  the  delivery  of  the  bonds  by  Foster  to  Crawford,  Craw- 
ford  had  assigned  to  the  Chicago  and  Great  Southern  R.  Co. 
his  contract  with  Dull  and  McCormick  for  the  purchase  of  the 
stock  of  the  Chicago  &  Block  Coal  R.  Co.  When  the  bonds  were- 
thus  delivered  to  Crawford  he  had  no  official  connection  with  the 
company,  but  owned  $50,250  of  its  stock,  and  had  furnished  to  it  a 
large  amount  of  money,  which  it  had  paid  out  for  construction. 

In  December,  1881,  Crawford's  note  to  Dull  and  McCormick 
matured  and  was  unpaid.  Crawford  negotiated  with  Dull  for  an 
extension  of  time,  and  Dull  agreed  to  give  the  extension  if  Craw- 
ford would  deposit  with  him,  as  additional  collateral  security,  all 
of  the  bonds  then  issued  by  the  Chicago  &  Great  Southern  R.  Co., 
and  all  the  stock  which  he  bad  bought  from  Foster,  and  if  he  would 
also,  by  an  agreement  with  New,  tlie  trustee,  prevent  the  issue  of 
any  more  bonds  without  DulPs  written  consent.  This  arrange- 
ment was  carried  out,  and,  on  the  27th  of  January,  1882,  Craw- 
ford delivered  to  Dull  all  of  the  stock  which  lie  had  bouglit  from 
Foster,  and  the  1000  bonds  which  Foster  had  delivered  to  him,  and. 
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also  procured  from  New  tbe  following  paper,  whioli  was  delivered 
to  Dull : 

"  I,  John  C.  New,  of  the  city  of  Indianapolis,  in  the  State  of 
Indiana,  do  hereby  make  known,  that,  as  trustee  in  a  certain 
mortgage  or  deed  of  trust,  bearing  date  the  Ist  day  of  November, 
1881,  made  and  executed  by  the  Chicago  &  Great  Southern 
R.  Co.,  a  corporation  of  the  State  of  Indiana,  to  me,  as  trustee, 
<50vering  the  railroad  and  other  property  of  said  ^  company,  to 
secure  a  certain  issue  of  first-mortgage  bonds  of  said  company,  ag-  , 
gregating  the  sum  of  two  millions  of  dollara,  I  have,  as  such  trus- 
tee, certified  for  issue  one  thousand  of  said  bonds,  of  one  thousand 
<lollars  each,  and  no  more,  and,  at  the  request  of  Henry  Crawford, 
Esq.,  of  Chicago,  I  agree  that  I  will,  as  such  trustee,  certify  no  more 
of  said  bonds  without  the  consent  in  writing  of  A.  J.  Dull,  Esq., 
of  Harrisburg,  Pa. 

"  Dated  at  New  York,  January  27,  1882. 

Jno.  C.  New,  Trustee,^^ 

At  this  time,  the  balance  due  to  Dull  and  McCormick  was  $115,- 
OOO  and  interest.  The  $85,000  which  Crawford  had  paid  to  Dull 
and  McCormick  was  in  addition  to  the  money  he  had  furnished  for 
-constructing  the  new  road  north  from  Attica. 

In  February,  1882,  the  work  of  constructing  the  railroad  being 
still  in  progress,  and  Crawford  still  continuing  to  furnish,  without 
any  contract  with  the  company,  the  money  used  in  prosecuting  the 
work,  he  requested  Foster  and  his  board  of  directors  to  enter  into 
^  construction  contract  with  him,  and  he  sent  to  the  board  a  writ- 
ten contract  which  he  desired  it  to  execute.  The  board,  on  the 
7th  of  February,  1882,  unanimously  rejected  the  contract.  Craw- 
ford tlien  procured  Foster  to  call  another  meeting  of  the  board, 
which  was  neld  on  March  15, 1882.  Crawford  attended  this  meet- 
ing,  it  being  the  first  at  which  he  was  present.  Becoming  satisfied 
•that  Foster  would  prevent  any  contract  or  settlement  from  being 
made  with  him,  unless  he  would  buy  from  Foster  the  $10,000  of 
stock  still  held  by  Foster,  he  purchased  that  stock  from  Foster, 
4ind  the  two  entered  into  a  written  contract,  dated  March  15, 1882, 
by  which  Crawford  became  the  owner  of  all  the  remainder  of  the 
<5apital  stock  of  the  company.  Crawford  on  the  same  day  assigned 
and  transferred  to  each  of  the  following  persons  one  share  of  the 
capital  stock  of  th6  company,  viz. :  Henry  Crawford,  Jr.,  William 
A.  Starin,  D.  H.  Conklin,  f .  F.  Lacey,  H.  Moore,  G.  W.  McDon- 
ald, D.  J.  Lyon,  and  H.  Meiselbar.  On  the  same  day,  Foster  and 
his  board  of  directors,  at  the  request  of  Crawford,  resigned,  and 
Crawford  caused  himself  and  the  eight  persons  above  named  to  be 
elected  directors  of  the  company.  On  the  same  day,  Crawford 
was  elected  president  of  the  company,  and  remained  such  for  four 
^days,  until  March  18,  1882,  when  he  ceased  to  be  president  and 
director;  and  he  had  nooflicial  connection  with  the  company  from 
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that  time  until  April  or  May,  1883,  when  he  was  again  elected 
director  and  president. 

On  March  18,  1882,  the  new  board  of  directors  passed  a  resohi- 
tion  approving  the  mortgage  to  New,  and  ordering  it  to  be  copied 
at  lengtn  in  the  minutes  of  the  meeting,  which  was  done.  At  the 
same  meeting  the  board  of  directors  entered  into  a  construction 
contract  witli  Crawford.  Between  June  23,  1881,  the  date  of 
Crawford's  first  purchase  of  stock  from  Foster,  and  March  18,. 

1882,  the  date  of  the  construction  contract,  Crawford  had  paid  out  of 
his  own  means,  for  labor  and  material  used  in  the  construction  of 
the  company's  railroad  north  from  Attica,  about  $400,000,  and  for 
the  purchase  of  the  stock  of  the  Chicago  and  Block  Coal  railroad,, 
extending  south  from  Attica,  $85,000. 

The  Ciiicago  &  Block  Coal  R.  Co.,  and  the  Chicago  &  Great  South- 
ern R.  Co.  were  consolidated  in  the  spring  of  1883,  under  the  name 
of  "  The  Chicasjo  &  Great  Southern  E.  Co."     On  the  9th  of  April, 

1883,  the  consolidated  company  executed  and  delivered  to  John  C* 
New,  as  trustee,  a  deed  of  further  assurance,  covering  the  railroad 
and  property  of  the  Chicago  &  Block  Coal  R.  Co.,  exending  south- 
wardly from  Attica  to  Teddo,  in  addition  to  the  property  covered 
by  the  mortgage  of  November  1, 1881,  and  makino;  the  first-named 
property  a  further  security  for  the  bonds  issued  under  the  mortgage 
of  November  1,  1881.  This  deed  of  further  assurance  was  duly 
recorded  in  the  counties  along  the  line  of  the  railroad. 

The  work  of  construction  was  carried  on  until  January,  1883,. 
Crawford  furnishing  from  his  own  means  all  the  money  paid  for 
labor  and  material  used  in  the  construction  between  June  23, 1881,. 
and  January  5,  1883,  except  about  $40,000  received  on  account  of 
aid  voted  by  certain  townships  along  the  line,  which  was  also  ex- 
pended in  paying  for  construction.  Between  January  23,  1882 
(the  date  at  which  Crawford  pledged  the  bonds  and  stock  to  Dull 
and  McCormick),  and  January  5,  1883,  Qrawford  had  been  en- 
deavoring either  to  sell  the  bonds  so  pledged  to  Dull  and  McCor- 
mick or  to  hypothecate  them  for  a  loan  sufficiently  large  to  pay  off 
Dull  and  McCormick,  and  also  to  furnish  money  to  build  the  road 
from  Fair  Oaks  to  Attica.  Between  June  23,  1881,  and  January 
5, 1883,  there  had  been  paid  out  for  the  construction  of  the  railroad 
about  $500,000,  all  of  which  had  been  furnished  by  Crawford,  ex- 
cept about  $40,000  received  from  township  aid. 

On  January  5,  1883,  Crawford  negotiated  a  loan  from  Drexel, 
Morgan  &  Co.,  a  banking-house  in  tlie  city  of  New  York,  under 
a  written  contract.  This  contract  provided  for  a  loan  of  $400,000, 
$250,000  to  be  paid  at  once,  out  oi  which  the  balance  due  to  Dull 
and  McCormick  for  the  Chicago  &  Block  Coal  railroad  was  to  bo 
paid  ;  $50,000  more  to  be  paid  when  the  new  road  should  be  com- 
pleted  from  Iroquois  River  to  Fair  Oaks ;  $50,000  more  when  the 
road  should  be  completed  eight  miles  south  from  Oxford,  and  when 
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Crawford  should  famish  satisfactory  proof  to  Drexel,  Morgan  & 
Co.  that  he  had  put  into  the  work  ^50,000  of  his  own  money,  in 
addition  to  all  the  moneys  theretofore  expended  by  him  upon  tlie 
construction  of  the  road ;  the  last  $50,000  to  be  paid  when  the  line 
should  be  completed  from  Fair  Oaks  to  Yeddo.  Crawford  was 
to  procure  the  consolidation  of  the  Chicago  &  'Block  Coal  railroad 
with  the  Chicasco  &  Great  Southern  railway.  As  security  for  this 
loan,  all  of  the  capital  stock  of  the  Chicago  &  Block  Coal  K.  Co.,  all 
of  the  capital  stock  of  the  Chicago  &  Great  Southern  R.  Co.,  and  all 
of  the  bonds  of  the  latter  company,  either  then  issued  or  thereafter 
to  be  issued,  were  to  be  delivered  to  and  held  by  Drexel,  Morgan 
<fe  Co,  Crawford  was  to  give  his  individual  notes  for  the  loan, 
and  Drexel,  Morgan  &  Co.  were  to  appoint,  and  did  appoint,  an 
agent  to  superintend  the  expenditure  of  all  the  money  to  be  ad- 
vanced by  them,  the  money  to  be  paid  out  only  upon  drafts  drawn 
by  Crawford  and  appi'oved  and  countersigned  by  such  agent. 
Under  this  contract,  Drexel,  Morgan  &  Co.  advanced  $350,000. 
As  part  of  it  they  paid  to  Dull  and  McCormick,  on  January  5, 
1883,  $132,379.99,  being  the  entire  balance  due  on  tlie  purchase  of 
the  stock  of  the  Chicago  &  Block  Coal  R.  Co.,  and  received  from 
Dull  and  McCormick  all  of  the  stock  and  bonds  which  they  held 
as  collateral.  Drexel,  Morgan  &  Co.  received  this  stock  and  these 
bonds,  not  from  Crawford,  but  from  Dull  and  McCormick,  Craw- 
ford never  having  had  possession  or  control  of  the  stock  or  the 
bonds  from  the  time  when  he  pledged  them  to  Dull  and  McCor- 
mick. The  remaining  $217,620,01  was  paid  by  Drexel,  Morgan  & 
Co.,  through  their  agent,  directly  for  labor  and  material  used  in 
the  construction  of  tlie  railroad,  and  was  paid  at  various  times  be- 
tween January  5,  1883,  and  September,  1883.  During  the  same 
period,  Crawford,  in  addition  to  what  he  had  theretofore  expended 
out  of  his  own  means  in  the  work  of  construction,  and  in  addition 
to  the  money  so  paid  J)y  Drexel,  Morgan  &  Co.,  paid  out  of  his 
own  means  more  tlian  $50,000  for  labor  and  material  used  in  the 
construction  of  the  railroad  between  Oxford  and  Attica.  From 
January  5,  1883,  to  September,  1883,  the  contractors,  sub-con- 
tractors, furnishers  of  material,  and  laborers  were  informed  and 
underatood  that  the  money  paid  to  them  from  time  to  time  during 
that  period  was  mainly  derived  from  a  loan  negotiated  upon  the 
mortgage  bonds  of  the  railway  company.  Each  of  these  fiye  ap- 
pellees knew  of  the  pledge  of  these  bonds  to  Drexel,  Morgan  & 
Co.  for  this  loan,  and  knew  that  they  were  getting  part  of  the 
money  loaned  by  Drexel,  Morgan  &  Co. 

After  the  Drexel,  Morgan  &  Co.  loan  was  exhausted,  the  work 
of  construction  was  continued,  the  money  paid  for  labor  and  mate- 
rial being  furnished  by  Crawford,  until  about  February,  1884, 
when  the  new  road  w^as  so  far  constructed  as  to  enable  trains  to  be 
run  from  Attica  to  the  junction  at  Fair  Oaks.    On  February  18, 
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1884,  Crawford  submitted  to  the  board  of  directora  a  report  show- 
ing tiie  then  condition  of  the  work,  and  asked  the  board  to  issue 
to  him,  in  addition  to  the  $1,000,000  of  firet-mortgijge  bonds 
theretofore  issued,  a  further  sum  of  $200,000  of  the  firet-mortgage 
bonds,  $1,200,000  of  capital  stock,  and  $1,200,000  of  income  bonds, 
as  a  payment  to  him  on  account.  On  the  same  day  the  board  of 
directors  passed  the  following  resolution  :  "  Tliat,  as  a  payment  on 
account  for  the  work  done  and. material  furnished  up  to  the  pres- 
ent time  under  such  construction  contract,  there  be  allowed  and 
paid  to  the  contractor  or  order  tlie  sum  of  two  hundred  thousand 
iloUara  of  first-mortgage  bonds  (in  addition  to  the  one  million  dol- 
lar heretofore  appropriated),  and  also  ($1,200,000)  one  million 
two  hundred  thousand  dollars  of  income  bonds,  and  ($1,200,000) 
one  million  two  hundred  thousand  dollai-s  in  the  common  stock, 
full  paid,  of  this  company,  the  proper  oificers  of  the  company  to 
execute  the  foregoing  resolutions  and  take  the  proper  vouchers  for 
all  payments." 

No  income  bonds  were  ever  issued  by  the  company.  On  May 
5,  1884,  at  the  request  of  Crawford,  the  board  of  du-ectors  adopted 
a  resolution  providing  for  an  exchange  of  the  old  Indiana  &  Chi- 
cago R.  Co.  stock,  and  of  the  old  Chicago  &  Block  Coal  R.  Co. 
stock,  for  new  stock  of  the  consolidated  Chicago  &  Great  South- 
ern R.  Co.  At  the  same  meeting  the  board  passed  a  resolution 
that,  in  addition  to  the  consolidated  stock  to  be  issued  in  exchange 
for  the  old  stock  of  the  original  companies,  the  secretary  should 
issue  and  deliver  to  the  contractor  additional  new  stock  as  pay- 
ment under  the  construction  contract,  so  as  to  make  the  total  con- 
solidated stock  outstanding  amount  to  $1,200,000,  par  value. 
This  exchange  of  stock  was  made,  and  enough  additional  new 
stock  of  the  consolidated  company  was  issued  to  make  its  total 
stock  outstanding  amount  to  $1,200,000,  par  value,  all  of  which 
43tock  was  delivered  to  Drexel,  Morgan  and  Co,  under  their  contract 
of  loan.  When  Dull  and  McCormick,  on  January  5, 1883,  delivered 
their  stock  and  bonds  to  Drexel,  Morgan  &  Co.,  they  also  delivered 
to  the  latter  the  following  consent : 

*^  John  C.  New,  trustee : 

"I  hereby  consent  to  the  issue  and  certification  of  the  remaining 
$1,000,000  of  Chicago  &  Great  Southern  railway  bonds,  whenever 
you  are  so  requested  to  do  by  Drexel,  Morgan  &  Co. 

''  New  York,  Jan.  5,  1883.  A.  J.  Dull." 

The  additional  $200,000  of  bonds  which  Crawford  was  author- 
ized  to  receive  by  such  resolution  of  the  board  of  February  18, 
1884,  were  issued.  Drexel,  Morgan  &  Co.  procured  New  as  trus- 
tee, to  certify  them,  and  they  were  delivered  by  Crawford  to 
Drexel,  Morgan  &  Co.  in  August,  1884. 

While  the  construction  of  the  railroad  was  in  progress  Crawford 
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became  indebted  to  the  First  National  Bank  of  Chicago  in  the 
sum  of  about  $300,000,  abont  two  thirds  of  whidi  money  Crawford 
expended  in  the  construction  of  the  Chicago  Air  Line  mih-oad,. 
and  about  one  third  of  it  in  the  construction  of  the  Chicago  & 
Great  Southern  railway.  While  the  bonds  and  stock  of  the  Chi- 
cago &  Great  Southern  R.  Co.  were  so  held  in  pledge  by  Di-exel, 
Morgan  &  Co.,  Crawford  gave  to  the  First  National  Bank  of 
Chicago  a  second  pled^  of  the  same  bonds  and  stock  to  secure 
the  payment  of  his  indebtedness  to  the  bank,  he  having  already 
pledged  to  it  certain  other  securities  and  property  as  collateral. 
Crawford's  notes  to  Drexel,  Morgan  &  Co.  matured  and  were  not 
paid.  Drexel,  Morgan  &  Co.,  under  the  power  given  to  them  in 
their  contract  with  Crawford,  of  January  5,  1883,  advertised  tha 
pledged  bonds  and  stock  to  be  sold  on  June  2, 1884r.  By  a  written 
agreement  between  Crawford  and  Drexel,  Morgan  &  Co.,  made 
May  27,  1884r,  the  sale  was  postponed  to  June  20,  1884.  In  the 
meantime,  Samuel  M.  Nickerson,  president  of  the  Firet  National 
Bank  of  Chicago,  which  held  the  second  pledge  of  the  securities 
held  by  Drexel,  Morgan  &  Co.,  and  Henry  H.  Porter,  a  director 
and  stockholder  of  the  bank,  entered  into  negotiations  with  Drexel, 
Morgan  &  Co.  respecting  the  purchase  of  the  bonds  and  stock 
from  them,  if  Crawford  should  lurther  fail  to  pay  his  debt  to  them 
and  to  redeem  the  securities.  These  negotiations  resulted  in  a  con- 
tract between  Crawford  and  Drexel,  Morgan  &  Co.,  by  which  the 
time  of  payment  was  extended  for  sixty  days  from  June  20,  1884, 
and  a  further  contract  between  Nickereon  and  Porter  of  the  one 
part,  and  Drexel,  Morgan  &  Co.  of  the  other  part,  by  whicli  Nick- 
erson and  Porter  agreed  to  buy  the  pledged  securities  from  Di-exel, 
Morgan  &  Co.,  and  to  pay  them  their  claim  in  full  with  interest,, 
if  Crawford  should  fail  to  pay  his  debt  to  them  at  the  expiration 
of  the  sixty  days.  These  two  contracts  were  both  of  them  dated 
June  25,  1884.  Crawford  failed  to  pay  his  debt  to  Drexel,  Mor- 
gan &  Co.  within  the  sixty  days.  !rrior  to  January  12,  1885, 
Porter  purchased  Nickerson's  interest  in  the  contract  of  June  25, 
1884,  between  Nickereon  and  Porter,  and  Drexel,  Morgan  &  Co. 
On  January  12,  1885,  Porter  paid  to  Drexel,  Morgan  &  Co. 
$392,363.24  by  drafts,  and  sent  them  the  drafts  inclosed  in  a 
letter,  in  \vhich  Nickerson  concurred.  Drexel,  Morgan  &  Co.  re- 
ceived the  payment  and  delivered  the  pledged  bonds  and  stock  to 
Porter,  accompanying  the  delivery  witli  a  letter  giving  in  detail 
a  list  of  the  stocks,  bonds,  notes,  agreements,  and  papers  held  by 
them  as  collateral  to  the  loan.  One  of  the  papers  inclosed  by 
them  to  Porter  was  a  consent  signed  by  them  autliorizing  New,  as 
trustee,  to  certify  the  remaining  uncertified  $800,000  of  first- 
mortgage  bonds  whenever  so  requested  to  do  by  Porter.  Porter 
associated  with  himself  certain  other  persons,  who  entered  into  a 
subscription  or  syndicate  agi*eement,  for  the  purpose  of  buying  in 
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the  railroad  and  reorganizing,  completing,  and  extending  it.  By 
this  agreement  it  was  provided  that  Porter,  as  the  agent  and  attor- 
ney 01  the  parties  concerned,  should  go  on  ^^  in  his  own  name " 
and  foreclose  the  mortgage,  sell  the  property,  bid  it  off,  reorganize 
the  company,  and  convey  the  property  to  be  purchased  under  the 
foreclosure  to  the  reorganized  company.  The  agreement  was,  in 
effect,  one  by  the  subscribers  to  pay  so  much  money  for  so  much 
stock  and  bonds  of  the  new  company  to  be  organized  after  the 
foreclosure  and  sale  by  Porter.  It  gave  to  Porter  absolute  power 
over  and  control  of  ail  the  bonds  of  the  existing  company,  with 
full  authority  in  his  own  name  to  foreclose  the  mortgage  and  reor- 
ganize the  company  upon  the  foreclosure  purchase,  and  conduct  and 
control  the  new  enterprise. 

On  December  26,  1884,  Porter  and  Crawfoi-d entered  into  aeon- 
tract  under  which  Porter  and  the  syndicate  represented  by  him 
purchased  and  became  the  absolute  owner  of  any  and  all  right 
Crawford  might  have  to  redeem  from  Porter  the  bonds  and  stock 
he  should  receive  from  Drexel,  Morgan  &  Co.,  by  paying  to  him 
the  amount  he  should  pay  to  them.  Tliis  contract  recognized  the 
ridit  of  Crawford  so  to  redeem  the  bonds  and  stock.  Drexel, 
Morgan  &  Co.  did  not  sell  the  bonds  and  stock  at  public  auction 
on  notice,  but  sold  to  Porter  at  private  sale  their  debt  against 
Crawford,  and  put  Porter  in  their  place  as  to  the  collateral  security 
for  the  debt.  Crawford  was  willing  that  Porter  should  take  the 
bonds  and  stock  in  this  way  if  he  (Crawford)  could  still  have  an 
opportunity  to  protect  his  second  pledge  of  them  to  the  First 
^National  Bank,  oi  Chicago.  By  this  contract  Porter  and  his  asso^ 
ciates  fixed  the  ultimate  price  they  were  willing  to  pay  for  the 
bonds  and  stock,  MThich  price  left  a  margin  for  the  bans  after  pay- 
ing off  Drexel,  Morgan  &  Co.  On  the  same  day,  and  as  a  part  of 
the  same  transaction,  Crawford,  by  written  assignment,  transferred 
to  the  First  National  Bank  of  Chicago  all  of  his  right,  title,  and 
interest  in  and  to  the  contract  of  the  same  date  between  himself 
and  Porter,  and  all  the  rights,  claims,  demands,  moneys,  and  pay- 
ments  he  (Crawford)  might  be  or  become  entitled  to  by  reason  of 
and  under  that  contract.  These  two  instruments  simply  consti- 
tuted the  method  pursued  to  protect  the  bank  in  its  second  lien 
upon  the  bonds  and  the  stock,  and  were  entered  into  for  the  pur- 
pose of  securing  to  it  any  margin  of  value  there  might  be  in  the 
Donds  and  stocks,  after  paying  the  Di-exel,  Morgan  &  Co.  debt. 

The  amount  of  money  furnished  by  Crawford  and  expended  in 
the  construction  of  the  railroad  during  the  time  the  Drexel,  Mor- 
gan &  Co.  loan  was  being  used  in  construction,  and  during  Xhe 
time  after  that  loan  was  exhausted,  amounting  to  at  least  $250,000, 
in  addition  to  the  moneys  which  Crawford  Tiad  theretofore  paid 
out  for  such  construction.     The  total  expenditure  in  constructing 

the  Chicago  and  Great   Southern   railway   was  something  over 
80  A.  &  E.  R.  Cas. -81 
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$1,000,000,  all  of  which  came  from  Crawford's  private  means,  asd 
from  the  Drexel,  Morgan  &  Co.  loan,  except  some  $40,000  or  $50- 
000  received  from  aid  voted  by  some  townships  along  the  line. 
The  mortgage  bonds  involved  in  this   litigation    represent    this 
$1,000,000  expended  in  constraction,  and  the   accraed    interest 
thereon.     The  railroad  from  Yeddo  to  Fair  Oaks  was  opened  for 
business  in  April  or  May,  1884.     Prior  to  the  appointment  of  a 
receiver,  on  October  28,  1884,  the  company  did  not  earn  sufficient 
money  to  pay  its  operating  expenses.    No  interest  was  ever  paid 
on  any  of  the  mortgage  bonds  issued  by  the  company.     Crawford 
never  received  anything  from  the  company  for  pei'sonal  services 
or  expenses,  or  any  repayment  of  moneys  expended  by  him  in 
constructing  the  railroad. 

On  October  2Zf  1884,  John  Hack  and  others  filed  a  creditor^ 
bill  in  the  Circuit  Court  of  Jasper  County,  Indiana,  against  tlie 
Chicago  &  Great  Southern  K.  Co,  and  Henry  Crawford.  On 
the  same  day  that  court  entered  an  order  appointing  Philip  B. 
Shumway  receiver.  Afterward,  on  March  6,  1885,  Crawford 
•filed  his  answer  in  the  suit,  disclaiming  all  interest  in  its  result,  and 
upon  that  answer  an  order  was  entered  that  Crawford  recover  from 
the  plaintiffs  his  costs,  and  that  he  had  no  interest  in  any  contro- 
versy pertaining  to  the  action.  On  February  26,  1885,  the  court 
removed  Shumway  and  appointed  as  receiver,  in  his  stead,  William 
Foster.    In  the  order  appointing  Foster  there  was  this  provision : 

"  And  the  Court,  as  a  condition  of  the  appointment  of  said  re- 
ceiver, reserves  the  right  to  make  any  further  order  respecting  the 
priority  and  payment  of  labor  and  supply  claims  accruing  prior  to 
the  receivership  herein  as  may  hereafter  seem  and  appear  to  the 
court  to  be  equitable  and  just." 

On  the  4th  of  April,  1885,  the  Hack  suit  was  removed  into  the 
Circuit  Court  of  the  United  States  for  the  District  of  Indiana. 
On  the  9th  of  March,  1885,  Porter  filed  in  that  court  his  bill  of 
complaint  against  the  Chicago  &  Great  Southern  R.  Co.,  John  C. 
New,  trustee,  and  others,  alleging  that  New,  as  trustee  refused  to 
bring  the  suit,  and  praying  for  the  foreclosure  of  the  mortgage  of 
November  1, 1881,  and  of  the  deed  of  further  assurance  of  April  9, 
1883.  On  the  18th  of  April,  1885,  this  suit  and  the  Hack  suit 
were  consolidated  under  the  title  of  the  Porter  suit.  On  April 
29,  1885,  and  August  15,  1885,  orders  were  entered  authorizing 
the  receiver  to  isssue  certificates  to  pay  receiver's  indebtedness, 
and  to  make  needed  repairs  and  replacements  on  the  railroad. 
Under  these  orders  receiver's  certificates,  amounting  in  the  aggre- 
gate to  $153,000,  were  issued.  The  railway  company  filed  an 
answer  in  the  consolidated  suit,  admitting  the  averments  of  the 
bill.  A  degree  pro  confe%m  was  entered  against  New,  trustee. 
Various  creditors  of  the  company  were  made  parties  defendant  to 
the   bill,  some  being  judgment  creditors  and  some  not.     Other 
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creditors  filed  intervening  petitions.  In  May,  1885,  tlie  trustees 
of  four  townships,  two  m  Benton  County  and  two  in  Newton 
County,  which  had  voted  aid  in  the  construction  of  the  railroad 
amounting  to  about  $40,000,  applied  to  the  court,  as  trustees  of 
common  schools,  to  bo  made  defendants,  and  to  be  allowed  to  de- 
fend against  the  foreclosure ;  but  the  application  was  denied. 

In  June,  1885,  the  same  trustees,  as  trustees  of  the  townships 
voting  aid,  applied  to  be  permitted  to  defend  against  the  fore- 
closure, as  minority  stockholders.  This  application  was  denied  on 
the  ground  that  under  the  statutes  of  Indiana  the  individual  tax- 
payers of  the  townships  which  had  voted  aid  were  entitled  to  the 
benefit  of  the  stock  in  proportion  to  the  amount  of  taxes  paid  by 
them  respectively.  Thereupon,  John  W.  Swan  and  Cephas  Atkin- 
son, aB  tax-payei*s  of  two  townships,  applied  for  leave  to  become 
defendants  and  to  defend  against  the  foreclosure.  Without  dis- 
posing of  that  application  the  court,  on  the  17th  of  August,  1886, 
entered  a  decree  of  foreclosure  and  sale. 

On  the  30th  of  September,  1885,  the  application  of  Swan  and 
Atkinson  was  reheard  by  the  court,  and  it  entered  an  order  admit- 
ting Swan  and  Atkinson  as  defendants,  and-allowing  them  to  file 
their  petition  and  answer.  The  order  contained  this  provision : 
"  This  order  shall  in  nowise  affect  the  decree  heretofore  made  for 
the  sale  of  the  railroad  by  the  court  of  rights  or  parties  thereunder.'^ 
Swan  and  Atkinson  filed  their  petition  and  sworn*  answer,  charg- 
ing that  the  mortgage  and  the  bonds  were  fraudulently  executed 
and  issued,  and  were  without  consideration  and  void,  and  that 
Crawford's  construction  contract  was  fraudulent  and  void.  On 
October  8, 1885,  Swan  and  Atkinson  and  others  filed  a  petition  to 
set  aside  the  foreclosure  decree  of  August  17,  1885,  containing 
substantially  the  same  charges  against  the  mortgage  that  were  con- 
tained in  the  answer  of  Swan  and  Atkinson.  On  the  12th  of  Oc- 
tober, 1885,  the  court  set  aside  the  foreclosure  decree,  and  made  an 
order  giving  the  defendants  thirty-nine  days  in  which  to  take  their 
evidence  "  as  to  so  much  of  said  case  as  involves  the  validity  of  the 
mortgage  and  mortgage  debts,  as  the  same  are  described  in  the  bill 
of  said  Porter  and  the  defendants'  answers.'  Porter  filed  a  repli- 
cation to  the  answer  of  Swan  and  Atkinson. 

Voluminous  testimony  was  taken,  on  which  the  case  was  heard, 
and  a  decree  of  foreclosure  was  entered  on  the  16th  of  February, 
1886.  That  decree  denied  the  relief  prayed  by  the  answer  of  Swan 
and  Atkinson,  as  stockholders,  and  dismissed  their  petition.  It  de- 
clared that  1,200  of  the  mortgage  bonds  were  issued  and  delivered 
by  the  company  to  Crawford;  that  1,000  thereof  were  to  be  ac- 
counted for  by  Cratvford  under  the  construction  contract;  that  200 
of  them  were  delivered  to  Crawford  under  that  contract;  that  the 
1,200  bonds  were  sold  and  delivered  by  Crawford  to  Porter  and 
his  associates,  and  that  the  remaining  800  of  them  had  never  been 
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issued.  It  recited  the  making,  delivery,  and  recording  of  the  two 
mortgages  of  November  1,  1881,  and  April  9,  1883;  that  the  com- 
pany defaulted  in  paying  the  interest  dae  July  1,  1882,  on  the 
bonds;  that  there  were  $291,860  of  interest  in  defanlc  upon  the 
bonds  issued;  and  that  the  mortgages  '^are  valid  and  binding  obli- 
gations as  against  the  "  company,  and  a  paramount  lien  on  all  the 
froperty  thereby  conveyed,  "excepting  as  hereinafter  provided." 
t  tlien  proceeded  to  decree  as  follows : 

"  Sixth.  That  all  unpaid  valid  claims  against  said  railway  com- 
pany, accraed  for  right  of  way,  lands,  labor,  rolling-stock,  and 
material  used  in  the  construction  and  betterment  of  said  railway, 
whether  reduced  to  judgment  or  remaining  in  open  account,  are 
hereby  adjudged  ana  decreed  to  be  prior,  superior,  and  paramount 
to  the  lien  of  the  said  mortgages  or  deeds  of  trust  aiid  the  bonds 
secured  thereby;  that  all  unpaid  valid  claims  for  labor,  supplies, 
rolling-stock,  and  material  used  in  the  operation  of  said  railway  prior 
to  the  appointment  of  a  receiver,  whether  reduced  to  judgment  or 
remaining  in  open  account,  are  hereby  adjudged  and  aecreed  to  be 
prior,  superior,  and  paramount  in  lien  to  the  said  lien  of  said  mort- 
gages or  deeds  of  trust  and  the  bonds  secured  thereby;  and  all  of 
said  claims  accrued  in  the  construction  of  said  railway  and  its  bet- 
torment;  and  all  of  said  claims  accrued  in  the  operation  of  sail  rail- 
way, prior  to  the  appointment  of  a  receiver,  as  hereinabove  in  this 
paragraph  of  this  aecree  described,  are  hereby  adjudged  and  de- 
creed to  be  prior,  superior,  and  paramount  in  lien  to  the  lien  of 
any  and  all  receiver's  certificates  issued  under  the  order  of  this 
court  in  this  cause,  excepting  only  receiver's  certificates  to  the 
amount  of  twenty-three  tnousand  dollars  ($23,000),  issued  under 
the  order  of  this  court  of  April  29,  a.d.  1886,  the  proceeds  of  said 
certificates  other  than  said  twenty-three  thousand  dollars  ($23,000) 
representing  construction  or  betterment  of  said  railway. 

"Seventh.  That  all  court  and  receivei-'s  indebtedness  accrued 
against  said  property  since  the  appointment  of  a  receiver  is  hereby 
adjudged  and  decreed  to  be  prior,  superior,  and  paramount  in  lien 
to  the  lien  of  said  mortgages  or  deeds  of  trust  and  the  bonds 
seen  red  thereby." 

It  then  provided  for  the  sale  of  the  mortgaged  property  at  pul>- 
lic  auction,  by  a  master,  for  not  less  than  $500,000 ;  for  the  pay- 
ment of  the  purchase-money  into  the  registry  of  the  court ;  and 
for  a  i*eference  to  the  master  to  take  testimony  and  report  his  find- 
ings and  such  testimony  as  to  certain  specified  matters,  among 
which  was  the  following : 

"  5.  The  amount  due  the  several  claimants  under  the  sixth  para- 
graph of  this  decree,  showing  the  amount  due  each  claimant  ana  the 
aggregate  amount  due  upon  each  of  the  two  classes  of  the  claims 
mentioned  in  said  sixth  paragraph." 

On  March  27,  1886,  the  railroad  was  sold  by  the  master,  and 
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bought  by  Porter,  for  $601,000.  On  April  5,.18S6,  the  sale  was 
confirmed  by  the  court,  and  the  purchaser  was  empowered  to  pay, 
as  cash,  in  part  payment  of  the  purchase -money,  all  receiver's  cer- 
tificates outstanding:,  then  amounting,  with  interest,  to  $157,884.64, 
tlie  remainder  of  the  purchase-money,  $343,115.36,  being  paid  in 
cash. 

The  reference  was  had  before  the  master  and  much  testimony 
was  taken  upon  it.  On  August  31,  1886,  the  master  filed  his  first 
report  under  the  reference,  in  which  he  allowed  the  following 
claims  at  the  following  amounts :  Tlie  Cleveland  Rolling  Mill  Co., 
$29,643.97;  Crerar,  Adams  &  Co.,  $7809.94 ;  the  Smith  Bridge 
Co.,  $20,900.24;  the  Pittsburgh  Bessemer  Steel  Co.  (Limited), 
$12,944.20.  Porter  duly  filed  exceptions  to  these  allowances.  On 
October  8,  1886,  the  master  filed  his  report  as  to  the  claim  of 
Irwin,  allowing  it  at  the  sum  of  $10,950.30.  Porter  duly  excepted 
to  this  allowance.  On  October  9,  1886,  on  a  hearing  on  the  re- 
ports and  exceptions,  the  court  made  the  following  decree : 

^' First.  That  the  said  five  several  defendants,  claimants  and 
intervening  petitioners  hereinbefore  named  have  each  done  work 
or  furnished  materials  which  have  been  used  in  tlie  construction 
and  betterment  of  the  railway  of  said  Chicago  &  Great  Southern 
R.  Co.  prior  to  the  appointment  of  the  receiver  therefor,  which 
respective  claims  for  such  labor  and  material  are  valid  claims 
against  said  railway  company  to  the  amounts  hereinafter  named, 
and  which  said  amounts  are  adjudged  and  decreed  to  be  valid 
claims  under  and  in  pursuance  of  the  sixth  paragraph  of  the  de- 
cree heretofore,  on  February  16, 1886,  entered  in  this  cause,  prior 
and  superior  and  paramount  to  the  Hen  of  the  mortgages  or 
deeds  of  trust  in  said  decree  mentioned  and  the  bonds  secured 
thereby. 

"  Second.  And  the  court  further  finds  that  there  is  now  in  the 
registry  of  this  court  to  the  credit  of  this  cause  the  sum  of 
$325,194.27,  derived  from  the  sale  of  said  property,  and  remaining 
after  the  payment  of  all  receiver's  certificates  and  certain  of  the 
indebtedness  incurred  by  the  court  since  it  assumed  the  control 
and  management  of  said  railroad,  and  which  sum  is  largely  in  ex- 
cess of  the  total  amount  of  claims  filed  or  proven  under  the  terms 
of  said  decree  entered  on  February  16,  1886,  including  all  unpaid 
costs  and  indebtedness  incurred  by  the  court  since  it  took  posses- 
sion of  said  railway  property. 

"Third.  And  the  court  further  finds  that  there  is  due  to  the 
Smith  Bridge  Co.  the  sum  of  $20,900.24,  with  interest  to  be  added 
from  October  27,  1884,  at  the  rate  of  six  per  cent  per  annum. 

"That  there  is  due  to  the  Cleveland  Rolling  Mill  Co.  the  sum  of 
$29,643.97,  with  interest  to  be  added  from  October  27, 1884,  at  the 
rate  of  six  per  cent  per  annum. 

"  That  there  is  due  to  Crerar,  Adams  &  Co.  the  sum  of  $7809,94 
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with  interest  to  be  added  from  October  27,  1884,  at  the  rate  of  six 
per  cent  per  annam. 

"  Tliat  tliere  is  doe  to  the  Pittsburgh  Bessemer  Steel  Co.  the  snm 
of  $12,944.20,  with  interest  to  be  added  from  October  27,  at  the 
rate  of  six  per  cent  per  annum. 

"  That  there  is  due  Volney  Q.  Irwin  the  sum  of  $11,450.30, 
with  interest  to  be  added  from  October  27,  1884,  at  the  rate  of  six 
per  cent  per  annum. 

Which  several  sums  of  money  are  due  to  said  above-named  par- 
ties, respectively,  for  and  on  account  of  labor  or  material  used  in  the 
construction  and  betterment  of  said  railway,  as  provided  and  set 
forth  in  the  sixth  paragraph  of  said  decree,  entered  in  said  cause 
on  February  16, 1886. 

"It  is,  therefore,  finally  ordered,  adjudged,  and  decreed  by 
the  court  that  the  clerk  of  this  court  shall  pay  Out  of  the  said 
fund  in  the  registry  of  the  court  to  the  credit  of  this  cause, 
the  said  several  sums  of  money,  with  interest  to  be  computed 
thereon,  to  the  said  parties,  respectively,*  or  their  solicitors  of 
record,  viz. :  To  the  Smith  Bridge  Co.,  the  sum  of  $23,345.54 ; 
to  the  Cleveland  Rolling  Mill  Co.,  the  sum  of  $33,112.32 ;  to 
Crerar,  Adams  &  Co.,  tlie  sum  of  $8723.71 ;  to  the  Pittsburgh 
Bessemer  Steel  Co.,  the  sum  of  $14,468.65 ;  to  Volney  Q.  Irwin, 
the  sum  of  $12,789.98. 

'^  Said  several  payments  shall  be  made,  with  interest  at  the  rate 
of  six  per  centum  per  annum  from  the  date  of  the  entry  of  this 
decree,  in  full  payment  and  discharge  of  said  respective  claims 
against  said  railway  property  and  franchises." 

Porter  appealed  separately  from  each  of  these  decrees  and  orders 
of  payment,  and  these  were  the  appeals  now  presented  for  consid* 
eration. 

e/".  K  McDonald  J  John  M.  BuUer^  A.  L.  Maaon^  0.  Peckha/my 
and  H,  B.  F,  Pierce  for  appellant. 

A.  C.  Harris^  W,  U,  GcLUcins^  John  S.  Cooper^  and  E.  W.  Toler- 
ton  for  appellees. 

Blatchfobd,  J. — It  is  alleged  that  the  circuit  court  erred  in  de- 
ALLBOAT10S8  0F  crocing  the  several  claims  of  these  five  appellees  to  be 
ERBOB.  2jgjjg  ^jQ  |.jjg  railroad  and  property  of  the  original  Chi- 

cago &  Great  Southern  R.  Co.  superior  to  the  lien  of  the  mort- 
gage of  November  1,  1881 ;  and  that  it  also  erred  in  decreeing 
these  claims  to  be  liens  on  the  railroad  and  property  of  the  consoli- 
dated company  superior  to  the  lien  of  the  mortgage  of  April  9, 
1883,  conveying  tne  railroad  and  property  formerly  known  as  the 
Chicago  &  !&lock  Coal  B. 

It  18  urged,  in  maintenance  of  the  decree  below,  that  the  rela- 
tions which  Crawford  sustained  toward  the  severd  appellees  when 
their  claims  respectively  accrued,  and  his  relations  to  the  railway 
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company,   were  such  as  to    preclude  liim  from   acquiring   the 
mortffaffe  bonds  in  controversy  to  the  prejudice  of  the  _ 

n°i,.  .  r      J  /•!         Maitebs  urged 

appellees ;  that  his  construction  contract  was  fraudu-  w  buppoet  of 
lent  and  void  as  against  the  appellees,  as  creditors  of  the  "^''™' 
company  ;  that,  as  between  him  and  the  appellees,  he  is  estopped, 
by  tne  provisions  of  his  construction  contract  from  claiming  the 
right  to  a  prior  lien  upon,  or  an  equal  distribution  of,  the  proceeds 
of  sale  of  the  property  of  the  company ;  that  the  legal  situation 
was  that  of  a  nominal  corporation  vested  with  the  legal  title  to  its 

£roperty  for  the  use  of  Crawford  as  sole  beneficiary ;  that  Dull  and 
[cCormick  received  the  bonds  subject  to  the  same  equities  against 
them  which  could  be  urged  while  they  were  in  Crawford's  posses- 
sion ;  that  the  equities  of  the  appellees  against  the  $1,000,000  of 
bonds  in  the  hand?  of  Drexel,  Morgan  &  Co.,  were  precisely  what 
they  were  while  the  bonds  were  in  the  hands  of  Crawford ;  that 
the  appellees  are  entitled  in  equity  to  be  paid  out  of  the  assets  of 
the  company  the  amounts  of  tlieir  respective  claims  in  preference 
to  Crawford ;  that  all  rights  which  N ickerson  and  Porter  might 
have  had  to  be  subrogated  to  the  position  of  Drexel,  Morgan  &  Co, 
were  lost  by  the  syndicate  agreement  of  December  26,  1884 ;  that 
the  legal  effect  of  that  agreement  was  a  purchase  by  Porter  directlv 
from  Crawford ;  that  the  amounts  in  controversy  on  these  appeals 
area  part  of  the  purchase  price  of  the  securities  on  such  purchase  of 
them  by  Porter,  reserved  oy  him  to  be  paid  either  to  Crawford  or 
to  the  appellees;  that  the  i^eal  controversy  here  is  between  Craw- 
ford and  the  First  National  Bank  of  Chicago  on  the  one  hand  and 
the  appellees  on  the  other ;  that  the  appellant  had  no  interest  in 
that  controversy;  that,  by  the  purchase  of  the  securities  under  the 
syndicate  agreement.  Porter  was  charged  with  full  notice  of  all  the 
facts  from  which  the  equities  of  the  appellees  against  Crawford 
and  the  mortgage  bonds  arise;  that  tne  First  National  Bank  ' 
acquired  no  better  sights  against  the  appellees  by  the  assignment  to 
it  of  Crawford's  interest  in  the  syndicate  agreement,  than  Crawford 
himself  had ;  that  the  equities  of  the  appellees  to  be  paid  the 
amounts  due  to  them  out  of  the  fund  in  court  are  superior  to  those 
of  Porter,  as  the  nominal  party,  and  to  those  of  Crawford,  as  the 
real  party ;  and  that  Porter,  by  reason  of  his  ownership  and  pos- 
session of  over  $700,000  of  unpaid  capital  stock  of  the  company, 
had  no  right,  as  against  the  appellees,  to  f9reclose  the  mortgage 
for  the  benefit  of  his  bonds  until  the  claims  of  the  appellees  should 
first  be  paid. 

The  considerations  which  seem  to  us  to  show  that  the  circuit 
court  erred  in  awarding  priority  to  the  claims  of  these  creditors 
over  the  mortgage  bonds  are  few  and  controlling.  -rbpm. 

The  mortgages  and  the  bonds  are  valid  and  binding  BBirm^BT  ns 
as  against  the  company ;  the  company  owes  a  large  ^^'^ 
debt  for  the  construction  of  its  road,  which  is  represented  by  the 
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bonds;  there  was  no  bad  faith,  irregularity,  deceit,  or  fraud  in 
the  execution  of  the  mortgages  or  in  the  issuing  of  the  bonds 
thereunder;  the  bonds  in  the  hands  of  Porter  represent  actual 
values  received  by  the  company;  they  represent  the  entire  pur- 
chase-money tliat  was  paid  for  the  Chicago  &  Block  Coal  K.  ex- 
tending  south  from  Attica  to  Yeddo ;  they  represent  all  the  money 
that  was  paid  directly  by  Drexel,  Morgan  &  Co.,  through  their 
agent,  for  the  construction  of  the  railroad  north  of  Attica,  a  con- 
siderable portion  of  which  money  was  paid  to  these  five  appellees : 
they  represent  all  the  money  that  was  paid  by  Crawford  out  of 
his  own  means  for  the  construction  of  the  new  railroad  north  of 
Attica ;  in  fact,  they  represent  all  the  money  that  has  ever  been 
paid  by  the  company  for  the  Chicago  &  Block  Coal  R.  and  for 
the  construction  of  the  sixty  miles  of  new  road  from  Attica  to 
Fair  Oaks,  excepting  only  some  $40,000  or  $50,000  received  from 
aid  voted  by  townships. 

To  the  objection  that,  at  the'  time  the  mortgage  of  November 
1,  1881,  was  executed  and  the  bonds  were  issued,  Crawford  owned 
owHMuiHip  OF  t^he  entire  stock  of  the  company  and  dominated  the 
8frocKBT0aAS^  board  of  directore,  and  that  the  mortgage  and  bonds 
'^*^-  were  issued  under  his  dictation  and  coercion,  even  if 

such  an  objection  could  be  legally  tenable,  it  is  a  sufficient  answer 
that  when  the  mortgage  was  made,  and  the  $1,000,000  of  bonds 
were  issued  and  pledged  to  Dull  and  McCormick,  Crawford  was 
not  a  director  or  officer  of  the  company.  Foster  was  its  president, 
and  he  and  his  associates  constituted  the  entire  board  of  dii*ectors, 
and  they  remained  in  fnll  control  until  March  15,  1882.  That 
this  board  was  not  dominated  or  controlled  by  Crawford  is  shown 
by  the  fact  that  when,  on  February  7,  1882,  eleven  days  after 
Crawford  had  delivered  in  pledge  to  Dnll  and  McCormick  the 
$1,000,000  of  bonds,  Crawford  "asked  the  board  to  enter  into  a 
construction  contract  with  him,  and  sent  them  a  draft  of  the  con- 
tract which  he  desired,  the  board  unanimously  rejected  it.  At 
the  time  the  mortgage  was  executed,  and  at  tlie  time  the  bonds 
were  issued  and  pledged  to  Dull  and  McCormick,  Crawford  held 
$50,250  par  value  of  the  stock,  and  Foster  held  $10,000  par  vahie 
of  it.  The  mere  fact  that  Crawford  owned  a  majority  of  the  stock 
did  not  give  him  the  legal  control  of  the  company;  nor  from  such 
ownership  can  the  legal  inference  be  drawn  that  he  dominated  the 
board  of  directors.  Pullman  Car  Co.  v,  Missouri  Pacific  Co.,  115 
U.  S.  587,  596. 

The  circumstances  attending  the  issuing  of  the  $1,000,000  of 
bonds  show  that  they  were  issued  by  Foster  and  his  board  of 
B0XD8  ISSUED w  dircctors  in  good  faith,  and  largely  for  indebtedness  of 
SSreoFDmECT-  tl»6  company  then  existing.  There  is  no  foundation 
0B8 VALID.  f^j.  |.j^g  snggestion  that  the  mortgage  and  the  bonds 
were  without   consideration,  nor  does   it  lie  in   the   mouths  of 
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these  appellees  to  raise  the  objectiou  as  to  the  absence  of  a  legal 
board  of  directors  of  the  company ;  for,  if  the  mortgage  and  the 
bonds  are  invalid  for  want  of  such  legal  board,  and  for  want  of  the 
legal  existence  of  the  corporation,  the  contracts  between  these 
appellees  and  the  company,  upon  which  their  claims  are  based, 
are  invalid  for  the  same  reason,  and  the  consolidation  by  which 
the  company  procured  the  Chicago  <fe  Block  Coal  Co.'s  road  would 
be  void,  and  tliat  road  would  be  free  from  all  debts  incurred  by 
the  Chicago  &  Great  Southern  R.  Co.  Moreover,  the  directons 
were  directors  defactOy  who  held  themselves  out  to  the  world  as 
such,  under  such  circumstances  that  their  official  acts  bind  the  cor- 
poration and  all  persons  who  claim  under  it. 

The  claims  of  the  appellees  are  for  the  original  construction  of 
the  railroad.  This  is  not  a  case  whero  the  proceeds  of 
the  sale  of  the  property  of  a  railroad,  as  a  completed  uhbbcumd 
structure,  open  for  travel  and  transportation,  are  to  be  BTBucrfo*  ikS 
applied  to  restore  earnings  which,  instead  of  having  xonTaAaBUBK. 
been  applied  to  pay  operating  expenses  and  necessary 
repairs,  liave  been  diverted  to  pay  interest  on  mortgage  bonds  and 
the  improvement  of  the  mortgaged  property,  the  debts  due  for 
the  operating  expenses  and  repairs  having  remained  unpaid  when 
a  receiver  was  appointed.  The  equitable  principles  upon  which  the 
decisions  rest,  applying  to  the  payment,  out  of  the  proceeds  of  the 
sale  of  railroad  property,  of  such  debts  for  operating  expenses  and 
necessary  repairs,  are  not  applicable  to  claims  such  as  the  present, 
accrued  for  the  original  construction  of  a  railroad  while  there  was 
a  subsisting  mortgage  upon  it.  These  five  appellees  gave  credit  to 
the  company  for  their  work.  It  was  construction  work,  and  none 
of  it  was  for  operating  expenses  or  repairs,  and  none  of  it  went 
toward  keeping  a  completed  road  in  operation,  either  in  the  way 
of  labor  or  of  material.  When  these  claims  accrued,  the  road  of 
the  company  had  not  been  opened  for  use.  The  claims  accrued 
after  the  mortgage  had  been  executed  and  recorded,  and  after 
$1,000,000  of  the  bonds  secured  by  it  had  been  issued  and  pledged 
to  innocent  hona  jids  holders  for  value.  We  are  not  aware  of  any 
well-considered  adjudged  case  which,  in  the  absence  of  a  statutory 
provision,  holds  that  unsecured  floating  debts  for  construction  are 
a  lien  on  a  railroad  superior  to  the  lien  of  a  valid  mortgage  duly 
recorded,  and  of  bonds  secured  thereby,  and  held  by  hona  fide  pur- 
chasei-s  for  value.     The  authorities  are  all  the  other  way. 

On  the  facts  of  this  ca8e,<the  mortgage  and  the  bonds  are  not 
affected  by  the  existence  of  Crawford's  construction  contract,  which 
was  made  on  the  18th  of  March,  1882,  after  the  issuing  of  the 
bonds  and  the  pledging  of  them  to  Dull  and  McCor-  Crawford's 
mick.  The  amount  of  those  bonds  constitute  the  contract  does 
present  value  of  the  entire  railroad  property.  By  the  bonds. 
construction   contract,  Crawford,  in  consideration  of  the  bonds 
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and  stock  which  he  was  to  receive  nnder  it,  bound  Iiimself  not 
only  to  complete,  but  to  equip  the  road.  The  contract  was  not  an 
unfair  one.  It  was  performed  in  part.  Only  $200,000  of  the 
bonds  were  issued  after  the  cotistruction  contract  was  made.  At 
the  date  of  that  contract,  Crawford  was  a  large  creditor  of  the 
company  for  money  advanced  by  him  and  expended  in  construc- 
tion. He  had  been  advancing  from  his  own  means  large  amounts 
of  money,  and  it  was  to  reimburee  to  him  the  $300,000  or  $400,000 
of  his  own  means  already  expended  in  the  work,  and  to  enable 
liim  to  complete  the  payment  for  the  Chicago  &  Block  Coal  R., 
and  to  proceed  with  the  work  of  construction,  that  the  $1,000,000 
of  bonds  were  issued  to  him.  All  the  money  received  by  the 
company  for  the  bonds  went  into  the  property.  The  property 
produced  by  that  money  has  never  been  worth  what  was  expended 
in  its  production.  From  the  date  of  the  construction  contract,  the 
company  was  never  able  to  issue  or  deliver  a  single  bond  under  it, 
except  by  the  consent  of  Dull  and  McCormick,  or  of  Drexel,  Mor- 
gan &  Co.,  the  parties  who  held  the  bonds  and  stock  in  pledge. 
The  advances  of  money  made  by  Crawford  after  the  date  df  the  con- 
struction contract  were  made  without  any  security  to  him.  Every 
bond  issued  after  the  date  of  the  contract  with  Drexel,  Morgan  & 
Co.  was  required  by  that  contract  to  be  delivered  directly  to  them, 
as  additional  security  to  them.  Crawford  realized  no  profits  out 
of  tlie  n^ortgaged  property,  and  never  received  anytliing  for  his 
services,  or  any  reimbursement  of  the  large  sums  of  money  he 
expended  in  this  work.'  On  these  facts  it  is  impossible  to  see  that 
the  ^existence  of  the  construction  contract  can  have  any  bearing 
upon  the  case.  Under  any  circumstances,  no  contract  under  which 
about  sixty  miles  of  railroad  had  been  constructed  would  be  held 
invalid  for  the  reasons  assigned  in  this  case,  without  the  repay- 
ment to  tlie  contractor  of  the  amount  actually  expended  by  him  in 
good  faith  under  the  contract.  Thomas  v.  Brownville  R.  Co.,  109 
U.  S.  622,  626. 

Moreover,  it  is  a  well-settled  principle  that  subsequent  creditors 
cannot  be  heard  to  impeach  an  executed  contract,  where  their 
dealings  with  the  company,  of  which  they  claim  the  benefit,  oc- 
curred after  the  contract  became  an  executed  contract.  Graham 
V.  Railroad  Co.,  102  U.  S.  14r8.  The  claims  of  all  the  appellees 
except  the  Cleveland  Rolling  Mill  Co.  accrued  after  the  construc- 
tion contract  was  made.  As  to  that  company,  it,  after  the  con- 
struction contract  was  made,  and  while  Crawford  was  carrying  on 
the  work  of  construction  under  it,  knowingly  received  on  account 
of  its  claims  money  which  came  directly  from  Drexel,  Morgan  & 
Co.,  as  a  result  of  the  pledge  of  the  bonds  to  that  firm. 

Dull  and  McCormick,  Drexel,  Morgan  &  Co.,  and  Porter  were  re- 
spectively, in  succession,  purchasei-s  in  good  faith  of  these  bonds,  as 
negotiable  commercial  securities,  without  notice  of  any  irregularity 
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or  infirmity  in  them ;  and  are  entitled  to  the  benefit  of  the  princi- 
ples applicable  under  such  circumstances.  Porter  paid  to  I)rexel, 
Morgan  &  Co.  more  than  $392,000  in  money  for  the  bonds,  and, 
under  all  circumstances,  is  entitled  to  protect  his  title  by  that  of 
Drexel,  Morgan  &  Co.,  and,  through  them,  by  the  title  of  Dull 
and  McCormick. 

It  is  contended  for  the  appellees  that  Porter  did  not  purchase 
the  bonds  from  Drexel,  Morgan   &  Co.,  but  bought  purchass    of 
them  directly  from  Crawford.     The  evidence  shows  teb.* 
tliat  Crawford,  after  January  27,  1882,  the   date   at  which  he 

|)ledged  the  $1,000,000  of  bonds  to  Dull  and  McCormick,  never 
lad  one  of  those  bonds  in  his  possession  or  under  his  control. 
Dull  and  McCormick,  not  Crawford,  delivered  the  bonds  to 
Drexel,  Morgan  &  Co.,  upon  the  payment  to  them  by  Drexel, 
Morgan  &  Co.  of  the  debt  due  to  them  on  account  of  the  purchase 
of  the  Chicago  &  Block  Coal  R.  The  $205,000  of  bonds  issued 
after  the  negotiation  of  the  loan  from  Drexel,  Moi'gan  &  Co.  were 
at  once  delivered  to  them,  under  their  contract  of  pledge.  This 
pledge  vested  in  them  the  legal  title  to  the  bonds,  and  Porter 
purchased  that  legal  title  f roifi  them.  In  opposition  to  this  view, 
it  is  urged  that  the  terms  of  the  written  agreement  between  Craw- 
ford and  Porter  of  December  26,  1884,  show  tliat  the  purchase  by 
Porter  was  from  Crawford ;  but  the  true  purport  and  effect  of 
that  instrument  is,  as  before  stated,  a  sale  by  Cfrawford  to  Porter 
and  his  associates  of  Crawford's  right  to  redeem  the  bonds  from 
Porter  and  his  associates  by  paying  the  amount  of  money  which 
Porter  had  paid  to  Drexel,  Morgan  &  Co.  By  the  contract  of 
June  25, 1884,  between  Porter  and  Nickereon  and  Drexel,  Mor- 
gan &  Co.,  the  former  bound  themselves  to  pay  to  the  latter  Craw- 
ford's debt  to  them,  upon  receiving  from  them  the  stock  and 
bonds  which  they  held  as  collateral  to  the  debt.  NicJkereon 
assigned  to  Porter  his  interest  in  this  contract,  and  Porter*  paid 
to  Drexel,  Morgan  &  Co.  the  amount  of  Crawford's  debt  to  them, 
and  took  from  them  the  bonds  pledged  to  them  by  Crawford  as 
collateral.  By  this  transaction  Porter  became  the  owner  of  the 
legal  title  to  the  bonds,  and  was  subrogated  to  all  the  rights  of 
Drexel,  Morgan  &  Co.  in  them.  The  contract  of  December  26, 
1884,  between  Crawford  and  Porter,  merely  extinguished  Craw- 
ford's right  to  redeem  the  pledged  bonds.  Under  these  circum- 
stances, whatever  it  was  that  Porter  purchased  from  Crawford,  the 
former  would,  in  equity,  be  subrogated  to  all  the  rights  of 
Drexel,  Morgan  &  Co.,  and,  through  them,  to  all  the  rights  of 
Dull  and  McCormick. 

Certain  clauses  in  the  agreement  between  Crawford  and  Porter 
of  December  26,  1884.  are  cited  as  creating  an  equity  or  lien  in 
favor  of  the  appellees.  By  one  clause  in  the  agreement  the 
syndicate  represented   by  Porter  agrees:  "Second.  To  pay  and 
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clear  off  any  and  all  claims  against  said  Chicago  &  Great  South- 
ern R.  Co.  which  raav  be  decided  by  the  conrt  to  be 
CBAwi  liens  upon  the  said  line  of  railway  paramount  to  the 

TO*S  li®^  01   the  bonds  and  coupons  secured  by  the  trust 

Sr^iSSZi^'**  deed  to  said  John  C.  New,  dated  November  1, 1881,  or 
which  the  court  may  decide  sliall  be  equitably  payable 
out  of  the  proceeds  of  the  sale  of  the  said  line  of  railway  prior  to 
any  payment  of  the  said  bonds  or  coupons,  including  therein  any 
and  all  claims  for  right  of  way  and  depot  grounds,  engine-house, 
and  station  buildings,  water-tanks  and  shops,  between  Fair  Oaks 
and  Yeddo,  both  inclusive,  bridges  and  other  structures  heretofore 
built  and  put  in  place  on  said  railway,  and  essential  to  the  opei*a- 
tion  thereof,  but  the  title  to  which  is  not  in  said  railwaj^  company, 
and  which  the  court  may  decide  must  be  paid  for  in  preference 
to  said  bonds,  and  also  any  and  all  indebtedness  incurred  by  the 
receiver  in  possession  of  said  property  prior  to  January  16,  1885, 
and  not  paid  out  of  moneys  earned  by  the  operation  of  said  road 
prior  to  January  15,  1885."  By  the  same  instrument  Crawford 
agrees  as  follows :  "  Section  5.  The  party  of  the  first  part  hereby, 
in  consideration  of  the  premises,  guarantees  and  agrees  that  the 
claims,  liens,  and  other  possible  indebtedness  mentioned  in  sub- 
division two,  which  shall  be  held  to  l>e  prior  in  right  to  payment 
over  said  twelve  hundred  bonds  and  coupons,  shall  not  in  any 
event  exceed  tliesum  of  one  hundred  thousand  dollars  ($100,000)." 
These  clanses  do  not  create  the  lien  or  equity  supposed.  They 
leave  the  question  as  to  tlie  existence  of  any  such  "  claims,  liens, 
and  other  possible  indebtedness,"  mentioned  in  the  agreement,  to 
be  adjudicated  by  the  court,  and  also  leave  to  be  decided  by  the 
court  the  question  of  tlie  priority  of  such  claims  over  the  bonds, 
and  merely  provide  for  the  rights  of  the  parties  as  between  them- 
selves in  case  the  court  establishes  such  priority.  As  before  said, 
the  purpose  of  Crawford,  in  making  the  agreement  of  December 
26,  1884,  was  to  protect  the  second  pledge  of  the  bonds  and  stock 
to  the  First  National  Bank  of  Chicago,  he  having  put  into  the 
construction  of  the  railroad  about  $100,000  of  the  money  which 
he  had  borrowed  from  the  bank ;  and  he  immediately  assigned  to 
the  bank  all  his  interest  in  the  contract  with  Porter.  The  contract 
between  Porter  and  Crawford,  ana  that  between  Crawford  and 
the  bank,  having  been  entered  into  in  contemplation  of  the  pur- 
chase of  the  bonds  from  Drexel,  Morgan  &  Co.  by  Porter,  the 
legal  relation  of  the  appellees  to  the  company  and  to  its  property, 
as  unsecured  holdere  of  construction  claims,  was  not  affected  by 
these  transactions,  so  as  to  give  them  any  greater  rights  against 
the  mortgaged  property  than  they  had  previoush''  had.  In  any 
event,  as  before  said,  the  bonds  would  be  sustained  in  the  hands  of 
Porter  as  a  first  lien,  to  the  amount  actually  advanced  upon  the 
faith  of  the  pledge  of  them  and  expended  in  constructing  the  rail- 
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road,  with  interest.  It  is  fonnd  by  the  final  decree  that  there  is 
now  in  court  $325,194.27  derived  from  the  sale  of  the  mortgaged 
property.  All  the  money  advanced  by  Drexel,  Morgan  &  Co. 
went  directly  into  this  property.  Tlie  amount  paid  by  Porter  to 
Drexel,  Moipn  &  Co.  on  January  12,  1885,  was  $392,363.24,  ex- 
ceeding  by  $67,168.97  the  entire  net  proceeds  in  court,  saving 
nothing  about  interest  for  over  two  years  on  the  amount  paia  by 
Porter.  This  view  is  entirely  conclusive  of  this  case,  and  shows 
that  there  is  no  fund  in  court  arising  from  the  sale  of  the  property 
that  can  upon  any  principle  be  held  applicable  to  the  payment  of 
the  construction  claims  or  these  appellees ;  and  this  is  irrespective 
of  the  fact  that,  in  addition  Crawford  put  into  this  property,  in 
good  faith,  out  of  his  own  individual  means,  the  fnrtn^r  sum  of 
$600,000. 

It  is  contended,  however,  that  Crawford  was  all  the  time  sub- 
stantially the  owner  of  the  entire  railroad  property,  and  that  the 
claims  of  the  appellees  were  debts  due  to  them  from  ^o  DiFFmnrcs 
Crawford  for  work  and  material  in  constructing  his  SwkiS'^^SKm 
railroad,  and  that  these  claimants  have  a  lien,  in  this  ^^' 
way,  superior  to  the  lien  of  the  mortgage  bonds.  In  answer  to 
this  view,  in  addition  to  the  suggestions  already  made,  and  treating 
Crawford  as  the  owner  of  the  railroad,  it  may  be  said  that  the 
rights  of  Porter  would  be  no  different  from  his  rights  as  dealing 
with  the  company  as  owner  of  the  property.  The  delivery  by 
Crawford  of  the  bonds  secured  by  a  mortgage  made  by  himself  on 
the  railroad,  to  a  third  person  for  a  valuable  consideration,  made 
the  mortgage  a  valid  security,  and  made  the  bonds  in  the  hands 
of  Dull  and  McCormick  a  valid  lien  on  the  railroad.  An  owner 
of  a  railroad,  though  he  may  be  in  debt  to  those  who  aid  in  con- 
structing it  by  furnishing  materials,  may  still  execute  a  moi*tgage 
on  it  which  will  be  good  against  unsecured  creditors.  No  more 
than  this  was  done  upon  the  theory  we  are  now  considering.  Tlie 
creditors  would  have  no  lien  superior  to  the  lien  of  the  bonds. 
The  mortgage  was  rec6rded,  and  the  $1,000,000  of  bonds  were 
issued  before  the  claims  accrued.  It  results  from  these  views  that 
the  entire  purchase-money  now  in  conrt,  arising  from  the  fore- 
closure sale,  after  paying  the  costs  and  the  receiver's  indebtedness, 
should  be  paid  out  upon  the  bonds  and  coupons  secured  by  the 
mortgage,  in  preference  to  the  payment  of  tne  claims  of  the  ap- 
pellees, such  net  amount  being  less  than  the  amount  of  money  ad- 
vanced by  Drexel,  Morgan  &  Co.  on  the  pledge  of  the  bonds  and 
reimbureed  to  them  by  Porter. 

It  has  been  contended  for  the  appellees,  that  the  appeals  by 
Porter  now  under  consideration  are  appeals  only  from  p^^^^j^^^     ^ 
the    decree  of  October    9,   1886 ;  that   he    did   not  pS^whatS 
perfect  any  appeal  from  the  decree  of  February  16,  ""^  »«»»• 
1886 ;  that  the  latter  decree  was  a  final  decree ;  that  the  errors 
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which  Porter  now  insists  on  were  errors  committed  in  entering  the 
decree  of  February  16,  1886  ;  and  that  none  of  the  errors  now  as- 
signed can  be  considered  by  this  court,  because  of  the  want  of  any 
appeal  from  the  decree  of  Februaiy  16,  1886,  and  because  the 
aajudications  now  complained  of  were  made  by  that  decree,  and 
not  by  the  decree  of  October  9,  1886. 

It  is  a  sufficient  answer  to  these  contentions  to  say  that  the  de- 
cree of  February  16,  1886,  though  a  final  decree  of  foreclosure 
and  sale  as  respected  tlie  interest  of  the  mortgagor,  and  in  some 
other  respects,  was  not  a  final  decree  in  respect  of  the  matters  in- 
volved in  these  appeals.  The  sixth  clause  of  that  decree  merely 
provided  that  all  unpaid,  valid  claims  against  tlie  company  for 
right  of  way,  lands,  labor,  roUing^tock,  and  material  used  in  the 
construction  and  betterment  of  the  railway,  were  prior,  superior, 
and  paramount  to  the  lien  of  the  mortgages  and  the  bonds ;  bni 
determined  nothing  as  to  who  were  the  holders  of  such  claims,  or 
as  to  what  were  their  amounts.  It  designated  no  persons  who  could 
be  appellees  in  any  appeal  by  Porter  in  respect  of  such  claims,  and 
it  provided  for  a  reference  to  ascertain  who  were  the  several  claim- 
ants under  the  sixth  paragraph  of  the  decree,  and  what  were  the 
amounts  due  to  them  severally.  The  first  and  only  decree  from 
which  Porter  could  appeal,  in  respect  of  the  claims  of  these  appel- 
lees, was  the  decree  of  October  9,  1886.  The  sale  made  under  the 
decree  of  February  16,  1886,  was  not  made  subject  to  any  claim  of 
any  of  these  appellees.  An  amendment  of  that  decree^  made  on 
2d  of  March,  1886,  prior  to  the  sale,  provided  "  that  the  sale  of  the 
property  hereinbefore  ordered  shall  pass  to  the  purchaser  a  title 
thereto,  free  and  discharged  of  all  Hens  and  claims,  including  the 
two  classes  of  claims  mentioned  in  the  sixth  paragraph  of  said  de- 
cree." The  question  of  the  existence  and  priority  of  those  claims 
is,  therefore,  one  open  for  consideration  on  these  appeals. 

The  various  questions  above  stated  as  being  raised  by  the  appel- 
lees, which  are  not  particularly  adverted  to,  have  been  fully  con- 
sidered, and  it  is  not  regarded  as  necessary  to  further  remark  upon 
them,  or  upon  the  special  points  made  in  regard  to  the  particular 
claims  of  the  appellees,  as  the  views  on  which  we  have  rested  the 
case  seem  to  us  to  be  controlling  on  those  questions  and  points. 

The  decree  of  the  Circuit  Court,  made  October  9th,  1886,  is  re- 
versed, in  so  far  as  it  decrees  that  the  claims  of  the  five  appellees 
are  prior,  superior,  and  paramount  to  the  lien  of  the  mortgages  or 
deeds  of  trust  mentioned  in  the  decree  ,of  February  16th,  1SS6, 
and  of  the  bonds  secured  thereby ;  and  in  so  far  as  it  provides 
for  the  payment  to  the  appellees,  out  of  the  fund  in  the  registry 
of  the  court,  of  the  several  sums  of  money  specified  in  the 
said  decree  of  the  9th  of  October,  1886 ;  and  the  case  is  remanded 
to  the  Circuit  Court,  with  a  direction  to  take  such  further  proceed- 
ings as  shall  not  be  inconsistent  with  this  opinion. 
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Priorities  between  Contractors  Holding  Lien  on  Road  and  Purchases  of 
Certificates  of  Bonds.— Thompson  v.  Memphis,  etc.,  R.  Co.,  note,  24  Am. 
&  Eng.  R.  R.  Cas.,  200. 

When  Mechanics'  Liens  Have  Priority  over  IMortgage. — Boston  v.  Chesa- 
peake, etc..  R.  Co.,  12  Am.  &  Eng.,  R.  R.  Cas.  263;  Chicago,  etc.,  R.  Co.  v. 
Union  Rolling  Mill  R.  Co.,  16  lb.  626;  Adison  et  al.  a.  Lewis,  9  lb.  763. 


PoBTEB 

V. 

PnTSBiJKQH  Bessemeb  Steel  Company. 

(122  U,  8.  Supreme  Court  Beports,  267). 

The  decision  in  this  case  120,  IT.  S.  649,  (ante  p.  472),  afirmed  on  appli- 
cation for  a  rehearing. 

The  lien  law  and  the  redemption  law  of  the  State  of  Indiana  considered. 

The  effect  of  a  redemption  under  the  Revised  Statutes  of  Indiana,  §  770  to 
776  considered. 

Rails  and  other  articles  which  become  affixed  to  and  a  part  of  a  railroad 
covered  by  a  prior  mortgage  will  be  held  by  the  lien  of  such  mortgage  in 
favor  of  lona  fide  creditors  as  against  any  contract  between  the  furnisher  of 
the  property  and  the  railroad  company,  containing  a  stipulation  that  the 
title  to  the  property  shall  not  pass  till  the  property  is  paid  for,  and  reserving 
to  the  vendor  the  right  to  remove  the  property. 

Notice  of  such  a  contract  to  a  purchaser  of  bonds  covered  by  such  mort- 
gage will  not  affect  his  rights  if  he  purchased  the  bonds  from  those  who 
were  bona  fide  holders  of  them  free  from  any  such  notice. 

• 

Appeal  from  the  Circuit  Court  of  the  United  SCates  for  the 
District  of  Indiana. 

On  petition  for  rehearing. 

John  S.  Coopevy  A.  C.  Harris^  W.  H.  Calhina^  and  E.  W. 
Tolerton  for  petition.    No  brief  filed  in  opposition. 

Blatchpokd,  J.  The  appellees  in  this  case  petition  for  a  Ve- 
hearins:.  The  case  was  decided  at  the  present  term,  and  is  reported 
in  120  U.  S.  649,  ante^  472.  The  application  for  a  rehearing 
covers  all  the  grounds  discussed  in  the  opinion  of  this  court,  and 
others  which,  though  not  tQuclied  upon  in  the  opinion,  were  fully 
considered  by  the  court  in  arriving  at  its  judgment.  Upon  all  the 
questions  covered  by  the  opinion  we  adhere  to  our  conclusions,  and 
we  see  nothing  in  the  special  grounds  taken  in  regard  to  the  cases 
of  some  of  the  appellees  to  warrant  a  different  result  from  that  ar- 
rived at  on  the  former  hearing.  It  is  proper,  however,  to  notice 
two  of  the  grounds  urged  in  respect  to  two  of  the  appellees. 


Lden    ahd    rk- 
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The  appellee  Irwin  claims  that,  by  virtue  of  the  lien  laws  of  the 
State  of  Indiana,  he  recovered  a  judgment  for  the  amount  of  his 
claim  against  the  railway  company,  which  became  alien 
prior  to  the  lien  of  the  mortgages ;  and  that,  notwith- 
•  standing  an  attempted  redemption  by  John  C.  New,  the 
trustee  m  the  mortgages,  the  lien  oi  the  judgment  re- 
mained good  (1)  because  the  redemption  laws  of  the  State  of  Indiana 
did  not  apply  to  the  case ;  and  (2)  because  New  did  no't  comply 
with  sucli  laws  in  regard  to  redemption  in  such  manner  as  to 
destroy  the  lien  of  the  judgment.  It  is  contended  on  the  part  of 
Irwin  that  the  Indiana  statute  does  not  authorize  a  redemption 
from  a  sale  of  railroad  property;  that  New  had  no  lien  on 
the  property  sold  ;  and  that  a  redemption  redeems  simply  from 
the  sale,  and  does  not  discharge  the  property  from  the  lien,  but 
only  postpones  any  balance  remaining  due  on  the  lien  to  the 
amount  paid  for  redemption. 

The  decree  of  the  circuit  court  of  Warren  county,  made  in  April, 
1884,  in  the  suit  to  foreclose  the  lien,  brought  by  Irwin,  tore- 
closes  the  lien  for  $11,815.70,  as  a  lien  on  the  line  of  the  railway 
for  a  certain  distance  in  Warren  county.  In  June,  1884,  execu- 
tion was  issued  for  a  sale,  and  on  the  12th  of  July,  1884,  the 
property  was  sold  by  the  sheriff  to  Irwin  for  $500,  and  a  certificate 
of  purchase  was  issued  to  Irwin,  stating  that  he  would  be  entitled 
to  a  deed  of  the  property  in  fee-simple  in  one  j-ear  from  the 
12th  of  July,  1884,  if  the  same  should  not  be  redeemed  by  the 
defendant,  or  any  other  person  entitled  thereto,  paying  the  pur- 
chase-money, with  interest  at  8  per  cent  per  annum  before  the  ex- 
piration of  the  one  year.  On  the  10th  of  July,  1885,  and  within 
the  year.  New,  as  trustee  in  the  mortgages,  paid  to  the  clerk  of  the 
circnit  court  $539.78,  in  redemption  of  the  property  so  sold,  that 
being  the  amount  necessary  at  tnat  date  to  redeem  the  property. 

It  is  very  clear  that,  by  the  sale  of  the  property  on  the  execution, 
the  lien  of  Irwin  upon  the  property  was  exhausted,  as  a  lien  supe- 
rior to  the  mortgages,  upon  that  part  of  the  railway  which  was 
covered  by  such  superior  lien.  The  property  redeemed  by  New 
was  the  property  sold  under  the  decree  in  favor  of  Irwin.  The 
redemption  by  New  did  not  have  the  effect  to  restore  the  lien  of 
the  decree  upon  the  property  sold  and  redeemed.  The  redemption 
was  not  made  by  the  judgment  debtor,  so  as  to  vacate  the  sale  and 
reinstate  the  lien  for  the  balance  of  the  judgment  which  the  pur- 
chase-money of  the  sale  did  not  pay.  The  redemption  was  made 
by  another  and  a  subsequent  lien-holder,  who  redeemed  for  his 
own  benefit,  and  the  benefit  of  those  for  whom  he  was  trustee,  and 
not  for  the  benefit  of  Irwin. 

This  we  understand  to  be  the  meaning  and  effect  of  the  statute 
of  Indiana  in  regard  to  redemption,  R'ev.  St.  Ind.  1881,  §§770- 
776.     We  are  not  referred  to  any  decisions  of  the  courts  of  In- 
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diana  giving  any  other  constraction  to  these  provisions.  Section 
774  gives  the  right  to  redeem  to  a  person  having  a  lien  otherwise 
than  by  jadginent.  The  statute  gives  no  right  to  Irwin  to  redeem 
from  New.  The  sale  of  the  property  on  tlie  foreclosure  of  the 
mortgage  given  to  New,  subs^uently  to  the  redemption  by  New, 
conveyed  me  redeemed  property  to  its  purchaser  on  the  sale,  free 
and  discharged  from  the  lien  under  the  decree  in  favor  of  Irwin,  on 
which  the  sale  redeemed  from  was  made  and  none  of  the  proceeds  of 
the  sale  on  the  foreclosure  of  the  mortgages  given  to  New  can  be 
applied  to  pay  the  unpaid  portion  of  Irwin's  decree.  If  the  grading, 
embankment,  and  excavation  done  by  Irwin  was  subject  to  a  sale 
on  execution  under  his  judgment,  tlie  redemption  law  applies  to 
the  case,  and  was  complied  with  by  New. 

It  is  claimed  on  behalf  of  the  Smitli  Bridge  Co.  that  the 
contracts  between  it  and  the  railway  company,  for  the 
construction  of  the  bridges,  provided  that  the  bridges  SSot^bbidoe 
should  remain  the  property  of  the  Smith  Bridge  Co.  oFMoiimioS^ 
until  the  contract  price  for  them  should  have  been 
fully  paid,  and  that,  in  default  of  such  payment,  the  Smith  Bridge 
Co.  snould  have  the  right  to  remove  the  bridges  and  bridge 
material ;  that  the  mortg^es  became  a  lien  on  the  bridges  only  as 
the  bridges  became  the  rignlf ul  and  legal  property  of  Sie  railway 
company ;  that  Porter,  before  he  purchased  the  bonds,  had  notice 
of  tne  equities  of  the  Smith  Bridge  Co.  growing  out  of  their 
contracts ;  and  that  the  Firat  National  Bank  of  Chicago  had  like 
notice  before  it  acquired  any  interest  in  the  bonds.  The  contracts 
of  the  Smith  Bridge  Co.  were  made  in  October,  1882,  and  in 
July,  1883.  The  bonds  were  pledged  to  Dull  and  McCormick  in 
January,  1882,  and  passed  from  them  to  Drexel,  Morgan  and  Co., 
in  January,  1883.  The  bridges  became  a  part  of  the  permanent 
structure  of  the  railroad,  as  much  so  as  tne  rails  laid  upon  the 
bridges,  or  upon  the  railroad  outside  of  the  bridges.  Whatever  is 
the  rule  applicable  to  locomotives  and  cars,  and  loose  property  sus- 
ceptible of  separate  ownership  and  of  separate  liens,  and  to  real 
ostate  not  used  for  railroad  purposes,  as  to  their  being  unaffected 
by  a  prior  mortgage  given  by  a  railroad  company,  covering  after- 
acquired  property,  it  is  well  settled,  in  the  decisions  of  this  court, 
that  rails  and  other  articles  which  become  affixed  to  and  a  part  of 
a  railroad  covered  by  a  prior  mortgage  will  be  held  by  the  Hen  of 
such  mortgage  in  favor  of  honaiide  creditors,  as  against  any  con- 
tract between  the  furnisher  of  the  property  and  the  railroaa  com- 
pany containing  stipulations  like  those  in  the  contracts  in  the  pres- 
ent case.  Dunham  v.  R.  Co.,  1  Wall.  254;  Galveston  R.  v.  Cow- 
drey,  11  Wall.  459,  480,  482 ;  U.  S.  v.  New  Orleans  R.,  12  WalL 
362,  365  ;  Dillon  v.  Barnard,  21  Wall.  430,  440 ;  Fosdick  v.  Schall 
99  U.  S.  235,  251. 

In  regard  to  the  alleged  notice  to  Porter  and  to  the  First 
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National  Bank  of  Chicago,  no  such  notice  was  given  until  after 
Dull  and  McCormick  and  Drexel,  Morgan  &  Co.  had  acquired  their 
rights  as  Je)/iaj^^ holders  of  the  bonds;  and  Porter,  by  purchas- 
ing the  bonds  from  Drexel,  Morgan  &  Co.,  acquired  all  their  rights, 
and  those  of  Dull  and  McCormick,  as  shown  in  the  former  opinion  ; 
and  those  rights  were  free  in  their  hands  from  anj  notice  of  any 
claim  of  the  Smith  Bridge  Co.  Commissioners  v.  Bolles,  94 
U.  S.  104,  109;  Montclair  v.  Ramsdell,  107  U.  S.  147. 

An  error  was  committed  in  the  former  opinion  in  stating 
that  each  of  the  five  appellees  knew  of  tlie  pledge  of  the 
bonds  to  Drexel,  Morgan  &  Co.  for  the  loan,  and  knew  that  they 
were  getting  a  part  of  the  money  loaned  by  Drexel,  Morgan  &  Co. 

This  was  not  true  in  regard  to  all  of  the  five  appellees,  but  was 
true  in  regard  to  only  some  of  them.  The  error  does  not  affect 
the  result  on  the  merits. 

The  application  for  a  rehearing  is  denied. 

Equitable  Lien  for  Supplies  Furnislied. — See  note  to  Baltimore  &  O.  R. 
Co.  V,  Dryden,  25  Am.  &  Eng.  R  R.  Cas.  293;  Heltzell  «.  Chicago,  etc.,  R. 
Co.,  16  lb.  619;  Chicago,  etc.,  R.  Co.  v.  Union  Rolling  Mill  Co.,  16  lb. 
626. 

Mortgage  Covering  After-acquired  Property  does  not  Displace  Lien  on 
such  Property. — As  a  general  rule,  if  the  after-acquired  property  is  already 
subject  to  mortgages  or  other  liens,  the  general  mortgage  does  not  displace 
them,  thouffh  they  may  be  junior  in  point  of  time.  It  only  attaches  to  such 
interest  as  the  mortgagor  acquires.  Williamson  «.  N.  J.  South.  R.  Co.,  29  N. 
J.  Eq.  277;  Williamson  v,  N.  J.  South.  R.  Co.,  29  N.  J.  Eq.  81 1-;  Hayen  «. 
Emery,  33  N.  H.  66 ;  Woods  Ry.  Law,  1622.  But  where  a  contractor  ex- 
pended money  and  labor  in  building  a  railroad,  under  an  agreement  with  the 
company  that  he  should  have  possession  of  the  road  until  he  is  fully  paid, 
does  not  thereby  acquire  a  priority  oyer  an  elder  valid  mortgage.  Dunham  v, 
Cincinnati,  etc.,  R.  Co.,  1  Wall.  (U.  8.)  264:  Galveston,  etc.,  K.  Co.  «.  Cow- 
drey,  11  Wall.  (U.  S.)  469,  was  a  case  where  the  seller  of  iron  to  a  railroad 
was  held  to  acquire  ao  lien  prior  to  an  existing  mortgage.  The  decision  in 
this  case  was  based  upon  the  absence  of  a  State  lien  law.  The  court  said : 
**  By  the  common  law  it  is  an  inflexible  rule  that  whatever  is  aflSxed  to  the 
freehold  becomes  a  part  of  the  realty,  except  certain  fixtures  erected  by 
tenants,  which  do  not  affect  the  question  here.  The  rails  put  down  on 
the  company^s  road  became  a  part  of  the  road.  The  road  itself  was 
included  in  the  mortgage  of  the  complainants.  Pulsford,  by  allowing 
his  property  to  go  into  or  become  a  part  of  the  road,  consented  to  its 
beinff  covered  by  the  mortgages  in  question.  He  acquired  no  lien  which 
can  displace  them.  In  certain  States  a  lien  is  created  by  statute  in  favor  of 
mechanics, called  the  mechanics*  lien,by  which  a  person  furnishing  materials 
for  work  on  a  building  acquires  a  lien  on  the  property  to  secure  the  payment 
of  his  claim.  But  this  kind  of  lien  did  not  exist  m  Texas  in  favor  of  those 
who  supplied  materials  or  money  for  constructing  railroads.  We  have  no 
hesitation  in  saying  that  Pulsford's  claim  to  priority  cannot  be  maintained.^* 
In  New  Orleans,  etc.,  R.  Co. «.  Mellen,  12  Wall.  (U.  S.)  362,  the  court,  in 
their  opinion,  imply  that  the  only  exception  to  the  ^neral  rule  is  where  the 
property  sought  to  be  covered  by  the  mortgage  consists  of  rails  or  other  ma- 
terial which  can  become  afiixed  to  and  a  part  of  the  principal  thing.  They 
Bay :     *  ^  A  mortgage  intended  to  cover  after-acquired  property  can  only  attach 
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Itoelf  to  such  property  in  the  conditioD  in  which  it  comes  into  the  mortgagors 
hands.  If  that  property  is  already  subject  to  mortgages  or  other  liens  the 
general  mortgage  does  not  displace  them,  although  they  may  be  junior  to  it 
in  point  of  time.  It  only  attaches  to  such  interests  as  the  mortgagor  acquires ; 
:ana  if  he  purchase  property  and  give  a  mortgage  for  the  purchase-money  the 
•deed  which  he  receives  and  the  mortgage  which  he  gives  are  reg^arded  as  one 
transaction,  and  no  general  lien  impending  over  him,  whether  in  the  shape 
of  a  general  mortgage,  or  judgment,  or  recognizance,  can  displace  such 
mortgage  for  purchase-money.  And  in  such  cases  a  failure  to  register  the 
mortgage  for  purchase- money  makes  no  difference.  It  does  not  come  within 
the  reason  of  the  registry  laws.  These  laws  are  intended  for  the  protection 
of  the  subsequent,  not  prior,  purchasers  and  creditors.  Had  the  property 
«old  by  the  government  to  the  railroad  been  rails,  as  in  the  case  of  K.  Co.  v. 
Oowdrey,  11  Wall.  459,  or  any  other  material  which  became  afixed  to  and  a 
part  of  the  principal  thing,  the  result  would  have  been  different.  But  being 
loose  proi)erty,  susceptible  of  separate  ownership  and  separate  liens,  such 
liens,  if  binding  on  the  railroad  company  itself,  are  unaffected  by  a  prior 
general  mortgage  given  by  the  company,  and  paramount  thereto.^* 

Thegeneral  rule  was  recognized  as  applying  to  cars  in  Fosdick  «.  Schall,  9 
Otto  (U.  S.)  285.  It  was  there  held  that  where  one  sold  and  delivered  cars 
to  a  railroad  company  under  an  agreement  that  they  were  to  remain  his 
property  until  paid  for.  A  prior  mortgage  given  by  the  compa^  upon  all  the 
property  which  it  then  owned  or  possessed,  or  might  afterward  acquire,  did 
not  attach  as  as  lien  upon' the  cars,  but  they  remained  the  property  of  the 
vendor  until  paid  for,  and  he  might  reclaim  them  on  default  of  pay- 
ment. See,  generally.  Miss,  etc.,  R.  Co.  «.  Chicago,  etc.,  R.  Co.,  2  Am.  A 
Eng.  R.  R.  414;  Hamlin  v,  European  &  N.  A.  R.  Co.  and  note,  4  lb.  508-511 ; 
Hamlin  v,  Gerrard,  4Ib.  488;  Little  Rock,  etc.,  R.  Co.  v.  Page,  7  Ib«  86; 
Meyers.  Johnson,  8  lb.  514;  Branch  v.  Jesup,  9  lb.  658;  Boston,  etc.,  B. 
Co.  V.  Coffin  and  note,  12  lb.  876;  Mase  v.  Nichols,  17  lb.  280. 


MiLWAITKBB  AKD  KoBTHEBN  B.  Co. 

V. 

Bbooks  Locomotivb  Woekb. 

(121  U,  8.  Supreme  CauH  BeparU,  480.) 

« 

On  the  facts  found  by  the  court  below,  this  court  holds  that  the  fund  in 
•dispute  in  this  case  is  subject  to  be  applied,  by  virtue  of  the  garnishee  pro- 
ceedings, to  the  payment  of  the  judgment  debt  due  to  the  defendant  in 
error  from  the  plaintiff  in  error. 

Erbob  to  the  Circuit  Coart  of  the  United  States  for  the  eastern 
district  of  Wisconsin. 

The  case  is  stated  in  the  opinion  of  the  court. 

jK  Mariner  for  plaintiff  in  error. 

C.  F.  Winkler  for  defendant  in  error.  James  O.  Jenkins  with 
him  on  the  brief. 
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Matthews,  J. — The  Brooks  Locomotive  "Works,  on  November  30, 
1875,  recovered  a  judgment  against  the  Milwaukee  and  Northern 
R.  Co.  for  the  sum  of  $15,368.72,  with  interest  and  costs,  in  the 
Facts.  Circuit  Court  of  tlie  United  States  for  the   eastern 

district  of  Wisconsin.  Execution  thereon  liaving  been  returned 
not  satisfied,  and  the  judgment  being  otherwise  unpaid  and  still  in 
force  on  July  7,  1879,  the  plaintiff  below  filed  what,  under  the 
laws  of  Wisconsin  regulating  the  practice  in  such  cases,  is  called  an 
affidavit  of  garnishment,  in  which  it  was  alleged  that  the  defendant, 
the  Milwaukee  &  Northern  R.  Co.,  had  not  property  liable  ta 
execution  sufficient  to  satisfy  the  plaintiff's  demand,  and  that  the 
Wisconsin  Central  R.  Co.,  a  corporation  of  the  State  of  Wisconsin^ 
and  Charles^L.  Colby,  Edwin  H.  Abbot,  and  John  A.  Stewart, 
were  indebted  to  or  had  property,  real  or  personal,  in  their  posses- 
sion or  under  their  control,  belonging  to  the  defendant  in  said 
execution.  Summons  was  accordingly  issued,  pursuant  to  said 
affidavit,  against  the  garnishees,  and  served  on  jthe  Wisconsin  Cen- 
tral R.  Co.,  C.  L.  Colby,  and  Edwin  H.  Abbot,  as  well  as  upon  the 
defendant,  the  Milwaukee  &  Northern  R.  Co.  The  defendants 
filed  answers,  Edwin  H.  Abbot  answeringunder  oath  for  himself 
and  John  A.  Stewart,  a  citizen  of  New  York,  jointly.  In  this 
answer  Stewart  and  Abbot  set  out  particularly  the  circumstances 
under  which  they  allege  that  they  hold  the  sum  of  $28,258.44  a& 
an  amount  due  from  them,  as  trustees  for  the  mortgagebond  holders 
of  the  Wisconsin  Central  R.  Co.,  for  the  use  and  occupation  of  tlie 
railroad  of  the  Milwaukee  &  Northern  R.  Co.  while  operated  by 
them  as  such  trustees ;  and,  being  in  doubt  as  to  whether  the  facts 
stated  cast  any  liability  upon  them  as  garnishees,  submit  the  ques^ 
tion  of  their  liability  to  the  court.  The  other  garnishees  in  their 
answers  deny  any  indebtedness  to  the  Milwaukee  &  Northern 
R.  Co, 

The  cause,  having  come  on  for  trial  upon  these  issues,  was  sub- 
mitted to  the  court,  the  intervention  of  a  jury  being  duly  waived. 
l)he  findings  of  fact  and  conclusions  of  law  are  as  follows ; 

"First.    That  on  the  30th  day  of  November,  1875,  the  plaintiff 

above  hamed  duly  recovered  a  judgment  in  this  court 

FACT   BT  TRB  agalust  thc  Milwaukee  &  Northern  R,  Co.,  defendant 

LowKEcouKT.     2jgj.gjjj^  f^j.  ^jjg  g^j^  ^£  $15,368.72,  damagcs  and  costs  ; 

'  that  said  judgment  is  still  in  full  force  and  wholly  unpaid  and  un- 
satisfied ;  that  there  is  now  due  thereon  from  said  defendant,  the 
Milwaukee  &  Northern  R.  Co.,  to  said  plaintiff,  the  said  sum  of 
$15,368.72,  with  interest  at  the  rate  of  7  per  cent  per  annum 
from  the  30th  day  of  November,  1875,  amounting  at  tliis  date  to 
the  sum  of  $23,410.40;  and  that  said  judgment  was  rendered  upon 
certain  promissory  notes  given  by  said  company  to  the  plaintiff 
upon  the  sale  of  an  engine  furnisheid  for  its  railroad  on  the  6th  day 
of  September,  1873 ;  that  an  alias  execution  was  duly  issued  out  of 


MORTGAGE — ^JUDGMENT  AGAINST  MORTGAGOR.  601 

and  ander  tlie  seal  of  tliis  court  to  the  marslial  of  the  eastern 
•district  of  Wisconsin  upon  said  judgment  on  the  7th  day  of  July, 
1879,  and  while  the  same  was  in  the  hands  of  tlie  said  marshal,  and 
wholly  nnsatisfied,  and  before  the  retura  day  thereof,  to  wit,  on 
the  7th  day  of  July,  1879,  this  action  was  commenced,  by  due  ser- 
vice of  the  garnishee  affidavit  and  summons  herein,  upon  the  said 
^defendant  and  upon  the  garnishees  named  in  the  title  of  this 
cause. 

"  Second.  That  theWisconsin  Central  R.Co.wa8,  at  said  last-named 
-date,  and  for  many  yeare  prior  thereto  had  been,  and  at  all  times 
hereinafter  mentioned  was,  a  corporation  created  by  and  under  the 
laws  of  the  State  of  Wisconsin,  and  owned  and  operated  a  railroad 
from  Menasha,  in  the  State  of  Wisconsin,  to  Ashland,  on  lake  Su- 
perior, in  said  State ;  that  the  defendant,  the  Milwaukee  &  Northern 
K.  Co.,  was  during  said  times  a  corporation  created  by  and  under 
the  laws  of  the  State  of  Wisconsin,  and  owned  a  certain  main  line 
•of  railway  extending  from  the  city  of  Milwankee,  in  the  State  of 
Wisconsin,  to  the  city  of  Green  Bay,  in  said  State,  and  a  spur  line 
from  Hilbert  Junction,  on  said  main  line  to  Menasha  aforesaid ; 
tliat  the  said  Wisconsin  Central  R  Co.,  on  the  Ist  day  of  July, 
1871,  mortgaged  its  line  of  railway  aforesaid  to  secure  certain  bonds 
therein  mentioned,  which  mortgage  was  in  the  usual  form  of  rail- 
way mortgages,  and  authorized  the  trustees,  upon  default,  to  take 
possession  oisaid  railway,  and  that  at  all  times  hereinafter  mentioned, 
the  defendants,  John  A.  Stewart  and  Edwin  H.  Abbot,  were  the 
trustees  under  said  mortgage. 

"Third.  That  the  Milwaukee  &  Northern  R.  Co.,  prior  to  the 
times  hereinafter  mentioned,  had  duly  mortgaged  its  said  line  of 
railway  to  secure  its  bonds,  in  the  usual  form  of  railway  mortgages, 
with  authority  upon  the  part  of  the  trustees  in  said  mortgage  named 
to  take  possession  of  said  railway  upon  default  in  payment  of  the 
principal  or  interest  of  the  bonds  thereby  secured,  and  that  at  the 
times  hereinafter  mentioned  Jesse  Hoyt  and  A.  Warren  Greenleaf 
were  the  trustees  in  said  mortgage  named,  a  copy  of  which  mort- 
gage is  hereto  annexed,  marked  'Exhibit  A.' 

"  Fourth.  That  on  November  9,  1873,  the  Milwaukee  &  North- 
ern R.  Co.  leased  to  the  Wisconsin  Central  R.  Co.  its  line  of  rail- 
way and  appurtenances,  motive  power,  and  rolling  stock,  railroad 
materials,  and  supplies  of  every  description  for  the  term  of  999 
years  from  and  after  November  30,  1873,  a  copy  of  which  lease  is 
iereto  annexed,  marked  *  Exhibit  B;'  that  by  supplemental  agree- 
ments to  said  lease,  of  which  'Exhibits  C  and  D,  nereto  annexed, 
are  copies,  Jesse  Hoyt  was  substituted  as  trustee  in  the  place  of 
the  Wisconsin  Marine  &  Fire  Ins.  Co.  Bank,  and  that  said  lease 
was,  on  or  about  January  8,  1878,  by  said  Milwaukee  &  Northern 
R.  Co.,  assigned  to  Jessee  Hoyt  and  A.  Warren  Greenleaf,  trus- 
tees under  said  mortgage,  of  which  the  Wisconsin  Central  R.  Co. 
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had  notice,  copies  of  which  assienmeiit  and  notice  are  hereto  an- 
nexed, markea  ^  Exhibits  £  and  F ;'  that  the  Wisconsin  Central 
R  Co.  entered  into  possession  of  said  road  under  said  lease,  and 
continued  therein  until  the  garnishees  herein,  Stewart  and  Abbot^ 
took  possession  of  said  railway  in  January,  1879,  and  said  company 
paid  rent  under  said  lease. 

^^  Fifth.  That  at  the  times  herain  mentioned  Jesse  Hoyt  was  the 
president  of  tlie  Milwaukee  &  Northern  B.  Co.,  and  Angus  Smitli 
was  the  vice-president  thereof. 

"  Sixth.  Tliat  on  January  9,  1875,  a  foreclosure  of  the  mortgage 
made  by  the  Milwaukee  &  Northern  B.  Co.  was  commenced  in 
this  court  by  Jesse  Hoyt,  surviving  trustee,  against  tlie  Milwaukee 
&  Northern  B.  Co.  ana  the  "Wisconsin  Centi-al  B.  Co.,  defendants^ 
but  that  no  receiver  was  appointed  therein  until  April  28, 1879,  on 
which  day  the  said  court,  by  consent  of  the  parties  to  said  suit,  made 
an  order  annulling  such  lease  and  appointing  James  C.  Spencer  re- 
ceiver, who  qnalined  as  such  receiver  on  May  6,  1879,  a  copy  of 
which  order  is  hereto  annexed,  marked  ^  Exhibit  G,'  and  that  said 
trustees  had  never  taken  possession  of  said  railroad  and  property 
under  said  mortgage,  nor  claimed  so  to  do,  until  the  appointment 
of  said  receiver. 

"  Seventh.  That  on  October  12,  1875,  one  James  Ludington  re- 
covered a  judgment  at  law,  in  the  circuit  court  of  the  State  of 
Wisconsin  for  the  county  of  Milwaukee,  against  the  Milwaukee  & 
Northern  B.  Co.,  and  on  November  15,  1875,  caused  an  execution 
to  be  issued  thei'eon,  which  was  returned  nuUa  bona  on  January 
18,  1876,  which  judgment  was  rendered  upon  default  aud  without 
any  appearance  of  the  defendant  therein,  and  the  process  com- 
mencing said  action  was  served  only  upon  Guido  Pfister,  a  director 
of  said  company,  and  upon  no  other  officer  or  person. 

"  Eighth.  That  on  November  17, 1875,  the  said  James  Ludiriffton 
filed  a  bill  in  equity  in  said  circuit  court  for  the  county  of  Mil- 
waukee, founded  upon  his  said  judgment  at  law,  and  on  iJecember 
27,  1875,  obtained  a  decree  therein  directing  the  sale  of  the  rail- 
road of  the  Milwaukee  &  Northern  B.  Co.  thereunder ;  that  on 
March  4,  1876,  under  said  decree,  the  sheriff  of  the  county  of  Mil- 
waukee sold  said  railroad  to  Guido  Pfister,  and  on  March  29, 1876^ 
executed  a  deed  thereof  to  him,  but  did  not  make  a  report  of  the 
sale  to  the  court  until  January  30, 1880,  and  said  sale  was  con^ 
firmed  by  the  court  on  February  9,  1880,  and  that  the  sheriff's 
deed  to  Guido  Pfister  was  recorded  in  the  office  of  the  recorder  of 
deeds  of  the  county  of  Milwaukee  on  February  26,  1880,  but  said 
Pfister  never  took  or  claimed  possession  under  said  deed. 

"Ninth.  On  January  4,  1879,  the  defendants,  John  A.  Stewart 
and  Edwih  H.  Abbott,  as  trustees  under  the  mortgage  of  the  Wis- 
consin Central  B.  Co.,  said  company  having  theretofore  made 
default  under  said  mortgage,  and  then  being  so  in  default,  duly 
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took  possession  of  said  Wisconsin  Central  E.  under  the  said 
mortgage,  and  also  took  possession  of  the  Milwaukee  &  Kortliern 
B.,  and  thereupon  notified  the  Milwaukee  &  Northern  K.  Co. 
and  Jesse  fioyt,  trustee  of  the  mortgage  of  said  company,  and 
trustee  under  its  said  lease  to  tlie  Wisconsin  Central  R.  Co.,  and 
as  assignee  of  said  lease,  of  the  taking  of  such  possession  of  the 
Milwaukee  &  Northern  E.,  and  notifying  that  they  declined 
to  assume,  affirm,  or  in  any  way  ratify  the  lease  thereof  to  the  Wis- 
consin Central  B.  Co.,  and  notifying  that,  unless  said  parties  noti- 
fied sliould  otherwise  elect,  they  would  continue  to  operate  said 
Milwaukee  &  Northern  K.  temporarily  and  for  such  compen- 
sation as  that  service  might  fairly  be  worth,  and  requesting  a 
personal  interview  to  ascertain  their  wishes  and  with  a  view  to  a 
more  permanent  arrangement,  and  offering  to  submit  to  the  par- 
ties  in  interest  any  proposition  which  could  be  iointlv  recommended 
with  reference  to  the  future  possession  of  said  railway,  of  which 
notice  'Exhibit  H,'  hereto  annexed,  is  a  copy;  that  the  said 
Milwaukee  &  Northern  B.  Co.,  or  Jesse  Hoyt  as  president  or  as 
trustee  or  as  assignee  of  said  lease,  did  not,  nor  did  either 
of  them,  in  any  way  object  to  the  possession  of  said  railroad 
by  said  Stewart  and  Abbot,  or  give  any  attention  to  said  notice 
until  the  commencement  of  negotiations  in  March,  1879,  but  said 
Stewart  and  Abbot  continued  to  use  and  operate  the  Milwaukee  & 
Northern  B.  without  further  arrangement  or  agreement,  and 
without  any  objection  by  any  of  the  parties  to  this  proceeding,  and 
with  the  acquiescence  of  the  Wisconsin  Central  E.  Co.,  but  with- 
out any  assignment'of  the  lease,  until  May  1,  1879,  and  until  the. 
lease  from  the  receiver  as  hereinafter  found  ;  and  said  Milwaukee 
&  Northern  E.  Co.  and  said  Jesse  Hoyt,  shortly  before  May  1, 
1879,  in  the  presence  and  witli  the  concurrence  of  all  others  inter- 
ested, including  the  Wisconsin  Central  E.  Co.,  had  negotiations  with 
them  which  culminated  in  an  arrangement  by  which  a  receiver  of 
the  Milwaukee  &  Northern  E.  was  appointed  in  the  foreclosure 
suit,  as  hereinbefore  found ;  that  said  Stewart  and  Abbot  then 
entered  into  a  lease  with  said  receiver  of  said  Milwaukee  &  North- 
ern E.  for  a  certain  term  commencing  on  May  1,  1879;  that 
on  or  about  July  23,  1879,  after  the  service  of  the  garnishee  affi- 
davit and  summons  herein,  it  was  arranged  and  agreed  between 
said  Stewart  and  Abbot,  trustees,  on  the  one  part,  and  Jesse  Hoyt, 
as  trustee  and  assignee,  upon  the  other  part,  that  the  sum  of 
$28,258.44  was  the  amount  properly  payable  by  the  said  Stewart 
and  Abbot  as  trustees  to  the  party  lawfully  entitled  to  receive  the 
same  out  of  the  moneys  received  by  said  trustees  from  the  opera- 
tion of  the  Milwaukee  &  Northern  E.  from  January  3,  1879, 
to  Mav  1,  1879,  and  for  the  use  thereof,  which  amount  was  a  less 
sum  than  would  have  been  coming  by  the  terms  of  the  lease  to 
the  Wisconsin    Central   E.,   and    that    thereupon    said    Stewart 
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and  Abbot  paid  to  Jesse  Hojt,  as  such  trustee  and  assignee,  the  said 
sum  of  money  upon  receiving  a  bond  of  indemnity  executed  by 
Epbraim  Mariner,  Guido  Pfister,  and  Angus  Smith,  indemnifyinff 
them  against  this  suit  by  reason  of  such  payment,  copies  of  wnicn 
agreement  of  accounting  and  bond  of  indemnity  are  hereto  an- 
nexed, marked  '  Exhibits  i  and  J.' 

"  Tenth,  That  on  March  8,  1880,  an  order  was  made  in  the  fore- 
closure suit  of  the  mortga^  of  the  Milwaukee  &  Northern  R.  Co. 
for  the  sale  of  said  railroaa,  which  sale  took  place  on  June  5, 1880, 
and  was  sold  to  Ephraim  Mariner  and  Guido  Pfister  as  trustees  for 
the  holders  of  the  bonds  under  said  mortgage ;  that  on  June  9  the 
report  of  said  sale  was  filed,  and  was  confirmed  by  the  court,  and 
that  thereafter,  on  July  3,  1880,  the  final  report  of  the  receiver 
was  filed,  asking  for  a  discharge,  and  said  report  was  confirmed  on 
July  5,  1880. 

"Eleventh.  That  from  January  3,  1879,  to  May  1,  1879,  the 
said  Stewart  and  Abbot  were  not  in  possession  of  or  operating  said 
Milwaukee  &  Northern  R.  under  any  lease  whatever  between 
them  and  James  C.  Spencer  as  receiver  of  the  Milwaukee  &  North- 
ern B.,  as  claimed  in  the  answer  of  the  principal  defendant 
lierein,  nor  was  the  indebtedness  of  said  garnisnees  tor  the  use  and 
occupation  of  said  railroad  during  said  period  owing  by  them  to 
said  James  C.  Spencer,  receiver. 

"  Conckmona  of  Law. 

"The  contention  in  this  case  being  as  to  who  was  entitled  to 
the  sum*  of  $28,258.44,  agreed  upon  as  the  fair  compensation  for 
the  use  of  the  Milwaukee  &  Northern  R.  from  January  3 
to  May  1,  1879,  we  find : 

"First.  That  it  did  not  belong  to  and  cannot  be  rightfully 
claimed  by  the  receiver  appointed  in  the  foreclosure  suit  of  the 
mortgage  on  the  MilwauKee  &  Northern  R.,  for  the  reason 
that  lie  was  not  qualified  as  receiver  imtil  a  subsequent  date,  and 
had  never  reduced  the  propei*ty  to  possession,  and  was  only  re- 
ceiver of  the  mortgaged  property. 

"Second.  That  said  fund  did  not  belong  to  the  Wisconsin 
Central  R.  Co.,  because  such  occupation  and  operation  of  the  road 
by  Stewart  and  Abbot,  trustees,  were  with  its  acquiescence,  and 
it  is  upon  record  in  this  cause  as  denying  all  indebtedness  to  the 
principal  defendant  herein,  and  makes  no  claim  to  said  fund. 

"  Third.  That  said  fund  did  not  belong  to  Jesse  Hoyt  as  trustee 
under  said  mortgage,  because  said  trustee  had  not  taken  possession 
of  said  railroad,  and  was  not  entitled  to  the  income  tliereof ;  that 
it  did  not  belong  to  said  Jesse  Hoyt  as  trustee  under  said  lease,  or 
as  assignee  of  said  lease,  because  the  occupation  and  operation  of 
said  road  by  Stewart  and  Abbot,  trustees,  was  not  under  said  lease, 
but  in  defiance  thereof  and  in  opposition  thereto. 
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"  Fourth.  That,  said  sum  was,  at  the  time  of  the  garnishee  pro- 
ceedings herein,  the  property  of  the  Milwaukee  &  Northern 
B.  Co.,  and  was  liable  to  be  taken  and  attached  for  the  debts  due 
by  said  company ;  that  the  plaintifE,  by  virtue  of  the  garnishee 
roceedings  herein  upon  Stewart  and  Abbot,  trustees,  acquired  a 
awful  claim  and  lien  upon  said  fund  to  the  extent  of  the  plain- 
tiff's judgment  and  debt  against  said  company,  and  that  at  the 
time  of  said  garnishment  the  said  John  A.  Stewart  and  Edwin  H. 
Abbot  had  in  their  hands  belonging  to  the  defendant,  the  Mil- 
waukee &  Northern  R.  Co.,  and  were  indebted  to  and  owed  said 
company  for  the  use  and  occupation  by  said  Stewart  and  Abbot  of 
the  railway  of  said  company  from  January  3,  to  May  1,  1879,  the 
sum  of  $2S,258.44,  and  that  the  plaintiff  is  entitled  to  judgment 
against  said  Stewart  and  Abbot  for  the  said  amount  due  upon  its 
judgment,  to  wit,  the  sum  of  $23,410.40;  that  as  to  the  gar- 
njshees,  the  Wisconsin  Central  R.  Co.  and  Charles  L.  Colby,  this 
action  should  be  dismissed. 

"  Let  judgment  be  entered  herein  in  favor  of  the  plaintiff  against 
John  A,  Stewart  and  Edwin  H.  Abbot  for  the  simi  of  $23,410.40, 
with  costs  to  be  taxed. 

"  Dated  May  21, 1883. 

"  John  M.  Harlan,  Circuit  Justice. 
"  Chas.  E.  Dyer,  Dist.  Judge." 

Judgment  having  been  entered  for  the  plaintiff  below,  separate 
writs  of  error  have  been  prosecuted  by  the  Milwaukee  &  Northern 
R.  Co.  and  by  Stewart  and  Abbot. 

The  main  contest  in  the  case  is  between  the  plaintiff 
and  Jesse  Hoyt.  If  the  fund  in  the  hands  of  the  E2S'o?'iSlD 
garnishees,  Stewart  and  Abbot,  belongs  to  the  Mil-  Srar^*'**"" 
waukee  &  Northern  R.  Co.,  the  plaintiff  is  entitled  ^ 
to  subject  it  to  the  payment  of  his  judgment;  otherwise  not. 
Hoyt's  claim  is,  that  Stewart  and  Abbot,  as  trustees  of  the  Wis- 
consin Central  R.  Co.,  were  in  possession  of  the  Milwaukee  & 
Northern  R.  under  a  lease  of  that  road  to  the  Wisconsin  Centi'al 
R.  Co.,  and  are  indebted  to  him,  as  trustee  under  that  lease  and  as 
assignee  of  the  lease,  for  the  rent  accruing  under  it,  represented 
by  the  fund  in  their  hands.  The  lease  was  executed  on  Novem- 
ber 8,  1873,  and  was  for  the  term  of  999  years  from  that  date.  It 
stipulated  that  the  Wisconsin  Central  R.  Co.,  the  lessee,  should 
pay  as  rent  a  certain  proportion  of  the  gross  earnings  received  from 
the  demised  road,  instalments  of  which  were  to  be  paid  monthly 
to  such  trustee  as  should  be,  from  time  to  time,  jomtly  selected 
by  the  parties,  *'upon  the  trust  to  keep  the  same  until  the  next  in- 
stalment of  interest  is  due  upon  the  bonds  issued  by  the  first  partv 
under  their  first  mortgage,  and  then  to  apply  the  same,  or  so  mucn 
thereof  as  shall  be  necessary,  to  the  payment  of  said  interest  when 
and  as  payable,  and,  if  any  surplus  remain  after  payment  of  said 


506  MILWAUKEE,  ETC.,  B.  00.  V.  BBOuKS  LOCOMOTIVE  WORKS. 

interest,  to  pay  flie  same  to  the  first  party,  its  saccessors  and  as- 
signs, unless  said  surplus,  or  some  part  thereof,  is  due  to  the  second 
Eartj  for  advances,  as  is  hereinafter  provided,  made  to  or  for  the 
enefit  of  the  first  party  to  pay  said  interest,  and  if  said  surplus, 
or  any  part  thereof,  is  so  due,  then  to  said  second  party,  as  herein- 
after provided,  so  much  as  is  due  for  said  advances  and  interest." 
The  Wisconsin  Marine  &  Fire  Insurance  Company  Bank  was 
appointed  trustee  under  the  lease.  By  a  supplemental 
™**'^*'"'  agreement,  made  June  1,  1875,  between  tne  parties,, 
the  lease  was  modified  so  that  the  rent  reserved  for  the  three 
years  from  June  1,  1875,  should  be  40  per  cent  of  the  gross 
earnings  received  from  the  demised  premises,  and  after  that  so 
much  as  was  necessary  to  pay  the  interest  coupons  of  the  Mil- 
waukee &  Northern  K.  Co.,  not  to  exceed  40  per  cent  of  the 
gi'oss  earnings.  Under  that  modified  lease  Jesse  Hoyt  was  ap- 
pointed temporary  trustee  in  place  of  the  Wisconsin  Marine  & 
Fire  Insurance  Company  Bank,  for  the  period  of  twelve  months^ 
which  appointment  was  continued  by  a  further  agreement  made 
October  10,  1876. 

On  January  7, 1878,  the  Milwaukee  &  Northern  R.  Co.  made 
a  written  assignment  to  Jesse  Hojt  and  A.  Warren  Gi*eenleaf, 
trustees  of  the  mortgage  given  to  secure  its  bonds,  of  the  lease  of 
the  Milwaukee  &  Northern  R.  to  the  Wisconsin  Central  R.  Co., 
and  of  all  the  covenants  therein  contained,  and  of  all  moneys  due 
or  to  grow  due  thereon,  upon  the  same  trusts,  however,  as  were 
expressed  in  the  trust  deed  executed  by  the  Milwaukee  & 
Northern  R.  Co.  to  Hoyt  and  Greenleaf  as  security  for  the  firet 
mortgage  bonds  of  said  company.  On  the  following  day  a  written 
notice,  signed  by  Hoyt  and  Greenleaf,  was  served  upon  the  Wis- 
consin Central  K.  Co.  of  the  fact  of  such  assignment,  and  direct- 
ing that  company  to  pay  the  rent  to  Jesse  Hoyt  as  theretofore, 
"such  assignmenf  being  intended  merely  as  further  security  for 
said  bonds,  and  not  to  disturb  the  relations  of  the  parties  to  such 
lease  and  modifications."  In  the  meantime,  as  appears  by  the  sixth 
finding  of  facts,  Jesse  Hoyt,  as  surviving  trustee  under  the  mort- 
gage made  by  the  Milwaukee  &  Northern  R. .  Co.,  had  com- 
menced proceedings  to  foreclose  the  mortgage,  the  Wisconsin 
Central  R.  Co.  being  a  defendant  thereto,  which  proceedings  were 
pending  when  the  garnishees,  Stewart  and  Abbot,  as  trustees  un- 
der the  mortgage  of  the  Wisconsin  Central  R.  Co.,  entered  inta 
possession  of  the  property  of  that  company,  and  also  took  posses- 
sion of  and  operated  the  Milwaukee  oc  Northern  R.,  under  the 
circumstances  stated  in  the  ninth  finding  of  facts. 

It  is  now  contended,  in  opposition  to  the  third  conclusion  of 
law  drawn  by  the  Circuit  Court,  that  upon  the  facts  found  the 
garnishees,  Stewart  and  Abbot,  took  possession  of  the  Milwaukee 
&  Northern  R.  under  the  lease  of  that  road  to  the  Wisconsin 
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Central  R.  Co.,  and  became  bound  thereby  to  pay  rent  therefor 
to  Hoyt,  as  trastee  un'der  said  lease,  or  as  assignee  of  said  lease. 
Hoyt  is  not  a  party  to  tliis  proceeding,  but  it  is  competent  for 
Stewart  and  Abbot,  as  garnishees,  to  represent  his  rights  in  their 
own  defence ;  for,  if  in  law  they  are  liaole  to  Hoyt,  tliej  are  not 
liable  to  the  present  defendant  in  error,  and  in  protecting  their 
own  interests  it  is  proper  for  them  to  assert  the  right  of  Hoyt  if 
they  are  in  law  liable  to  him. 

There  are,  however,  two  answers  to  the  claim  put  forward  on 
behalf  of  Hoyt.  If  the  rent  of  the  Milwaukee  <&  Northern  R. 
is  payable  to  him,  either  as  trustee  under  the  lease  or 
as  assignee  of  the  lease,  it  is  not  due  to  him  in  his  own  hS?t^a?^ru2? 
right,  but  merely  for  the  purposes  and  upon  the  trusts  55™^^^!"* 
expressed  either  in  the  lease  or  in  the  assignment. 
Those  purposes  and  trusts  were  to  apply  the  rents  to  bo  received 
by  him  to  the  payment  of  the  interest  coupons  as  they  became 
due  upon  the  mortgage  bonds  of  the  Milwaukee  &  Northern  R. 
Co.  secured  by  the  mortgage  to  him;  but  it  nowhere  appears 
in  the  record  that  there  are  any  coupons  in  arrears  to  whicii  thi» 
rent  could  be  applied,  and  in  that  event  the  rent  is  payable  to  the 
Milwaukee  &  Noi-thern  R.  Co.  as  lessor  beneficially  interested. 
It  in  fact  appears  by  the  tenth  finding,  that  pending  this  suit,  and 
before  its  trial,  the  Milwaukee  &  Northern  R.  was  sold,  under 
the  proceedings  to  foreclose  the  mortgage  of  which  Hoyt  was  the 
surviving  trustee,  to  trustees  for  the  holders  of  the  bonds  under 
that  mortgage,  which  sale  has  been  duly  confirmed  by  the  court. 
It  does  not,  therefore,  appear  but  that  at  the  time  of  the  trial  of 
this  case  all  the  bonds,  with  the  interest  thereon,  of  the  Milwaukee 
&  Northern  R.  Co.  secured  by  the  mortgage  of  which  Hoyt  waa 
trustee,  had  been  fully  paid  and  satisfied.  If  so,  Hoyt  had  no 
further  interest  under  the  lease,  either  as  trustee  or  assignee,  which 
entitles  him  to  receive  the  fund  in  the  hands  of  the  garnishees  for 
any  purpose. 

In  the  second  place,  however,  it  does  not  follow  as  a  conclusion 
of  law,  from  the  ninth  finding  of  facts,  taken  in  con- 
nection with  the  other  facts  found,  that  Stewart  and  stowSt  aSd 
Abbot  entered  into  possession  of  the  railroad  of  the  TmEm '  obuoa- 
Milwaukee  &  Northern  R.  Co.,  under  the  lease  of  "^"*' 
that  road  to  the  Wisconsin  Central  R.  Co.,  and  thereby  became 
bound  to  pay  the  rent  reserved  therein.  They  were  not  assignees 
of  the  term  of  the  Wisconsin  Central  R.  Co.  under  that  Tease. 
They  were  trustees  of  the  mortgage  given  by  the  Wisconsin  Cen- 
tral II.  Co.  to  them  to  secure  its  oonds,  and  entered  into  possession 
of  its  railroad  by  a  title  antedating  the  lease  to  it  by  the  Milwaukee 
&  Northern  R.  Co.  They  were  not,  therefore,  bound  by  the  terms 
of  that  lease,  and  were  under  no  obligations  to  undertake  its 
burdens.     They  were  not  bound  to  take  possession  of  the  MiU 
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waakee  &  Nortliern  Railway ;  they  did  so  merely  as  a  matter  of 
convenience  to  the  parties  interested  in  that  roau,  and  for  their 
beiieiit.  On  doin^  so  they  gave  explicit  notice  of  the 
character  of  their  possession.  Tuat  notice,  dated 
January  11,  1879,  was  addressed  to  Jesse  Hoyt,  as 
president  of  the  Milwaukee  &  Northern  R.  Co.,  and 
surviving  trustee  under  its  firet  mortgage  and  bonds,  and  trustee 
under  the  lease  of  its  railroad  to  the  \^isconsin  Central  R.  Co.,  and 
assignee  of  said  lease.     In  it  they  say : 

"  \Ve  beg  to  inform  you  that  on  the  third  day  of  January  cur- 
rent we,  trustees  under  and  by  virtue  of  the  provisions  of  the  first 
mortgage  of  the  Wisconsin  Central  R.  Co.,  entered  upon  and  took 
possession  of  the  property  covered  by  that  mortgage,  and  are  now 
operating  the  Wisconsin  Central  R. 

"  We  find  that  the  said  company  was  operating  the  Milwaukee  & 
Northern  R,  under  a  lease.  We  are  not  sufficiently  informed 
upon  the  subject  to  warrant  us  in  assuming  any  obligation  uiuier 
that  lease.  We  therefore  notify  you  that  we  decline  to  assume, 
affirm,  or  in  any  way  ratify  that  lease.  We  wish,  however,  not  to 
interfere  in  any  way  with  the  welfare  of  that  railway,  and,  unless 
you  otherwise  elect,  will  continue  for  the  present  to  operate  the 
same  temporarily  for  such  compensation  as  tbat  service  may  be 
fairly  worth,  and,  as  far  as  is  necessary,  but  not  in  excess  of  its 
earnings,  to  repair  the  same  as  the  Wisconsin  Centml  R.  Co.  was 
doing,  and  also  to  permit  the  business  of  the  Wisconsin  Centml 
R.  Co.  to  be  done  as  heretofore  over  that  railway.  We  suggest 
that  you  arrange  for  an  early  personal  interview  with  us,  at  which 
you  will  make  known  to  us  your  wishes,  and  ^confer  with  a  view 
to  a  more  permanent  arrangement. 

"  We  are  ready  to  submit  to  the  parties  in  interest  any  proposi- 
tion which  yourself  and  we  are  jointly  able  to  recommend." 

To  this  notice  no  answer  appears  to  have  been  made,  and  Hoyt's 
silence  under  the  circumstances  may  fairly  be  taken  to  be  an 
acquiescence  in  the  arrangement  proposed  by  Stewart 
^vmcoSSSSi  a"a  Abbot.  The  proceedings  on  tlie  part  of  Hoyt,  as 
trustee  under  his  mortgage,  to  foreclose  that  mortgage, 
were  then  pending,  and  the  Wisconsin  Central  R.  Co.  was  a  party 
to  that  suit.  If  Hoyt  was  not  willing  to  accede  to  the  terms  pro 
posed  by  Stewart  an- 1  Abbot  in  that  notice,  in  respect  to  the  nature 
of  their  occupation  ;ind  operation  of  the  Milwaukee  &  Northern  R., 
it  was  open  to  him  to  apply  for  the  appointment  of  a  receiver,  as 
he  subsequently  did  on  May  5,  1879,  or  otherwise  to  take  posses- 
sion of  the  Milwaukee  &  Northern  R.  as  trustee  under  the 
mortgage.  The  legitimate  inference  from  his  conduct  is  that 
which  was  drawn  by  the  court  below,  which  held,  as  matter  of  law 
deduced  from  the  facts  found,  that  the  garnishees  were  not  in 
possession  of  the  Milwaukee  &  Northern   R.  under  the   terms 


PUBLIC  DUTIES  OF  BAILROADS — MANDAMUS.  509' 

* 

of  the  lease  to  the  Wisconsin  Central  R.  Co.,  and  for  the  value  of 
its  use  and  occupation  were  not  bound  to  account  to  Hoyt.  There 
was  neither  privity  of  contract  nor  privity  of  estate  between  Hoyt 
and  them.  Their  obligation  to  pay  for  that  use  and  occupation 
was  to  the  company  that  owned  the  road. 

It  is  argued  by  tlie  attorney  for  the  plaintiff  in  error  that  there 
is  another  alternative  by  which  it  may  be  shown  that 
the  garnishees  do  not  owe  this  fund  to  the  Milwaukee  &  i^Jr^'N 
Northern  R.  Co.;  that  is,  that  Stewart  and  Abbot 
entered  into  possession  of  the  Milwaukee  &  Northern 
R.  as  sub-tenants  thereof  under  the  Wisconsin  Central  R.  Co.,  the 
lessee,  and  ai*e  bound  to  pay  rent  as  such  to  the  latter  company. 
But,  as  we  have  already  seen,  Stewart  and  Abbot  entered  into- 
possession  of  the  property  of  the  Wisconsin  Central  R.  Co.  itself 
adversely  to  it,  as  trustees  under  its  mortgage,  by  a  title  antece- 
dent to  the  date  of  the  lease.  Stewart  and  Abbot  in  no  senBe 
could  be  considered  as  accountable  to  the  Wisconsin  Central  R.  Co. 
as  tenants. 

We  find  no  error  in  the  judgment  of  the  circuit  comi;,  and  it  ia 
therefore  affirmed. 


NOT  AC- 
COUMTARLB  AS 
TBNAHTS. 


Ohio  Am)  Mississippi  R.  Co. 
People,  ex  rd.  Attorney  General. 

(Adf>anee  Oase,  lUinais.    March  23,  1887.) 

A  petition  was  filed  by  the  attorney-general  on  behalf  of  the  people,  pray- 
ing for  a  peremptory  writ  of  mandamus  to  compel  a  railroad  company  to 
repair  and  improve  a  certain  unsafe  portion  of  ito  road  and  to  increase  the 
passenger  trains  thereon.  In  its  answer  the  company  showed  that  it  had 
neither  the  funds  nor  the  means  of  raising  them  required  to  repair  the  road. 
In  denying  the  writ,*the  court  Seld : 

1.  That  the  answer  showed  a  conclusive  reason  why  mandamus  is  not  a 
proper  remedy  in  the  case,  as  the  writ  will  not  be  granted  in  any  case  where 
it  is  clear  it  would  prove  unavailing. 

2.  That  courts,  as  a  general  rule,  will  not  interfere  with  the  management 
of  railwavs  in  matters  relating  to  the  equipment  and  operation  of  its  road, 
except  where  the  act  sought  to  be  enforced  is  specific,  and  the  right  to  its 
performance  in  the  manner  proposed  is  clear  and  undoubted. 

8.  That  mandamus  is  not  the  appropriate  remedy  where  the  mandate 
would  require  the  defendant  ''to  put  the  road  in  a  good,  safe,  and  suitable 
condition,"  as  it  involves  too  much  discretion  on  the  part  of  the  defendant, 
in  respect  to  the  details  of  the  work,  which  would  lead  to  difficulty  and 
embarrassment  in  the  enforcement  of  the  order. 

4.  That  there  is  no  authority  in  the  common  law  for  granting  a  writ  of 
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fnandamui  to  compel  a  railroad  company  to  increase  the  number  of  trains, 
or  to  run  a  particular  number  of  trains  over  its  road  daily. 

6.  That  if  a  railroad  company,  unable  to  keep  up  repairs  and  pay  running 
expenses,  runs  a  daily  passenger  train  each  way  over  its  road,  it  is  as  much 
as  the  law  requires  of  it. 

6.  That  quo  toarranto  and  not  mandamtu  is  the  proper  remedy. 

Appeal  from  a  jadgment  of  mandate  of  the  circuit  court  of 
Sangamon  county  against  the  defendant,  on  relation  of  the  attor- 
ney-general,  requiring  the  railway  company  to  repair  and  improve 
a  certain  portion  of  its  road  and  to  increase  the  passenger  trains 
thereon.     Keversed. 

The  facts  are  stated  in  the  opinion. 

Ramsey^  MaoaweU  <&  Matthews^  Maiheny  <b  Matheny^  and 
PoUard  <&  Werner  for  appellant. 

George  Hunt^  attorney-general,  and  Palmera  <&  Schutt  and 
TT.  H.  liobinsan  for  the  people. 

MuLKEY,  J. — The  attorney-general,  on  the  26th  of  August,  1886, 
filed  a  petition  in  the  name  and  on  the  behalf  of  the  people,  in  the 
Facts.  circuit  court  of  Sangamon  county,  against  the  Ohio  & 

Mississippi  it.  Co.,  praying  that  the  company  be  compelled  by  a 
peremptory  writ  of  mandainvs  to  repair  and  improve  generally  a 
certain  portion  of  its  road,  to  be  more  particularly  designated 
further  on,  and  to  increase  the  passenger  trains  thereon.  The 
company  filed  an  answer  to  the  petition,  to  which  the  court  sus- 
tained a  demurrer,  and,  the  respondent  declining  to  make  other  or 
further  answer,  the  court  thereupon  entered  an  order  awarding  the 
writ  as  prayed,  to  reverse  which  the  present  appeal  is  brought. 
The  petition  shows  that  the  appellant  is  the  owner,  and  since  1875 
has  been  operating  a  railroad  for  the  transportation  of  freight  and 
passengers  from  Beardstown,  in  Oass  county,  this  State,  tc 
ShawneetowQ  on  the  Ohio  river,  in  Gallatin  county,  which  is 
generally  known  as  the  Springfield  division  of  defendant's  road. 
The  grounds  of  complaint,  as  set  forth  in  tlie  petition,  are  in  sub- 
stance that  the  defendant  has,  for  the  space  of  six  months  last  past, 
permitted  its  railroad  to  become  out  of  repair,  and  remain  in  an 
unsafe  and  dangerous  condition  for  the  running*  of  trains  of  pas- 
senger and  freight  cars  thereon,  and  that  it  wliolly  neglects  and 
refuses  to  keep  the  same  in  repair  and  in  a  safe  condition ;  that 
defendant  also  ^'  neglects  and  refuses  to  run  trains  of  cars  for  the 
carriage  of  freight  and  passengers  on  and  over  its  road  at  such  times 
and  in  such  manner"  as  to  accommodate  persons  living  or  doing 
business  on  the  line  of  the  road,  and  the  public  generally ;  that 
over  certain  specified  portions  of  the  road  it  runs  but  one  train  a 
day  each  way,  and  that  merely  a  mixed  train,  etc. 

It  appears  from  respondent's  answer  that  the  line  of  road  to 
wliich  the  petition  relates  formerly  constituted  the  Illinois  South- 
eastern E.,  and  also  the  Pana,  Springfield  &  Northwestern  K. ; 
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that  the  companies  owninor  tbese  two  roads  were  consolidated 
tinder  the  name  of  the  Illinois  Southeastern  B.  Co.;  that  the 
same  was  afterwards  in  1874,  sold  and  conveyed  to  John  Blood- 
good,  under  a  decree  of  the  circuit  court  of  the  United  States  for 
the  southern  district  of  Illinois,  whose  title  the  defendant  ac- 
quired, through  a  number  of  mesne  conveyances,  on  the  30th  day 
of  January,  1875 ;  that  since  that  time  it  has  continupusly  owned 
and  operated  tlie  said  road  in  connection  with  its  main  line  of 
road,  which  runs  east  and  west  between  St.  Louis  and  Cincinnati. 
It  is  further  shown  by  the  answer,  and  urged  by  way  of  defense, 
that  this  branch  of  its  road  has  never  paid  running  expenses,  and 
that  its  former  owner,  tlie  Springfield  &  Illinois  Southeastern  R. 
Co.  rendered  itself  wholly  insolvent  by  its  attempts  to  maintain 
and  operate  the  same,  and  it  is  expressly  charged  that,  although 
the  respondent  has  "diligently  and  economically  managed  and 
operatea  said  line  of  road,  it  has  not  at  any  time  yielded  sufficient 
revenue  to  defray  its  operating  expenses.  Moreover,  respondent 
embodies  in  its  answer  an  exhibit  showing  the  gross  earnings  and 
running  expenses,  in  separate  columns,  from  the  30th  of  January, 
1875,  the  date  of  its  purchase,  down  to  the  30th  of  June,  1886, 
from  which  it  appears  the  running  expenses,  including  necessary 
repairs,  have  exceeded  its  gross  earnings  $411,135.82.  It  is  also 
shown  by  the  answer  that  the  respondent's  main  line  of  road  is 
subject  to  a  present  mortgage  indebtedness  of  more  than  $10,000,- 
000  which  existed  at  the  time  of  its  purchase  of  the  branch  road 
in  question.  In  the  face  of  these  undisputed  facts,  and  the  express 
allegation  that  the  company  has  no  funds  with  which  to  make  the 
repairs  and  improvements  "  required  to  put  the  road  in  proper 
condition  and  to  operate  it  as  contemplated  by  this  proceeding; 
and  also  in  face  of  the  further  admitted  fact  that  the  company  has 
no  means  by  which  it  can  raise  such  f  nnds — the  circuit  court  en- 
tered  an  order  directing  that  a  peremptory  writ  of  memdamus 
issue  against  the  company,  commanding  it  "forthwith  to  place  its 
.  .  •  railroad  in  a  good,  safe,  and  suitable  condition  for  the  run- 
ning  of  trains  of  freight  and  passenger  cars  thereon,  and  to  keep 
and  maintain  the*  same  in  sucli  condition,  and  to  place  upon  and 
operate  upon  and  over  the  entire  length  of  said  railroad  a  sufficient 
number  of  freight  and  passenger  cars  and  trains  to  accommodate 
the  public,  and  not  less  than  two  passenger  trains  daily  in  each 
direction." 

In  our  judgment  there  is  no  theory  which  finds  any  sanction  in 
law  on  which  this  order  and  judgment  can  be  sustained.  Not 
because  it  does  not  sufficiently  appear  that  the  defend- 
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ant  IS  operating  its  road  m  violation  of  tlie  duties  which  not  oenerallt 
it  owes  to  the  public,  for  there  can  be  no  doubt  of  the  uS^Smlr 
duty  of  a  railway  company  to  keep  its  road  in  a  reason-  "*^^^^** 
able  state  of  repair  and  in  a  safe  condition ;  nor  is  there  any  doubt 
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of  its  daty  to  so  operate  it  as  to  afford  adequate  facilities  for  the 
transaction  of  such  business  as  may  be  offered  it,  or  at  least  reason- 
bly  be  expected.  This  is  equally  true  with  respect  to  passengers 
and  freight.  As  to  the  extent  or  sufficiency  of  these  facilities,  in- 
cluding the  number  and  frequency  of  trains,  that  is  to  be  judged 
of  and  governed  chiefly  by  the  amount  of  business  on  the  line  of 
the  road.  The  company,  however,  is  given,  as  it  should  be,  a  very 
large  discretion  in  determining  all  questions  relating  to  the  equip- 
ment and  operation  of  its  road.  Hence  courts,  as  a  general  rule, 
will  not  interfere  with  the  management  of  railways  in  these 
respects,  except  where  the  act  sought  to  be  enforced  is  specific,  and 
the  right  to  its  performance  in  the  manner  proposed  is  clear  and 
undoubted.  Ordinarily  the  true  interests  of  railway  companies, 
and  the  strict  liabilities  imposed  upon  them  as  common  carriers, 
are  all  that  is  necessary  to  protect  tlie  public  against  such  abuses 
as  are  complained  of  in  this  case.  But,  as  already  stated,  these  in 
centives  to  duty  have  not  attained  the  desired  end  or  the  usual 
result  in  the  present  case.  It  is  an  admitted  fact  upon  the  record 
that  the  road  in  question  is  greatly  out  of  repair,  and  is  in  an  un- 
safe condition,  and  the  conclusion  is  fully  justified  that  for  the  six 
months  last  past  it  has  been,  and  is  still  being  operated 
mamdamuswill  without  a  proper  re£:ard  to  the  safety  of  life  or  limb, 
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wHKEx  RXMEDT  1116  auswcr  wfaich  the  company  makes  to  this,  as  we 
YAiLiNa.  have  seen,  is  that  it  has  neither  the  funds  nor  the 

means  of  raising  them,  which  are  required  to  put  the 
road  in  a  safe  condition,  ^ow,  while  the  matter  thus  set  up  in 
the  answer  no  more  exonerates  the  company  from  the  duties  wnich 
it  owes  the  public  than  the  inability  of  one  to  pay  his  honest 
debts  would  relieve  him  from  his  legal  liabilities  to  his  creditors, 
yet  it  does  show  a  conclusive  reason  why  rrumdarauB  is  not  a 
proper  remedy  in  tlie  case.  For  no  principle  of  law  is  better  set- 
tled than  that  the  writ  should  not  be  granted  in  any  case  where  it 
is  clear  that  it  would  prove  unavailing ;  as  where  the  act  sought  to 
be  enforced  is  from  its  very  nature  physically  impossible;  or 
where  from  extrinsic  causes  it  has  become  so ;  or  where  perform- 
ance, though  not  absolutely  impossible,  is  from  any  cause  not 
within  the  power  of  the  defendant.  But  whatever  the  grounds 
may  be,  whenever  it  is  apparent  that  the  defendant  is  unable  to 
perform  the  act  sought  to  be  thus  enforced,  the  writ,  as  a  general 
rule,  will  be  denied.  People  v,  Chicago  &  A.  R.  Co.,  65  111.  95 ; 
People  u  Lieb,  85  111.  484;  People  i;.  Trustees,  86  111.  613; 
Cristinan  u  Peck,  90  111.  150;  People  v.  Hatch,  33  111.  9. 

It  may  be  that  where  the  defendant  has  wilfully  and  wrongfully 
put  it  out  of  his  power  to  perform  the  required  act,  he  will  not  be 
UAKDATBAgKXD  hcarQ  to  intcrposo  his  want  of  power  as  a  defence  to 
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uAx.  the  action ;  but  this  limitation  upon  the  general  rule 

as  above  stated  has,  in  our  opinion,  no  application  to  the  present 
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case.  Again,  the  requiring  of  the  defendant  ^'to  pnt  the 
road  in  a  good,  safe,  and  suitable  condition,"  etc.,  is  so  general, 
and  involves  so  much  discretion  on  the  par(  of  the  defendant  in 
respect  to  the  details  of  the  work,  as  to  lead  to  difficulties  and  em- 
barrassment in  the  enforcement  of  the  order,  and,  to  say  the  least 
of  it,  to  make  the  remedy  of  doubtful  propriety.  Just  what  would 
be  necessary  to  place  the  road  in  that  condition  is  a  matter  requir- 
ing skill  and  judgment,  and  one  about  which  even  railroad  men 
might  well  differ ;  and  hence,  from  the  very  nature  of  the  duty 
enjoined,  the  defendant  could  not  know  of  a  certainty  when  the 
order  of  the  court  had  been  fully  complied  with.  Moreover,  in 
case  of  an  alleged  violation  of  the  order,  where  an  honest  effort 
had  been  made  to  comply  with  the  mandate  of  the  writ,  it  would 
probably  involve  the  investigation  of  a  vast  amount  of  detail,  giv- 
ing rise  to  conflicting  opinions  among  witnesses,  and  thus  throwing 
doubt  and  uncertainty  over  the  whole  subject ;  all  of  which  goes 
to  show  the  inappropriateness  of  raandaraus  as  a  remedy  in  such  a 
case.  United  States  v.  Commissioners,  6  Wall.  563;  Rex  v. 
Oxford  &  Witney  Tpke.  Roads,  12  Ad.  &  El.  427. 

It  is  not  pi*etendea  that  the  difficulties  here  suggested  afford  a 
conclusive  test,  if,  indeed,  one  at  all,  as  to  when  the  action  will  lie. 
For  it  is  without  doubt  true  that  there  are  many  instances,  in 
cases  where  the  duty  is  clear  and  imperative,  in  which  ma/ndamvs 
is  held  to  lie,  notwithstanding  the  thing  required  to  be  done  in- 
volves the  performance  of  a  multiplicity  of  acts  requiring  the 
exercise  of  judgment  and  discretion  on  the  part  of  the  defendant 
as  to  such  details.  Thus,  mandarnvs  has  been  held  to  be  a  proper 
remedy  to  compel  a  railway  company  to  so  grade  its  tracks  as  to 
make  the  crossings  practically  convenient  and  useful.  Chicngo, 
etc.,  R,  Co.  V.  People,  56  111.  365.  Also  to  compel  a  company  to 
so  construct  its  road  across  a  stream  as  not  to  interfere  witli  navi- 
gation. State  V,  North  Eastern  R.  Co.,  9  Rich.  L.  247.  In  any 
event,  however,  this  feature  of  the  case  should  be  taken  into  con- 
sideration in  determining  whether,  in  view  of  all  the  facts  shown, 
the  people  have  made  out  such  a  case  as  to  entitle  them  to  the 
relief  prayed.  It  is  conceded  to  the  fullest  extent  that  mcmdamua 
is  an  appropriate  remedy  to  compel  a  railway  company  to  perform 
any  specific  duty  which  it  owes  to  the  public  as  owner  or  operator 
of  its  road.  Thus,  it  may  be  compelled  to  replace  a  part  of  its 
track  which  it  has  wrongfully  taken  up  (King  v.  Severn,  etc.,  R. 
Co.,  2  Barn.  &  Aid.  644) ;  also  to  operate  its  road  as  a  continuous 
line  (Union  Pac.  R.  Co.  v.  Hall,  91  U.  S.  343) ;  to  compel  it  to 
build  A  bridge  (People  v.  Boston  &  A.  R.  Co.,  70  N.  T.  569) ;  to 
compel  it  run  daily  trains  {Re  Brunswick,  etc.,  R.  Co.,  1  P.  &  B. 
667) ;  and  also,  where  there  is  a  statute  expressly  requiring  it,  to 
compel  a  company  to  stop  at  least  two  of  its  trains  each  day  at  a 

particular  station  (Commonwealth  v.  Eastern  R.  Co.,  103  Mass.  254.) 
80  A.  &  E.  R.  088.-88 
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Many  of  these  cases,  however,  it  will  be  foand,  are  controlled 

by  special  statutory  provisions.    It  is  believed,  liowever,  no  case 

can  te  foand  which,  in  the  absence  of  a  statutory  re- 

authobity"  to  quirement,  has  ffone  to  the  length  of  holding  that  a 

COMPEL  A   BAIL*      *   .,  '  O  ,  Vl      j      t  "P  i_ 

ROAD  COMPANY  raiiwav  company  may  be  compelled  by  mandamue  to 
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NUMBKA  OF  IT8  lucreasc  the  number  of  trains  on  its  road,  or  to  run 
TRAing.  daily  a  particular  number  of  trains  over  its  road  ;  and 

we  are  satisfied  there  is  no  common-law  authority  for  making  such 
an  order.  Of  course,  where  the  charter  of  the  company  expressly 
requires  that  not  less  than  a  given  number  of  trains  shall  be  rna 
daily,  the  company  may  be  compelled  by  mandwmus  to  perform 
this,  like  any  other  specified  duty  enjoined  by  its  charter  or  by 
other  statutory  provision.  But,  even  if  this  miffht  be  done  on 
mere  common-law  principles,  we  are  clearly  of  the  opinion  that 
the  order  in  this  case  requiring  the  defendant  to  run  daily  two 
passenger  trains  each  way  over  its  road  was  wholly  unwarranted  by 
the  circumstances.  If  the  travel  and  other  business  on  the  road, 
with  one  passenger  train  each  way  daily,  have  failed  to  keep  the 
road  in  repair  and  pay  running  expenses,  as  is  clearly  shown  to  be 
the  fact,  it  is  difficult  to  perceive  upon  what  theory  the  company, 
in  its  embari*assed  condition  can  be  required  to  incur  the  additional 
expense  of  two  extra  passenger  trains.  A  company  that  runs  a 
daily  passenger  train  each  way  over  a  road  which  cannot,  with 
proper  management,  be  made  to  keep  up  repairs  and  pay  running 
expenses,  certainly  does  fully  as  much  as  tne  Kw  requires  of  it, 
so  far  as  passenger  trains  are  concerned.  If  it  be  claimed,  as  it 
seems  to  be,  that  the  road's  failure  to  be  self-sustaining  is  the  result 
of  the  company's  misconduct  and  breach  of  duty,  such  matter,  if 
intended  to  be  relied  on,  should  have  been  set  up  by  replication. 
Instead  of  this,  the  defendant  demurred  to  the  answer,  thei'eby 
admitting  the  truth  of  the  answer  as  to  all  matters  of  fact  well 
pleaded. 

To  summarize  what,  perhaps,  already  sufficiently  appears,  we 
are  of  opinion  that,  upoii  the  admitted  facts  of  this  case,  the  corn- 
Quo  WARRA5TO  pauy  is  clearly  guilty  of  a  violation  of  its  duty  in  not 
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RBMEDY.  keeping  its  road  m  a  proper  state  of  repau*  and  a  safe 

condition ;  but  that,  under  the  circumstances,  and  for  the  reasons 
heretofore  stated,  maixdamvs  is  not  the  proper  remedy  for  the  en- 
forcement of  such  duty.  If,  as  seems  to  be  the  case,  the  defendant 
is  wholly  unable  to  discharge  the  duties  it  owes  to  the  public,  and 
which  the  law  has  imposed  upon  it,  a  proceeding  in  the  nature  of 
a  quo  wa/rrcmto  is  the  proper  remedy,  and  not  manda/mtts.  Should 
the  company  by  this  means  be  deprived  of  its  franchises,  if  the 
road  can  be  made  self-sustaining  and  pay  something  on  the  capital 
invested,  doubtless  another  company  would  organize  for  the  pur- 
pose of  buying  and  operating  it,  and  the  advantages  of  the  road 
under  a  proper  management  would  be  thus  secured  to  the  people. 
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On  the  other  liand,  if  the  line  of  road  is  not  capable  under  any 
management  of  being  made  self-sustaining,  it  simply  shows  there 
is  no  demand  or  necessity  for  the  road,  and  the  sooner,  therefore, 
the  State  revokes  the  franchise  the  better.  A  business  that  will 
not  pay  ought  not  to  be  followed,  as  it  adds  nothing  to  the  wealth 
of  those  pursuing  it,  or  of  the  State. 

The  judgment  of  the  circuit  court  is  reversed,  and  the  cause 
remanded  for  further  proceedings  not  inconsistent  with  this  opinion. 

What  Duties  a  Railroad  may  be  Compelled  to  Perform  by  IMandamus. — 
See  People  v.  N.  Y.  Cent.  R.  Co.»  9  Am.  &  Eng.  R.  R.  Cas.  1 ;  State,  ex  rel.^ 
«.  Patterson,  etc.,  R.  Co.,  9  lb.  184;  10  lb.  384;  State  «.  Missouri  Pac.  R. 
Co.,  and  note,  20  lb.  45-60;  State  v.  Kansas  City,  etc.,  R.  Co.,  and  note,  16 
lb.  297-300;  State  v.  Southern  Kansas  R.  Co.,  22  lb.  198;  State  v.  Republic 
<5an  VaHey  R.  Co.,  22  lb.  500-506;  State  v.  Delaware,  L,  &  W,  R.  Co.,  23 
lb.  470;  Pittsburgh,  etc.,  R.  Co.  ©.  Commonwealth,  note,  24  lb.  271;  People 
9).  Chicago,  W.  D.  R.  Co.,  26  lb.  258;  State  ».  Missouri  Pac.  R.  Co.,  note 
25  lb.  261;  People  v,  Rome,  W.  &  O.  R.  Co.,  28  lb.  35;  note  to  Ex  paHe 
Koehler,  29  lb.  54;  note,  29  Am.  &  Eng.  R.  R.  Cas.  485. 

In  Indianapolis,  etc.,  R.  Co.  v.  State,  37  Ind.  489,  it  was  held  that  manda- 
mus will  lie  to  compel  a  railroad  company  to  so  build  its  track,  level  and 
grade  the  streets,  as  to  make  the  use  of  the  streets  and  the  crossings  of  the 
track  convenient  for  the  public. 

In  King  «.  Severn,  etc.,  -R  Co.,  2  Barn.  Aid.  646,  it  was  held  that  where  a 
lailroad  company  wrongfully  took  up  its  track,  m^ndamtta  would  lie  to  com- 
pel it  to  relay  the  same. 

In  Railroad  Commissioners  v.  Portland,  etc.,  R.  Co.,  63  Me.  269,  it  was 
held  that  mandamus  will  lie  to  compel  a  railroad  company  to  perform  the 
public  duties  required  of  it  by  its  charter,  and  to  compel  it  to  erect  and 
maintain  a  depot. 

In  People  v.  Boston,  etc.,  R.  Co.,  70  N.  T.  569,  it  was  held  that  TnaTidamus 
would  lie  to  compel  a  railroad  company  to  build  a  bridge. 

In  Chicago,  etc.,  R.  Co.  v.  People,  56  III.  365,  it  was  held  that  mandamus 
is  a  proper  remedy  to  compel  a  railroad  company  to  deliver  grain  to  a  par- 
ticular elevator.  The  right  to  relief  by  mandamus  in  such  case  is  based  upon 
the  obligation  of  the  railroad  company  as  common  carrier,  and  the  want  of 
any  other  adequate  remedy  at  law. 

In  Chicago,  etc.,  R.  Co.  t^.  Crane,  118  U.  S.  424,  it  was  held  that  where  a 
railroad  company  had  abandoned  a  portion  of  its  line  which  it  was  its  duty 
to  maintain,  mandamus  would  lie  to  compel  the  maintenance  and  operation 
of  such  portion  of  its  road. 

In  State  v.  Hartford,  etc.,  R.  Co.,  29  Conn.  588,  a  railroad  company  had 
tibandoned  part  of  its  track,  and  refused  to  run  passenger  trains  on  it. 

In  proceedings  by  the  attorney-general  asking  a  mandamus  to  compel  the 
railroad  company  to  run  trains  over  such  portion  of  the  road  for  the  accom- 
modation of  the  public,  the  court  observed:  **  We  hardly  know  what  prin- 
ciples of  law  are  thought  to  be  involved  in  the  case.  The  respondents  cer* 
tainly  were  bound  to  make  their  road  (if  at  all)  within  the  time  prescribed 
in  the  charter,  and,  having  made  it,  to  put  it  into  use — every  material  part  of 
it — and  keep  it  in  use  until  discharged  oy  the  legislature.  And  this  contin- 
uous duty  IS  in  no  manner  inconsistent  with  the  power  in  the  company 
{which  has  been  bo  much  dwelt  upon  in  the  argument)  to  regulate  and  con- 
trol the  manner  of  using  the  road  by  wholesome  rules  and  by-laws.  These, 
ire  admit,  are  necessary  and  allowable,  but  then  they  must  be  such  as  are 
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really  promotive  of  the  original  design  of  the  charter,  and  not  such  as  tend 
to  defeat  that  design/'  • 

In  People  v.  New  York  Central,  etc.,  R.  Co.,  28  Hun  (N.  Y.),  543,  the 
court  said:  **The  writ  of  maTidamtu  has  heen  awarded  to  compel  a  com- 
pany to  operate  its  road  as  one  continuous  line  (Union  P.  R.  Co.  o.  Hall,  91 
U.  S.  348).  To  compel  the  running  of  passenger  trains  to  the  terminus  of 
the  road  (dtate  v.  Hartford  &  N.  H.  R.  Co.,  29  Conn.  538);  to  compel  the 
company  to  make  fences  and  cattle-guards  (People  v,  Rochester  &  State  Line 
R.  Co.,  14  Hun.  373;  s.  c,  76  N.  Y.  294);  to  coml}el  it  to  build  a  bridge 
(People  V,  Boston  &  A.  R.  Co.,  70  N.  Y.  569) ;  to  compel  it  to  construct  its 
road  across  streams  so  as  not  to  interfere  with  navigation  (State  v.  North 
Eastern  R.  Co.,  9  Rich.  L.  247)^  to  compel  it  to  run  daily  trains  {Be  New 
Brunswick,  etc.,  R.,  1  P.  &  B.  667) ;  to  compel  the  delivery  of  grain  at  a 
particular  elevator  (Chicago  &  N.  W.  R.  Co.  v.  People,  56  111.  365);  to  com- 
pel the  completion  of  its  road  (Farmers'  Loan  &  Trust  Co.  «.  Henning,  17 
Am.  L.  Reg.  N.  S.  266);  to  compel  the  grading  of  its  track  so  as  to  make 
crossings  convenient  and  useful  (People  v.  Duchess  &  C.  R.  Co.,  58  N.  Y. 
152;  New  York  Cent.  &  H.  R  R.  Co.  v.  People,  12  Hun,  195;  s.  c,  74  N.  Y. 
302;  Indianapolis  &  C.  R.  Co.  v.  State,  37  Ind.  489) ;  to  compel  the  reSstab- 
lishment  of  an  abandoned  station  (State  «.  New  Haven  &  N.  Co.,  87  Conn. 
154);  to  compel  the  replacement  of  a  track  taken  up  in  violation  of  it& 
charter  (Rex  v.  Severn  &  W.  R.  Co.,  2  Barn.  <&  Aid.  646) ;  to  prevent  the 
abandonment  of  a  road  once  completed  (Talcott  v.  Pine  Grove,  1  Flip.  145); 
and  to  compel  a  company  to  exercise  its  franchise  (People  v.  Albany  &  Y. 
R.  Co.,  24  N.  Y.  261).  These  are  all  expressed  or  implied  obligations  arising^ 
from  the  charters  of  the  railroad  companies,  but  not  more  so  than  the  duty 
to  carry  freight  and  passengers.  That  duty  is,  indeed,  the  ultima  ratio  of 
their  existence — the  great  and  sole  public  good  for  the  attainment  and 
accomplishment  of  which  all  the  other  powers  and  duties  are  given  or  im- 
posed. It  is  strangely  illogical  to  assert  that  the  State,  through  the  courts, 
may  compel  the  performance  of  every  step  necessary  to  bring  a  corporation 
into  a  condition  of  readiness  to  do  the  very  thing  for  which  it  is  created, 
but  it  is  then  powerless  to  complete  the  doing  of  tne  thing  itself. 

*'*'  We  cannot  bring  our  minds  to  entertain  a  doubt  that  a  railroad  corpora- 
tion is  compellable  by  mandamus  to  exercise  its  duties  as  a  carrier  of  freight 
and  passengers." 

See  generally,  State  v.  North  Eastern  R.  Co.,  9  Rich.  L.  (S,  Car.)  247; 
Union  Pacific  R.  Co.  v.  Hall,  91  U.  S.  543;  New  York  Central,  etc..  R,  Co. 
t>.  People,  12  Hun  (N.  Y.),  195;  People  «.  Duchess,  etc.,  R.  Co.,  58  N.  Y. 
152.  In  People  v,  Rochester,  etc.,  R.  Co.,  14  Hun  (N.  Y.),  371,  mandamus 
against  a  railroad  company  was  allowed  to  compel  it  to  construct  and  main* 
tain  fences  and  cattle-guards  as  reauired  by  law. 

See  this  whole  subject  discussed  in  Morawetz  on  Corporations  (2d  Ed.),. 
§  1132. 
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TOMEINSON 

V. 

SOUTHEASTEBN  B.  Co. 

(Lmo  Beports,  85  Ch.  D.  675.) 

At  a  meeting  of  the  stockholders  or  proprietors  of  a-  railway  company  a 
Tesolution  was  passed  authorizing  the  directors  to  subscribe  a  sum*  out  of 
the  company^s  funds  towards  the  erection  of  the  Imperial  Institute.  Hdd^ 
that  the  proposed  subscription  was  not  prevented  from  beinff  vUra  virsa  by 
the  fact  that  the  establisnment  of  the  Institute  might  benefit  the  company 
by  causing  an  increase  of  passenger  tri^c  over  their  line. 

This  was  a  motion  by  the  plaintiff,  a  holder  of  £500  deferred 
ordinary  stock  of  the  Southeastern  K.  Co.,  for  an  injunction  to 
restrain  the  company  and  its  directors,  officers,  servants,  and  agents, 
until  the  trial  of  the  action  or  further  order,  from  subscribing,  ad- 
vancing, or  paying  out  of  the  moneys  of  the  company,  the  sum  of 
J61,000,  or  any  other  sum,  by  way  of  donation,  or  otherwise,  to  or 
for  the  purposes  of  the  Imperial  Institute,  or  to  any  person  or 
persons  on  behalf  of  the  Institute. 

At  a  meeting  of  the  stockholders  or  "  proprietors  "  of  the  South- 
<;astern  R.,  held  on  the  5th  of  March,  1887,  to  consider  a  circular 
issued  by  the  executive  council  of  the  Imperial  Institute  to  the  South- 
eastern and  other  railway  companies,  inviting  them  to  subscribe  to 
the  funds  of  the  Institute,  the  following  resolution  was  passed,  on 
the  motion  of  the  chairman  of  the  company  :  "  That  the  directors 
be  authorized,  either  by  way  of  donation  from  the  company  or  by 
an  appeal  to  the  proprietors,  as  they  may  be  advised,  to  subscribie 
the  sum  of  £1,000  to  the  Imperial  Institute :  Provided,  that  any 
shareholder  who  declines  to  be  a  party  to  any  such  donation  shall  have 
his  proportion  returned  to  him  with  his  next  dividend  warrant." 

The  resolution  was  carried  by  10,229  votes,  representing 
£1,209,035  ordinary  stock  of  the  company,  against  175  votes, 
representing  stock  to  the  amount  of  £13,500. 

The  plaintiff  was  not  himself  present  at  the  meeting,  but,  hav- 
ing read  a  report  of  the  proceedings,  he,  on  the  11th  of  March, 
wrote  to  the  secretary  of  the  company  protesting  against  the  pro- 
posed application  of  any  of  the  company's  funds  toward  the  Im- 
perial Institute,  and  threatening  legal  proceedings.  In  his  reply 
the  secretary  pointed  out  that  the  directors  were  accustomed  to 
^ct  in  obedience  to  the  orders  of  their  shai'eholders,  and  not  other- 
wise, and  that,  having  regard  to  the  amount  of  the  plaintiff's  hold- 
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iug,  liisinterest  in  the  contribution  of  £1,000  would  be  represented 
by  about  ISd. 

After  some  further  correspondence  the  plaintiff  commenced 
this  action,  and  now  moved  as  above  stated. 

In  an  affidavit  in  opposition  to  the  motion,  the  company's  gen- 
eral manager  stated  that,  in  recommending  the  proprietors  to  con- 
tribute  to  the  funds  of  the  Institute,  the  directore  desired  to  further 
its  establishment  in  the  belief  that  a  gi*eat  number  of  visitors  wonld 
thereby  be  drawn  from  the  districts  served  by  their  railway  and  their 
traffic  largely  increased ;  and  that,  inasmuch  as  the  previous  exhi- 
bitions at  South  Kensington  had,  by  the  issue  of  through  tickets 
from  their  system  of  railways,  increased  the  traffic  revenue  of  the- 
company  by  several  thousands  of  pounds,  the  directors  believed 
that  the  establishment  of  the  Institute  at  South  Kensington  would 
lead  to  a  similar  result.  The  affidavit  further  stated  that  i*ailwa7 
companies  in  general  had  been  acustomed  to  contribute  to  the- 
funds  of  objects  likely  to  encourage  traffic  upon  their  lines,  such 
as  race-meetings  and  regattas,  and  also  to  hospitals  and  other  pub- 
lic institutions  which  might  benefit  their  employes. 

A.  Young  for  the  plamtiff. 

Sir  H.  Websterj  A.Q.,  C,  T.  Mitchell^  and  Worsley  Taylor  for 
the  defendants. 

Kay,  J. — I  have  no  doubt  that  it  is  the  duty  of  the  court  to- 
grant  an  injunction  in  this  case. 

The  question,  as  the  attorney-general  said,  is  whether  the  act 
proposed  to  be  done  is  within  the  powers  of  the  railway  company, 
or  outside  its  powers.  If  it  is  outside  its  powers,  it  is  now  per- 
fectly settled  that  any  one  shareholder  may  come  to  this  court  and 
say,  "  This  company  is  going  to  do  an  act  which  is  beyond  its- 
powers ;  stop  it ;"  and  the  court  thereupon  has  no  discretion  in  the 
matter. 

.  Now,  what  is  proposed  to  be  done  here  is  this :  The  chairmanr 
of  the  railway  company,  at  a  meeting  of  the  company,  proposed 
Probable  in-  this  resolutiou :  "  That  the  directors  be  authorized^ 
either  by  way  of  donation  from  the  company  or  by  aa 
appeal  to  the  proprietors,  as  they  may  be  advised  " — the- 
resolution  thus  proposing  two  alternative  modes — "  to  subscribe 
the  sum  of  £1,000  to  the  Imperial  Institute."  I  pause  there.  The 
Imperial  Institute  has  no  more  connection  with  this  railwav  com- 
pany than  the  present  exhibition  of  pictures  at  Burlington  House, 
or  the  Grosvenor  Gallery,  or  Madame  Tussaud's  or  any  other  Insti- 
tution in  London  that  can  be  mentioned.  The  only  ground  for 
the  suggestion  that  this  company  has  the  right  to  apply  its  funds, 
which  it  has  been  allowed  to  raise  for  specific  purposes,  to  this- 
purpose,  is,  that  the  Imperial  Institute,  ii  it  succeeas,  will  very 
probably  greatly  increase  the  traffic  of  this  company.     If  that  is  a 
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good  reason,  then,  as  I  pointed  out  during  the  argument,  any  pos- 
sible  kind  of  exliibition  which,  by  being  established  in  London, 
would  probably  increase  the  traffic  of  a  railway  company  by  induc- 
ing people  to  come  up  to  see  it,  Wbuld  be  an  object  to  which  a 
railway  company  might  subscribe  part  of  its  funds.  I  never  heard 
of  such  a  rule,  and,  as  far  as  I  understand  the  law,  that  clearly 
would  not  be  a  proper  application  of  the  moneys  of  a  railway  com- 
pany. I  cannot  distinguish  this  case  from  that  at  all,  though,  of 
course,  I  do  not  mean  to  disparage  the  enormous  importance  of 
the  Imperial  Institute.  It  may  be  established  for  the  highest  pos- 
sible objects  of  interest  to  this  country ;  but  still  the  only  reason 
given  to  me  why  this  railway  company  thinks  it  right  to  spend 
part  of  its  funds  in  subscribing  to  it  is  this,  that  it  will  probably 
greatly  increase  the  traffic  of  tlie  company  by  inducing  many  peo- 
ple to  travel  up  to  visit  this  Institute.  I  cannot  accept  that  as  a 
reason  for  a  moment.  Therefore,  as  at  present  advised,  it  seems 
to  me  that  this  is  xHi/ra  vires. 

Before  I  go  further  I  will  read  the  rest  of  the  resolution :  "  Pro- 
vided, that  any  shareholder  who  declines  to  be  a  party  to  any  such 
donation  shall  have  his  proportion  returned  to  him  with  his  next 
dividend  warrant."  That  means  this :  "  We,  the  direct-  .^^^^ 
ors,  propose  to  spend  money  which  ouffht  to  be  divided  oBJBcmo 
among  you,  the  shareholders,  m  paymg  a  subscription 
to  this  Institute ;  if  you  do  not  like  it,  we  admit  you  have  a  right 
to  object,  and  your  proportion  will  be  returned  to  you  with  your 
next  dividend  warrant."  This  shareholder  says,  "I  do  not  want 
my  money  spent  in  that  way ;"  and  he  is  right,  if  it  is  beyond  the 
powei*s  or  the  company,  in  saying  that  the  money  shall  not  be 
spent  in  that  way.  Moreover,  his  objection  is  not  confined  to  his 
own  share.  It  is  said  that  his  share  of  the  subscription  would  be 
comparatively  trivial;  but  if  the  subscription  is  vUra  vires^  the 
compaiiy  ought  not  to  spend  a  farthing  of  their  funds  on  the  Insti- 
tute.    His  objection  is  to  the  whole  expenditure. 

Now  the  cases  which  have  been  cited  really  seem  to  me  to  be 
authorities  directly,  against  this  proposed  application  of  the  com- 
pany's funds. 

I  fii*st  take  Taunton  v.  Royal  Insurance  Co.,  2  H.  &  M.  135, 
140.  That  was  a  case  where  an  insurance  company  authomtiim 
were  proposing  to  pay  certain  risks  which  they  could  «^^^»™«»- 
not  legally  be  compelled  to  pay  \  and  the  evidence,  as  I  remember 
the  case,  was  that  that  had  been  for  a  long  time  past  treated  as 
within  the  discretion  of  managers  of  insurance  companies.  Cer- 
tain cases  sometimes  arise  in  which,  when  the  loss  has  occurred, 
the  policy-moneys  cannot  legally  be  demanded  from  the  insurance 
company ;  but  it  has  been  tlie  general  practice  among  insurance 
companies — I  believe  the  universal  practice,  as  proved  in  the  case 
citea — to  consider  cases  of  that  kind,  and  for  a  company  to  treat 
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itself  as  not  limited  strictly  bj  its  legal  obligations  in  such  cases ; 
but  where  the  matter  is  hanafde^  in  order  to  impress  the  people 
who  deal  with  the  corapaiij  with  an  idea  of  its  liberality,  the  com- 

{>an7  has  been  accustomed  to  pay  on  such  policies,  altliough  not 
e^ally  liable.  The  court  in  the  case  to  wliich  I  have  referred 
(wliich  I  have  always  considered  carried  this  doctrine  to  the  very 
verge  to  which  it  ought  to  go^  recognized  that  well-established 
practice,  and  would  not  restrain  tnat  particular  company  from  doing 
what  other  companies,  or  the  directors  of  other  companies,  in  simi- 
lar cases  always  did.  I  noticed,  as  the  attorney-general  read  Vice- 
Chancellor  Wood's  judgment,  these  words :  "  It  is  said  that  the 
payment  is  a  mere  gratuity.  Let  it  be  so  called,  it  does  not  follow 
that  it  is  beyond  the  power  of  the  company  if  to  give  such  gra- 
tuities be  the  generally  received  method  of  conducting  such  a 
business." 

Then  take  the  next  case  cited,  Hampsonv.  Price's  Patent  Candle 
Co.,  45  L.  J.  (Ch.)  437.  There  the  directors  of  the  defendant 
company  gave  out  of  their  undivided  profits  certain  extra  wages 
to  tneir  workmen.  That  was  held  not  to 'be  rdtra  vires.  It 
amounted  to  no  more  than  this — that  the  company  had  workmen 
with  whom  they  were  entirely  satisfied,  and  they  wished  to  give 
them  such  encouragement  as  a  good  master  continually  does  give 
to  his  good  servants,  by  presenting  them  with  something  beyond 
their  wages  to  encourage  them  in  diligent  and  faithful  service. 
It  certainly  would  have  been  an  extravagant  thing  to  say  that  the 
directors  of  a  trading  company,  who  had  to  hire  and  pay  servants, 
in  giving  to  their  servants  a  benefit  of  that  kind,  were  acting  be- 
yond their  powers. 

Then  take  the  next  case,  Hutton  v.  West  Cork  R.  Co.,  23  Ch. 
D.  654.  That  really  was  a  case  in  which  only  the  dicta  supported 
the  decision  in  Hampson  v.  Price's  Patent  Candle  Co.,  45  L.  J. 
Ch.)  437,  but  it  showed  the  limits  of  that  decision  very  plainly  iu- 
eed.  The  West  Cork  R.  Co.  was  being  wound  up,  and  on  the 
liquidator  proposing  to  give  gratuities  to  servants  whose  services 
were  coming  to  an  end,  it  was  thought  right  to  restrain  him  from 
doing  so. 

I  do  not  think  I  need  referjarticularly  to  Pickering  v,  Stephen- 
son, Law  Rep.  14  Eq.  322.  There  what  was  done  was  decided  to 
be  ultra  vires^  but  seeing  that  the  amount  which  the  plaintiff 
would  be  entitled  to  recover  was  exceedingly  minute,  the  court 
would  not  make  an  order  for  payment  back  to  him  of  the  moneys 
improperly  expended. 

Does  anyone  of  those  cases  touch  the  present?  Certainly,  I 
should  be  the  last  judge  on  the  bench  to  extend  the  meaning  of 
Proposed  sub-  tliose  casGS.     It  is  ahsolutclv  ncccssarv  to  keep  incor- 
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▼iRM.  porated  or  joint-stock  companies  withm  tlie  limits  of 

their  powers.    That  is  a  rule  which  has  been  recognized  over 
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:and  over  again.  To  say  that  because  the  authorities  which 
have  been  referred  to  have  held  that  the  acts  there  done 
were  within  the  limits  of  the  powers  of  the  company  in  each  case, 
therefore  it  follows  that  any  expenditure  which  may  indirectly  con- 
<luce  to  the  benefit  of  the  company  is  intra  vireSj  seems  to  me  ex- 
travagant. 

I  know  of  no  authority  whatever  for  saying  that  the  payment 
of  £1000  of  the  funds  of  this  company  as  a  subscrij>tion  to  the  Im- 

rjrial  Institute  would  be  within  tne  powers  of  a  railway  company, 
might  stop  there,  because,  this  being  an  application  for  an  inter- 
locutory injunction,  I  am  bound,  if  I  felt  difficulty  upon  the  ques- 
tion, to  restrain  the  matter  until  the  trial  of  the  action ;  but  my 
present  opinion  is  entirely  against  the  validity  of  this  act. 

Therefore,  it  seems  to  me  I  am  clearly  bound  to  restrain,  until 
the  trial  of  this  action,  the  expenditure  of  this  money  out  of  the 
<x>mpany's  funds. 

An  alternative  is  suggested,  as  I  pointed  out,  in  the  resolution 
inviting  the  individual  proprietors  to  sanction  this  payment  out  of 
their  funds,  because  it  says  "  either  by  way  of  donation  from  the 
company  or  by  an  appeal  to  the  proprietors,  as  they  may  be  ad- 
vised." An  appeal  to  the  proprietors  means  an  appeal  to  subscribe 
£1000,  which  tney  are  invited  to  give  to  the  Imperial  Institute. 
To  that  no  kind  of  objection  could  he  made;  but  this  case  has  been 
argued  on  the  footing  that  the  alternative  adopted  by  the  directors 
has  been,  not  to  take  that  step,  but  to  apply  the  moneys  of  the 
company.  That,  it  seems  to  me,  the  court  is  bound  to  restrain 
them  from  doing,  and  I  therefore  grant  an  injunction  in  the 
terms  of  the  notice  of  motion,  the  plaintiff  giving  the  usual  under- 
taking in  damages. 

Authority  of  Railway  Company  to  Subscribe  Funds  to  Public  Object.— There 
are  two  American  cases  in  point  with  the  principal  case.  lu  Stat^  Board  of 
Agriculture'  v.  Citizens'  St.  R.,  47  Ind.  407,  it  was  held  that  a  subscrip- 
tion made  by  a  railway  company  to  secure  the  permanent  location  of  a  State 
fair  upon  its  line,  was  binding  upon  it,  the  court  saying:  **  Although  there 
may  be  a  defect  of  power  in  a  corporation  to  make  a  contract,  if  a  contract 
made  by  it  is  not  in  violation  of  the  terms  of  the  charter  of  the  corporation, 
or  of  any  statute  prohibiting  it,  and  the  corporation  has  by  its  promise  in- 
duced a  party  relying  upon  such  promise,  and  in  execution  of  the  contract, 
to  expend  money,  and  perform  his  part  of  the  contract,  the  corporation  is 
liable  on  the  contract." 

Directly  opposed  to  this  case  is  a  Massachusetts  decision,  Davis  v.  Old 
Colony  R  Co.,  131  Mass.  258;  s.  c,  3  Am.  &  Eng.  R.  R.  Cas.  543.  It  is 
there  held  that  a  contract  by  a  railroad  corporation  to  pay  or  guarantee  a 
certain  part  of  the  expenses  of  a  *' World's  peace  jubilee  and  international 
musical  festival "  is  neither  a  necessary  nor  appropnate  means  of  carrying  on 
its  business,  and  is  uUra  mres,  and  cannot  bind  it  by  reason  of  benefit  to  be 
derived  from  possible  increase  of  passengers  over  its  road.  The  opinion  is 
by  Justice  Gray,  and  refers  to  all  the  more  important  English  and  American 
decisions.  Wood,  in  his  work  on  Railway  Law,  approves  of  the  doctrine  of 
the  Mssachusetts  court.     8  Wood's  Ry.  Law,  485. 
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Memphib  Grain  and  Elevator  do. 

V, 

Memphis  and  Charleston  R.  Co. 

{Adwmoe  Case,  Tennessee.    Maydy  1887.) 

A  railroad  corporation  was  empowered  by  its  charter  "  to  do  all  lawful 
acts  properly  incident  to  a  corporation,  and  necessary  and  proper  to  the 
transaction  of  the  business  for  which  it  is  incorporated.''  Its  charter  also 
declared  that  it  should  *'  possess  such  additional  powers  as  may  be  convenient 
for  the  due  and  successful  execution  of  the  powers  granted  in  this  charter."* 
As  an  inducement  for  a  subscription  to  its  stock  by  an  elevator  corporation, 
the  railroad  company  attempted  to  guarantee  an  8  per  cent  dividend  on  the 
elevator  stock.    Meldy  uUra  tnres  and  void. 

Appeal  from  chancery  court,  Shelby  connty. 
JSstes  <&  Warmner  for  complainant. 
PosUm  <&  Poatan  for  defendant. 

TuRNEY,  C.  J. — The  charter  of  the  Memphis  &  Charleston  R» 
Co.  gives  power  "  to  do  all  lawful  acts  properly  incident  to  a  cor- 
FACT8.  .  poration,  and  necessary  and  proper  to  the  transaction 
of  the  business  for  which  it  is  incorporated,"  and  "that  said  com- 
pany shall  possess  such  additional  powers  as  may  be  convenient  for 
the  due  and  successful  execution  of  the  powers  granted  in  this 
charter."  To  induce  a  subscription  of  stock  to  the  latter,  the 
Memphis  &  Charleston  R.  Co.  entered  into  an  agreement  with 
complainant  company  that  "  these  subscriptions  are  made  with  the 
understanding  that  the  Memphis  &  Charleston  R.  Co.  will  guaranty 
the  subscribers  shall  receive  not  less  than  8  per  cent  dividends 
per  annum  on  the  stock  paid  in;"  the  board  of  directors  resolving 
"  that  this  company  [Memphis  &  Charleston  R.]  will  and  doth 

Siarantv  that  the  subscribers  to  the  capital  stock  of  the  Memphis 
rain  &  Package  Elevator  Co.  shall  receive  not  less  than  8 
er  cent  dividends  per  Bunum  on  the  stocks  paid  in  respectively 
y  them.  ..."     This  bill  is  filed  to  enforce  the  contract. 

It  is  clear  thi^t  by  the  terms  of  the  charter  the  railroad  companjr 
is  authorized  to  employ  all  appliances  necessary  to  the  promotion 
of  the  legitimate  objects  and  purposes  of  the  corporation.  It  may 
as  properly  build  or  rent  elevators  for  purposes  of  loading  and  im- 
loading  as  it  may  hire  labor,  buV  or  rent  trucks,  wagons,  etc.  To 
do  such  things  falls  strictly  within  the  powers  granted.  But  does 
the  charter  confer  a  power  to  go  beyond  the  employment  of  the 
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necessary  means,  and  guaranty  a  profit  to  persons,  firms,  or  corpo- 
rations engaged  in  their  peculiar  business} 

In  Davis  v.  K.  Co.,  131  Mass.  259,  Chief  Justice  Gray,  after 
saying  the  reported  cases  on  the  subject  are  so  numerous  that  he  . 
will  refer  to  comparatively  few  of  tnem,  adds :  • "  A  coktract  of 
corporation  has  power  to  do  such  business  only  as  it  is  <»ua»^«tyvoid. 
authorized  by  its  act  of  incorporation  to  do,  and  no  other.  It  is 
not  held  out  by  the  government,  nor  by  the  stockholders,  as  author- 
ized to  make  contracts  which  are.beyond  the  purposes  and  scope 
of  its  charter.  It  is  not  vested  with  all  the  capacities  of  a  natural 
person,  or  of  an  ordinary  partnership,  but  with  such  only  as  its 
charter  confers.  If  it  exceeds  its  chartered  powers,  not  only  may 
the  government  take  away  its  charter,  but  those  who  have  sub-  . 
scribed  to  its  stock  may  avoid  any  contract  made  by  the  corporation 
in  clear  excess  of  its  powere.  If  it  make  a  contract  manifestly  be- 
yond the  powers  conferred  by  its  charter,  and  therefore  unlawful, 
a  court  of  chancery,  on  application  of  a  stockholder,  will  restrain 
the  corporation  from  carrying  out  the  contract;  and  a  court  of 
common  law  will  sustain  no  action  on  the  contract  against  the  corpo- 
ration. "Every  person  who  enters  into  a  contract  with  a  corpora- 
tion is  bound,  at  his  peril,  to  take  notice  of  the  legal  limits  of  its 
capacity." 

This  is  sound  in  reason  and  principle,  and  is  the  rule  in  this  State. 
The  case  before  us  falls  strictly  within  it.  The  obligation  to 
guaranty  a  profit  cannot  be  construed  to  mean  a  hiriiig  of  labor  or 
machinery  for  railroad  purposes.  While  it- may,  by  implication, 
be  undei-stood  as  an  agreement  to  employ  the  elevator  to  do  neces- 
sary work  for  the  railroad  company,  it  goes  beyond,  and  assumes 

a of  a  large  per  cent.    There  is  nothing  in  the  obligation  which 

expressly  binds  the  corporation  to  use  the  elevator,  nor  is  it  im- 
portant to  its  owners  whether  it  does  use  it.  The  guaranty  of  8- 
per  cent,  if  good  at  all,  is  good  without  a  use  of  the  elevator.  The 
corporation  is  only  concerned  in  its  own  success,  and  authorized 
only  to  do  such  things  as  are  necessary  to  the  transaction  of  its 
business— the  business  for  which  it  was  incorporated.  In  no  part 
of  the  grant  of  power  is  that  of  guarantying  the  success  of  another 
institution,  person,  or  corporation  to  be  found  in  either  expression, 
or  implication.     Decree  affirmed. 

Agreement  of  one  Company  to  Guarantee  Dividends  of  Another. — Flagg 
9.  Manhattan  R.  Co.,  4  Am.  &  Eng.  R.  R.  Cas.  140. 

Railroad  may  Guarantee  to  Steamboat  Line  that  Earnings  will  Amount  to 
Certain  Sumt — Green  Bay,  etc.,  B.  Co. «.  Union  Steamboat  Co.,  13  lb.  658. 
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V. 

Rowland. 

(Advance  Case,  Penntyhama.    May  80,  1887.) 

Proof  that  a  railroad  company  has  abandoned  the  construction  of  its  line 
is  sufficient  to  defeat  an  action  to  recover  unpaid  subscriptions  to  its  stock ; 
and  it  is  for  the  jury  to  determine  whether  under  the  evidence,  the  company 
has  abandoned  the  construction.  In  this  case,  hdd,  that  the  evidence  was 
properly  submitted. 

Januaby  terra,  1887,  No.  132,  E.  D.,  before  Mercur,  Ch.  J., 
Gordon,  Trunkey,  Sterrett,  and  Clark,  J.J. 

Error  to  the  common  pleas  of  Chester  county,  to  review  a  judg- 
ment on  a  verdict  for  the  defendant  in  an  action  of  (I88ump9t;t. 
Affirmed. 

The  facts  as  they  appeared  at  the  trial  before  Fnthey,  P.  J-, 
were  stated  in  his  charge  to  the  jury,  which  was  as  follows : 

This  is  an  action  brought  by  the  Delaware  Kiver  &  Lancaster 
K.  Co.  against  Samuel  !NT  Bowland,  to  recover  a  balance  upon  a 
subscription  to  its  capital  stock. 

It  appears  by  the  evidence  that  on  March  24,  1868,  an  act  of 
assembly  was  passed  incorporating  the  Delaware  Biver  &  Lan- 
caster R.  Co.,  tor  the  purpose  of  constructing  a  railroad  "  from  a 
point  on  the  Delaware  river,  at  or  near  Point  Pleasant  in  Bucks 
county,  touching  Phoenixville,  to  a  point  at  or  near  Lancaster  city, 
in  Lancaster  county  ;  .  .  .  provided,  that  said  company  shall  com- 
mence said  road  within  two  years  from  the  passage  of  this  act." 

A  supplement  to  that  act  was  passed  February  10,  1870,  grant- 
ing an  extension  of  three  years  for  the  commencement  of  the  road, 
making  a  period  of  five  years,  and  covering  the  space  of  time 
from  the  date  of  the  passage  of  the  original  act,  to  March  24, 
1873. 

Commissioners  were  appointed  under  the  first  act  of  assembly, 
for  the  purpose  of  obtaining  subscriptions  to  the  stock  of  the  com- 
pany, and  performing  such  other  duties  as  were  necessary  in  the 
commencement  of  operations. 

On  June  18, 1868,  prior  to  the  organization  of  the  company,  the 
defendant  subscribed  for  four  shares  of  its  capital  stock. 

On  September  15,  1871,  letters  patent  were  issued  to  the  com- 
pany, and  on  October  12,  1871,  the  company  was  formally  organ- 
ized by  the  election  of  proper  officers. 
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In  1872  another  act  of  assembly  was  passed,  wliieli  anthorized 
the  company  "  to  locate,  build,  construct,  and  operate  the  said  rail- 
road by  the  most  available  route  from  a  point  on  the  Delaware 
river,  at  or  near  Point  Pleasant,  in  Bucks  county,  to  a  point  at  or 
near  Lancaster  city,  in  Lancaster  county,  and  to  connect  with  any 
railroad  now  constructed,  or  that  may  at  any  time  be  constructed, 
at  either  end  or  at  any  intermediate  point  on  the  line. or  route 
thereof." 

The  act  of  assembly  incorporating  the  company  directed  that 
the  road  should  touch  Phoenixville,  authorizing  its  constiniction 
from  the  Delaware  river,  at  or  near  Point  rleasant,  in  Bucks 
county,  touching  Phoenixville,  to.  a  point  at  or  near  Lancaster 
city. 

The  act  of  1872,  however,  did  not  require  the  company  to  con- 
struct the  road  "  touching  Phcenixville,^'  but  authorized  its  con- 
struction  by  the  most  available  route  from  the  Delaware  river,  at 
or  near  Point  Pleasant,  to  a  point  at  or  near  Lancaster  city,  con- 
necting with  other  roads,  etc. 

In  1882,  fourteen  years  after  the  passage  of  the  original  act  of 
incorporation,  and  eleven  years  after  letters  patent  had  been 
issued,  a  call  was  made  by  the  company  for  the  payment  of  the 
subscriptions  to  the  stock.  Prior  to  that  time  there  had  been  no 
call  made ;  but  at  that  time,  by  a  resolution  of  the  board  of  direc- 
tors, a  call  was  made  for  the  payment  of  the  subscriptions  in  ten 
installments  of  $5  per  share,  the  par  value  being  $50,  extending 
from  February  10,  1883,  to  November  15,  1883. 

On  September  10,  1883,  the  defendant  paid  $60  on  account  of 
his  subscription  of  four  shares,  being  three  instalments  of  $20 
each.  This  payment  was  made  about  two  months  before  the  last 
instalment  fell  due,  and  consequently  after  the  date  of  the  preced- 
ing eight  instalments. 

[yiie  defendant  now  declines  to  pay  the  balance  of  his  subscrip- 
tion, on  the  ground  that  the  company  does  not  contemplate  the 
construction  of  the  road,  and  that  in  fact  the  project  has  been 
abandoned.  This  is  the  question  for  your  determination,  and  if 
you  find  that  the  construction  of  the  road  has  been  abandoned,  the 
defendant  is  entitled  to  your  verdict.] 

The  charter  was  obtained  in  1872,  and,  under  the  original  act  of 
assembly  and  its  supplement  taken  together,  five  years  was  named 
as  the  period  in  which  the  construction  of  the  road  was  to  be  com> 
mencea.  In  the  winter  of  1872-73  some  grading  was  done  on  the 
property  of  Christian  Mast,  in  the  neigliDorhood  of  Springfield, 
under  a  verbal  contract  with  George  W.  Crane,  who  testifiea  that 
he  worked  there  for  about  three  months,  grading  a  section  of  about 
600  feet,  when  he  was  directed  to  cease  the  work ;  and  since  that 
time  no  further  work  in  the  way  of  grading  has  been  done  by  the 
company. 
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It  appears  that  tins  work  was  done  before  the  expiration  of  the 
five  years  prescribed  by  the  act  of  assembly  for  thecominencemetit 
of  the  road.  In  considering  the  allegation  of  the  defendant  that 
the  road  has  been  abandoned,  you  willdetermine  whether  the  work 
done  by  Mr.  Crane,  under  the  verbal  contract,  was  a  bona  fide 
€ffort  on  the  paiD  of  the  company  to  construct  the  road,  or  whether 
the  work  was  simply  for  the  purpose  of  complying  with  the  pro- 
visions of  the  charter,  limiting  the  time  of  its  commencefment,  and 
was  not  afterward  followed  by  any  other  work. 

In  1875,  the  company  made  a  contract  with  Bush  &  Co.,  a  firm 
in  New  York ;  but  there  has  been  no  evidence  given  as  to  its 
terms,  and  it  does  not  appear  that  any  work  was  done  in  pursuance 
therewith. 

On  August  29,  1882,  a  contract  was  made  with  Layman, 
Walker  &  Co.  of  New  York,  about  ten  years  after  the  first  work 
was  done  on  the  road  by  Mr.  Crane,  under  his  verbal  contract ; 
but  up  to  that  time  no  other  effort  had  been  made  toward  its  con- 
struction. Bush  &  Co.  were  to  have  been  united  in  the  contract 
with  Layman,  Walker  &  Co. ;  but  they  subsequently  declined  doing 
so,  on  the  ground  that  they  were  strangers  to  them,  and  consequent- 
ly the  contract  was  made  simply  with  Layman,  Walker  &  Co. 

It  appears  that  Layman,  Walker  &  Co.  made  some  preparations 
for  the  carrying  out  of  this  contract,  in  the  way  of  contracting  for 
rails  and  locomotives,  and  the  horses  and  carts  were  sent  to  a  cer- 
tain section  of  the  road,  but  nothing  visible  to  the  eye  was  done 
toward  the  graduation  of  the  road.  The  company  afterward  be- 
came dissatisfied  with  the  action  of  these  contractors  and  the  con- 
tract was  finally  cancelled,  since  which  time  no  further  contract 
has  been  made  by  the  company  with  any  parties  for  the  construc- 
tion of  the  road,  and,  so  far  as  practical  results  are  concerned,  tlie 
position  of  affairs  remains  to-day  the  same  as  it  was  when  George 
W.  Crane  ceased  the  limited  amount  of  grading  he  accomplished 
in  1873,  in  the  vicinity  of  Springfield. 

It  was  during  the  existence  of  the  contract  with  Layman, 
Walker  &  Co.  that  the  partial  payment  of  his  subscription  to  the 
stock  of  the  company  was  made  by  the  defendant,  the  date  of  the 
contract  being  August  29,  1882,  and  that  of  the  payment  Septem- 
ber 10,  1883.  The  date  of  the  rescission  of  the  contract  has  not 
been  given,  but  the  evidence  seems  to  indicate  that  it  was  after 
this  payment  by  the  defendant. 

On  March  1,  1878,  the  board  of  directors  placed  a  mortgage  of 
$2,000,000  upon  the  road ;  and  bonds  were  issued  amounting  to 
$1,000,000.  The  plaintiff  contends  that,  owing  to  the  failure  of 
Jay  Cooke,  and  the  unsettled  condition  oif  the  monetary  affairs  of 
the  country  at  that  time,  the  bonds  were  not  negotiated,  but  placed 
in  the  hands  of  the  trustee  in  New  York,  where  they  remained 
until  1882,  a  period  of  nine  years,  when  they  were  hunted  up,  and 
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found  in  the  garret  of  the  trustee,  who  delivered  them  to  the  com- 
pany. 

On  November  1,  1882,  a  new  mortgage  of  $2,000,000  was 
placed  on  the  road,  and  $1,000,000*  of  bonds  issued,  but  never  ne- 

Stiated.  It  was  in  this  year  that  the  contract  was  made  with 
yman,  "Walker  &  Co.  and  that  engineers  were  sent  on  the  road 
for  the  purpose  of  revising  the  location  between  Phoeuixville  and 
Lancaster  city.  The  line  was  first  surveyed  between  these  points 
in  1872-73  ;  and  from  that  time  to  1882,  no  other  survey  or  revis- 
ion of  the  line  appears  to  have  been  made. 

It  also  appears  that  the  company  obtained'  some  releases,  or 
agreements  to  release,  about  the  time  the  engineei*s  were  survey- 
ing the  line  in  1872-73.  The  officer  of  the  company  having  the 
matter  in  charge  followed  them  along  the  road,  and  when  they 
announced  its  definite  location,  he  called  on  the  land  owners  in 
reference  to  obtaining  the  right  of  way  and  arranging  the  settle- 
ment  of  the  damages,  wherever  it  was  practicable. 

[I  have  thus  briefly  referred  to  the  testimony  bearing  upon  the 
question  of  the  abandonment  of  the  road,  and  whether  the  plain- 
'tiiSF  intends  in  good  faith  to  place  it  in  operation.  If  you  find  that 
it  does  not  intend  to  construct  the  road,  as  contemplated  by  the 
act  of  assembly,  and  has  abandoned  the  enterprise,  it  is  not  en- 
titled  to  your  verdict. 

The  defendants  subscribed  to  the  stock  of  the  company  for  the 

Eurpose  of  enabling  it  to  construct  the  road  ;  and  if  the  project 
as  been  abandoned,  there  is  no  reason  why  he  should  be  com- 
pelled to  pay  the  balance  of  the  subscription.]  If,  however,  it  is 
the  purpose  of  the  company  to  construct  the  road,  and  the  project 
has  not  been  abandonea,  then  the  plaintiff  is  entitled  to  your  ver- 
dict for  the  balance  of  the  unpaid  subscription,  with  the  penalty 
added  by  the  act  of  assembly  for  the  non-payment  of  subscriptions. 

The  assignments  of  error  specified  certain  rulings  upon  the  evi- 
dence and  the  portions  of  the  charge  inclosed  in  brackets. 

K  B.  JVorth,  D.  Smith  Talbot  and  WilUam  B.  WaddeU  for 
plaintiff  in  error. 

Thomas  and  WiUiam  Butler  and  Wm.  Aug.  AUee  for  defend- 
ant  in  error. 

Per  Cubiam. — We  have  examined  the  authorities  cited  by  the 
counsel  for  the  plaintiff  and  carefully  considered  their  able  and 
zealous  arguments,  yet  we  are  not  able  to  find  any  error  in  the 
record  which  demands  a  reversal  of  this  judgment.  The  evidence 
of  abandonment  of  the  road  was  sufficient  to  submit  that  fact  to 
the  jury. 

Judgment  affii*med. 

Abandonment  of  Work  before  Completion  \%  Sufficient  Ground  for  En- 
Joinin|r  Action  upon  Subscription  to  Stoclci— Montgomery  S.  R.  Co.  v. 
Mathews,  24  Am.  &  Eng.  R.  R.  Cas.  9. 
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Abandonment  of  Road  at  a  Defence  to  Action  to  Recover  Subscriptions* 
— The  mere  fact  that  work  upon  the  construction  of  a  road  has  been 
suspended,  or  that  it  was  not  commenced  or  completed  within  the  time  re> 
(quired  in  the  charter,  affords  no  ground  for  a  defence  at  law  against  an  ac- 
tion to  recover  a  subscription.  Miller  v,  Pittsburgh,  etc.,  R.  Co.,  40  Pa.  St. 
237;  Taggarti?.  Western  Maryland  R  Co.,  24  Md.  568;  Smith  v.  Gowar,  2 
Duv.  (Ky.)  17.  And  where  a  railroad  company  has  suspended  labor  thereon, 
and  the  officers  of  the  company  are  striving  to  collect  the  money  due  the 
company  and  apply  it  to  some  other  purpose  foreign  to  that  for  which  it  waa 
subscribed,  it  forms  ample  ground  for  restraining  the  company  or  its  officers 
from  misapplying  the  funds,  although  not  a  ground  for  innibiting  its  collec- 
tion. Illinois  Grand  Trunk  R  Co.  o.  Cook,  29  111.  237.  And  in  Hardy  v. 
Merriweather,  14  Ind.  208,  it  was  held  that  the  abandonment  of  the  con- 
struction of  a  railroad  does  not  of  itself  constitute  a  defence  to  a  suit  to  re- 
cover debts  due  the  company  chartered  to  accomplish  such  construction. 
Abandonment  of  the  prosecution  of  the  undertaking  does  not  release  the 
company  from  debts  contracted  while  its  prosecution  was  continued ;  and 
while  the  corporate  organization  remains  dues  to  the  corporation  may  be 
collected  in  the  corporate  name  for  the  payment  of  debts.  After  the  corpo- 
rate existence  has  ceased,  creditors  may  still  pursue  its  assets  by  proceedings 
against  the  debtors  and  stockholders.  See  also  Morgan  County  v.  Thomas, 
76  111.  120. 

'*  Parties  have  sometimes  interposed  as  a  defence  to  actions  to  recover 
their  subscriptions  the  fact  that  the  corporation  has  become  insolvent,  or 
that  the  enterprise  has  been  finally  abanaoned ;  but  neither  ground  affords 
any  defence  to  an  action  at  law  whatever,  except  in  the  latter  instance,  where 
the  subscriber  can  show  that  no  funds  are  needed  to  pay  the  corporate  debts. 
The  subscriber,  if  he  has  any  remedy  in  such  cases,  which  will  always  depend 
upon  the  peculiar  facts  of  each  case,  must  seek  it  in  a  court  of  equity."  1 
Woods  Ry.  Law,  109,  110. 

In  Manheim  Plank-road  Co.  v,  Amdt,  81  Pa.  St.  817,  it  is  held  to  be  in- 
volved in  the  nature  of  a  subscription  to  the  stock  of  a  company  to  construct 
a  road  from  one  place  to  another  that  the  termini  are  part  of  the  contract; 
and  if  the  company  procure  an  act  of  the  assembly  alterins  the  termini  of 
the  road  the  subscriptions  are  no  longer  binding.  See  also  McCully  o.  Pitts-^ 
burgh,  etc.,  R  Co.,  82  Pa.  St.  25. 


Hazeltikb  et  al. 

V. 

Belfast  akd  Moosehead  Lake  B.  Co.  et  dL 

(Adoarue  Oam^  Maine,    June  6, 1887.) 

Holders  of  preferred  stock  in  the  Belfast  &  Moosehead  Lake  R  Co.  are 
entitled  to  a  dividend  from  net  profits  each  year  during  which  they  are 
earned,  but  not,  under  the  terms  of  their  subscriptions,  to  cumulative  divi- 
dends.   The  arrearages  of  one  year  are  not  payable  out  of  the  earnings  of 
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#il>8eqiient  years.  The  inquiry  is  whether  earned  during  the  particular  year 
for  which  they  are  demanded. 

Whilst  the  prospectiye  wants  and  liabilities  of  a  railroad  corporation  may 
be  taken  into  account  in  ascertaining  whether  net  profits  have  been  earned 
from  which  the  corporation  can  afford  to  declare  a  dividend,  directors  are 
not  justified  in  refusing  to  declare  a  dividend  to  preferred  stockholders  from 
earnings  on  hand,  merely  because  the  corporation  cannot  pay  all  of  its  funded 
mortgage  indebtedness  at  maturity  if  dividends  be  paid ;  other  conditions 
are  to  be  considered. 

The  court  will  compel  a  corporation  to  declare  and  pay  dividends  on  pre- 
ferred stock  when  the  question  becomes  one  more  of  right  to  be  determined 
by  the  law  than  of  discretion  to  be  determined  by  the  directors,  and  the 
directors  refuse  to  perform  their  legal  duty. 

The  defendant  oorporation  owes  nothing  but  a  bonded  mortgage  debt  of 
#150.000,  to  mature  in  1890;  the  common  stock  is  $880,400,  and  the  pre- 
ferred $267,700;  the  road  cost  $1,050,000;  the  earnings  of  the  road  have 
paid  off  an  indebtedness  of  $251,900,  which  entered  into  its  construction,  the 
reduction  commencing  in  1871  and  terminating  in  1885,  leaving  in  the  latter 
year  $22,412.82  cash  assets  on  hand;  the  expenses  of  the  corporation  are 
trifiing  beyond  the  payment  of  $9,000  annually  as  interest  on  the  bonded 
debt;  the  road  is  under  lease  until  1921,  at  an  assured  rent  of  $86,000  per 
^ear,  the  lessee  running  the  road  at  its  own  risk  and  expense,  and  keeping  it 
in  repair  and  paying  all  taxes  thereon ;  the  corporation  nas  the  ability,  upon 
the  strength  of  the  lease,  or  on  the  value  of  the  road,  to  renew  a  portion  of 
the  debt,  or  all  of  it,  upon  advantageous  terms ;  and  the  preference  share- 
holders have  been  for  many  years  deprived  of  dividends  to  enable  the  cor- 
poration to  consummate  the  payment  of  its  debts.  HM,  under  these  and 
other  less  important  facts,  that  the  preferred  stock  is  entitled  to  a  ifull  annual 
dividend  from  the  balance  of  earnings  remaining  on  band  at  the  expiration 
of  the  year  1885. 

Bill  in  equity.     Bill  snstained. 
The  facts  are  fally  stated  in  the  opinion. 
TFm.  H,  Fogler  for  plaintiffs. 
Drummond  dk  Drumma7id  for  defendants. 

Peters,  Ch.  J. — The  facts  of  this  case  and  most  of  its  questions 
were  before  the  court  in  the  case  of  Belfast  &  M.  L.  R.  Co.  v.  Bel- 
fast, 77  Me.  445  ;  s.  c,  23  Am.  <&  Eng.  R.  R  Cas.  736.  The  pre- 
ferred stockholders  of  the  company  are  now  complain-  pacts. 
ants  against  the  company  and  its  directors,  seeking  to  obtain 
through  a  court  of  equity  dividends  on  their  stock. 

On  March  20,  1886,  when  this  bill  was  brought,  the  following 
facts  existed :  The  road  was,  and  since  May  10,  1871,  had  been, 
leased  to  the  Maine  Central  R.  Co.,  the  lease  to  run  until  May 
10,  1921,  the  lessee  to  operate  the  road  during  the  intervening 
period  at  its  own  risk  and  expense,  to  keep  it  in  repair  and  pay  all 
taxes  thereon,  and  pay  a  rent  of  $36,000  per  year. 

The  common  stock  amounts  to  $380,400,  and  the  preferred  to 

$267,700,  all  paid  in,  amounting  at  par  value  to  $648,100.     The 

road  cost  $1,050,000.     The  means  expended  for  its  construction, 

besides  stock  paid  in,  consisted  of  a  bonded  debt  of  $150,0CK),  a 
80  A.  ^^  E.  li.  Cas.— 84 
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floating  debt  of  $150,000,  and  an  indebtedness  to  the  city  of  Bel* 
fast,  the  principal  stockholder,  of  $101,900  for  borrowed  money. 
The  bonaed  debt  is  secured  by  mortgage  on  the  road,  the  principal 
of  which  will  matnre  May  15,  1890,  having  existed  in  tlie  same 
form  since  May  15,  1870,  the  interest  thereon  having  been  reen- 
larly  paid  semi-annnally.  It  is  the  only  debt  existing  against  tlie 
company,  nor  is  it  pretended  that  any  other  can  arise  against  the 
company  from  this  time  to  the  end  of  the  lease  in  1921.  The 
company's  expenses  are  trifling,  being  only  snch  as  are  necessary 
to  keep  np  a  formal  corporate  organization.  The  floating  debt  had 
been  wholly  extingaished,  the  borrowed  money  paid,  and  there 
were  in  the  treasury  $22,412.32  of  cash  assets,  all  from  rents 
received  under  the  lease,  at  the  date  of  this  complaint. 

At  that  time  the  directors  had  laid  aside  out  of  money  on 
hand  $19,900,  which,  with  future  rents,  might  be  available  as  a 
reserve  fund  wherewith  to  pay  the  bonded  debt  when  it  matures 
in  1890.  But  before  this  appropriation,  which  can  easily  be  re- 
called, the  complainants  had  used  due  dilligence  in  the  way  of 
demands,  notices,  motions,  and  other  movements  to  obtain  from 
the  directors  a  recognition  of  their  equitable  right  to  a  dividend. 

Three  questions  arise  on  the  facts :  1.  Are  the  preferred  stock- 
holders entitled  to  annual  dividends,  if  earned  ?  2.  At  the  date 
of  the  bill  had  dividends  been  earned?  3.  Is  this  a  case  author- 
izing^ the  court  to  require  the  director  to  declare  a  dividend  t 

While  all  of  these  questions  were  hardly  before  the  court  in  the 
former  case,  to  be  directly  adjudicated,  still  they  were  necessarily 
involved  in  it,  and  we  then  considered  them  carefully,  hoping  the 
parties  would  be  satisfied  with  the  results  which  were  foreshad- 
owed, without  proceeding  with  further  litigation.  We  then  indi- 
cated that  we  were  of  the  opinion  that  the  preferred  stockholdera 
would  be  entitled  to  dividends  after  the  floating  debt  became  paid  ; 
and,  after  considering  the  questions  anew,  we  at  this  time  see 
nothing  to  require  us  to  change  that  opinion. 

There  can  be  no  possible  doubt  that  the  obligation  of  the  com- 
RioHT  OF  not-  pany  to  the  privileged  shares  rests  on  by-law  18,  and 
that  the  by-law  establishes  the  terms  of  a  contract  be- 
tween company  and  stockholders.  We  have  already  so 
decided. 

The  by-law  runs  thus:  " Dividends  on  the  preferred  stock  shall 
first  be  made  semi-annually  from  the  net  earnings  of  the  road,  not 
exeeding  6  per  cent  per  annum,  after  which  dividend,  if  there  shall 
remain  a  surplus,  a  dividend  shall  be  made  on  the  non-preferred 
stock  up  to  a  like  percent  per  annum ;  and  should  a  surplus  then 
remain  of  net  earnings,  aiter  both  of  said  dividends,  in  any  one 
year,  the  same  shall  be  divided  jpr^?  rata  on  all  the  stock.'' 

The  construction  which  we  gave  to  this  contract  in  the  previons 
case  was  certainly  very  liberal  toward  the  holders  of  the  common 
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stock ;  and  all  the  doubts  were  weighed  in  their  behalf,  in  the  de- 
cision that  the  preferred  stock  was  non-cninnlative.  Had  the  by- 
law merely  provided  that  the  preferred  shares  should  be  entitled 
to  a  dividend  of  6  per  cent  annually  when  earned,  the  arrearages 
of  one  year  would  have  been  payable  out  of  the  earnings  of  subse- 
quent years,  and  there  would  have  been  no  occasion  for  the  present 
controversy  between  the  two  classes  of  stockholders.  There  is  no 
question  among  the  authorities  on  this  point.  Jones,  R.  K.  §  620; 
Morawetz,  Corp.  2d  ed.  §  458 ;  Cook  &  Stockh.  §  272.  The  latter 
author,  in  a  note  to  §  269  of  his  work,  published  in  1887,  cites 
Belfast  &  M.  L.  B.  Co.  v.  Belfast,  77  Me.  445,  as  inconsistent  with  , 
the  general  rule,  but  states  the  ground  for  the  variance,  that, 
inasmuch  as  the  by-law  implies  that  the  entire  net  earnings  of  each 
year  should  be  paid  out  in  dividends,  a  deficiency  of  preferred  divi- 
dend in  any  year  could  not  be  made  up  in  subsequent  years. 

The  next  question  is  whether  the  money  on  liand  "shall  be  re- 
garded as  net  earnings  out  of  which  a  preferred  divi- 
dend  should  be  paid  ;  and  the  question  has  been  dis-  dekd^hS  SSa 
cussed,  secondarily,  as  to  what  extent  future  earnings  '^***^* 
under  the  lease  will  come  under  the  same  head.  This  point 
depends  usually  on  several  considerations;  is  a  relative  question — 
not  always  susceptible  of  clear  demonstration-^and  a  matter,  to  a 
considerable  extent,  of  good  judgment  in  conducting  the  company's 
business,  and  good  faith  in  upholding  its  contracts  on  the  part  of 
directors. 

All  the  cases  in  which  an  inquiry  has  arisen  concernfng  the  pro- 
priety or  legality  of  paying  preferred  dividends,  where  the  contract 
18  to  pay  as  often  as  annually  if  there  are  annual  earnings,  concur 
in  this,  that  the  inquiry  must  be  whether  net  profits  have  been 
earned  in  the  particular  year  at  the  expiration  or  which  dividends 
are  demanded.  The  future  wants  and  liabilities  of  the  company 
may,  no  doubt,  be  taken  into  the  calculation  to  a  certain  extent,  as 
will  be  more  fully  explained  hereafter. 

We  think  that  under  any  of  the  approved  definitions  of  net 
earnings,  meaning  such  net  earnings  as  are  applicable  to  dividends, 
the  complainants  make  out  a  case. 

Certamly,  in  a  literal  view,  there  must  be  net  earnings  each 
year  till  1890,  if  not  up  to  the  end  of  the  lease.  For  the  bills 
payable  are  $9,000  per  annum — a  trifle,  only,  more — and  bills 
receivable  are  $36,000,  leaving  $27,000  balance  on  hand  each  year. 
The  preferred  dividends  would  be  $16,062  per  annum,  leaving 
about  $11,000  in  the  treasury  annually.     This  balance  cannot  now 

Eossibly  be  "paid  on  any  debt  of  the  company.     It  is  only  claimed 
y  the  respondents  that  in  the  future  it  may  be  so  used. 
In  People  v.  Niagara  County  Supervisors,  4  Hill,  20,  it  is  said : 
"  Pyofits  generally  mean  the  gain  which  comes  in  or  is  received 
from  any  business  or  investment  where  both  receipts  and  payments 
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are  to  be  taken  into  account."  The  case  of  Dent  v,  London  Tram- 
ways Co.  L.  R.  16  Ch.  Div.  344,  strongly  resembles  the  present 
case  on  this  point.  There,  as  liere,  the  preference  dividenas  were 
dependent  upon  the  profits  of  the  particular  year  only.  Jessel,  M. 
R.,  says :  "  That  means  this,  that  the  preferred  shareholders  only 
take  a  dividend  if  there  are  profits  of  the  year  sufticient  to  pay 
their  dividend.  They  are  coadventurers  for  each  particular  year, 
andean  only  jok  to  the  profits  of  that  year.  If  tiiey  ai-e  lost  for 
that  year,  they  are  lost  forever.  Profits  for  the  year  mean  the  sur- 
plus receipts  after  payins^  expenses  and  restoring  the  capital  to  the 
position  it  was  in  on  the  1st  day  of  January  of  that  year."  Elkins  v. 
Camden  &  A.  R.  Co.,  36  N.  J.  Eq.,  decided  in  1882,  presents  ques- 
tions similar  to  the  present,  and  announces  the  rule  that  the  pre- 
ferred stockholders'  "rights  are  to  be  governed  and  regulated  each 
year  by  the  pecuniary  condition  of  the  corporation  at  the  close  of 
the  year." 

In  Moravvetz  on  Corporations,  2d  ed.  §  459,  an  approved  work, 
the  doctrine  is  stated :  "  The  directors  of  a  corporation  have  a  dis- 
cretionary power  to  withhold  profits  from  the  holders  of  common 
shares  in  order  to  accumulate  a  surplus,  etc.,  but  it  is  the  duty  of 
the  directors  to  pay  the  preferred  shareholdere  their  promised  or 
guaranteed  dividends  whenever  the  company  has  acquired  funds 
which  may  rightfully  be  used  for  the  payment  of  dividends.  This 
rule  applies  with  peculiar  strictness  where  the  preferred  sharehold- 
ers are  entitled  to  receive  their  dividends  annually  out  of  profits 
earned  during  the  current  year  only,  and  a  deficit  in  any  year  does 
not  become  payable  out  of  subsequent  profits." 

But  apply  to  the  question  the  definition  of  net  profits  which 
would  be  regarded  as  Uie  most  liberal  to  the  company,  or  the  hold- 
ers of  the  common  stock ;  allow  that  there  must  be  net  profits 
such  as  should  be  applied  to  dividends;  and  that  funds  maybe 
kept  on  hand  sufficient  to  make  reasonable  provision  for  both  the 
present  and   future  necessities  of  the  company.     A  very  mucli 

?[uoted  definition,  as  applicable  to  railroad  corporations,  is  that 
ormulated  by  Mr.  Justice  Blatchford  in  St.  John  v,  Erie  R.  Co.,  10 
Blatchf.  271:  "Net  earnings  are,  properly,  the  gross  receipts  less 
the  expenses  of  operating  the  road  to  earn  such  receipts.  Interest 
on  debts  is  paid  out  of  what  thus  remains — that  is,  out  of  net 
earnings.  Many  other  liabilities  are  paid  out  of  the  net  earnings. 
When  all  liabilkies  are  paid,  either  out  of  the  gross  receipts  or  out  of 
the  net'earnings,  the  remainder  is  the  profit  of  the  shareholders  to  go 
toward  dividends,  which,  in  that  way,  are  paid  ont  of  the  net  earn- 
ings." This  definition  was  sulwtantially  repeated  in  Warren  v.  King, 
108  U.  S.  389,  Mr.  Justice  Blatchford,  upon  another  bench,  deliver- 
ing the  opinion,  and  asserting  that,  "  while  the  rights  of  a  pre- 
ferred stockholder  are  not  to  be  superior  to  the  rights  of  creditoi-s, 
they  are  nevertheless  enforceable  against  the  company  according  to 
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the  terms  of  the  contract  made  by  them."  "We  refer  to  the  views 
to  which  we  committed  ourselves  upon  this  branch  of  the  case  in 
77  Me.  452,  supra. 

It  will  be  noticed  that  the  definition  of  net  profits,  in  the  case  of 
raih'oad  corporations,  which  are  generally  more  heavily  in  debt 
than  other  kinds  of  business  corporations,  calls  for  the  payment  of 
interest  on  the  company  debt,  but  not  necessarily  for  payment  of  any 
portion  of  the  principal.  At  this  point  the  parties  come  to  a  closer 
issue,  and  really  to  the  turning  point  of  the  controversy.  And  that 
is,  whether  the  bonded  debt  of  $150,000,  due  in  1890,  must  be  first 
wholly  paid  before  any  declaration  of  dividends.  The  respondents 
so  contend.  The  complainants  contend  that,  in  ascertaining  net 
profits,  a  portion  only  of  the  earnings  should  be  reserved  for  the 
payment  of  the  debt,  and  that  the  debt,  or  some  portion  of  it,  when 
it  comes  due,  should  be  extended  in  some  form. 

The  autliorities,  on  the  subject  of  ascertaining  what  are  the  an- 
nual net  profits  or  earnings  oi  a  railroad  corporation,  perhaps  with- 
out exception,  make  a  distinction  between  the  payment  of  its  float- 
ing debt  and  the  payment  of  its  permanent  or  bonded  debt — be- 
tween ordinary  and  extraordinary  indebtedness.  It  is  not  indis- 
Sensable,  however,  that  the  company  be  free  from  the  pressure  of 
oating  debt  before  it  may  lawfully  pay  dividends  even  to  holders 
of  its  non-preferred  stock.  It  may  even,  under  some  circumstances, 
borrow  money  to  pay  dividends.  Morawetz,  Corp.  2d  ed.  §  438, 
and  cases. 

In  many  cases  there  is  difficulty  in  ascertaining  what  the  actual 
condition  of  a  company  may  be.  None  exists  here.  There  could 
not  well  be  an  instance  of  less  complicated  affairs.  The  business  of 
the  company  is  guaranteed,  its  amount  of  income  fixed,  its  expenses 
are  nominal,  and  its  freedom  from  all  the  liabilities  and  risks  usually 
incident  to  the  management  of  a  railroad  is  assured  for  the  next 
thirty-three  yeare. 

In  every  sense  this  last  debt  of  $150,000  is  a  permanent  debt.  It 
is  a  bonded  mortgage,  and  interest-bearing  debt.  The  lease  secures 
it  many  times  over.  The  road  itself  is  an  absolute  security  for  it, 
and  undeniably  for  much  more.  It  is  a  permanent  debt  for  another 
reason.  It  entered  into  the  construction  of  the  road  and  is  repre- 
sented in  its  permanent  property.  A  distinction  between  expenses 
for  constrnction  and  ordinary  expenses  is  maintained  in  the  leading 
cases  on  this  subject.  The  argument  is  that  capital  paid  in  and 
capital  borrowed  unitedly  produced  the  earnings,  and  that  a  pro- 
portionate share  of  the  earnings  should  be  accorded  to  each.  77 
if  e.  453,  supra. 

In  that  view  the  bonded  debt  earns  but  $0000  per  annum  of  the 
$36,000  earned  in  all. 

It  will  be  readily  seen  that  there  are  special  reasons  for  deeming 
the  complainants'  claim  equitable.     Tliey  have  been  required  to 
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remain  in  waiting  for  dividends  for  many  years,  in  order  that  a 
large  amoant  of  the  company's  indebtedness,  say  $250,000,  shonld 
be  fii*st  paid — qnite  an  exacting  construction  against  them  being 
required  to  produce  such  result.  The  company  or  its  common 
shai'eliolders  would  liave  suffered  no  injustice  Iiad  the  debt  to  die 
city  of  Belfast  been  placed  in  a  permanent  funded  form.  Another 
thing,  before  spoken  of,  which  lavora  the  complainants,  is  that  by 
our  former  opinion  their  dividends  were  held  to  be  non-cumulative, 
and  if  lost  now  are  forever  lost.  Still  another  thing  may  be  of 
importance  enough  to  be  taken  into  account,  and  that  is  that  the 
corporation  is  paying  6  per  cent  interest  on  its  bonds,  and  receives 
about  one  third  interest  on  the  sums  which  it  proposes  to  keep  on 
hand. 

The  respondents  go  further  than  to  deny  that  net  profits  have 
been  or  will  be  earned ;  they  contend  that  they  should  not  be 
divided  even  if  they  have  been  earned.  Of  couree,  all  the  net 
earnings  of  an  indebted  company  should  not  always  be  devoted  to 
dividends.  We  think  a  company  should  have  a  right  to  base  its 
calculations  upon  a  final  payment  of  its  debts  at  some  time.  But 
steps  in  that  direction  are  not  to  be  untimely  or  oppressive  to  other 
interests,  and  should  be  such  as  not  to  unreasonably  interfere  with 
the  expectations  or  interests  of  stockholdei's,  and  such  as  will 
not  prevent  a  reasonable  performance  of  all  other  obligations 
which  have  been  assumed  by  the  com  pan  v.     The  more  practical 

Question  is  as  to  how  far  the  earnings  shall  be  reserved  and  how  far 
ivided.  But  it  comes  round  to  the  primary  question,  which  is, 
Have  net  profits  been  earned,  such  as  are  reasonably  applicable  to 
dividends?  The  argument  of  the  learned  counsel  for  the  respond- 
ents seems  to  proceed  upon  the  idea  that  the  complainants  have  a 
prior  right  to  receive  dividends  only  whenever  they  have  been 
actually  declared,  but  that  the.  company  has  the  right  to  refuse  to 
declare  dividends,  whether  they  have  been  earned  or  not.  Such  is 
not  the  letter  or  spirit  of  the  contract  entered  into.  The  promise 
of  the  company  was,  that  dividends  semi-annually  from  net  earn- 
ings "  shall  be  made." 

But  when  the  present  mortgage  debt  of  $150,000  was  established 
it  was  to  be  paid  in  twenty  years,  and  shall  it  not  be  paid  at  the 
end  of  that  time,  asks  counsel  ?  It  may  have  been  supposed  that 
twenty  years  would  be  long  enough  for  the  debt  to  run  without  a 
renewal.  But  if  it  was  even  supposed  that  the  debt  could  be 
conveniently  paid  at  maturity  witliout  renewal,  was  it  not  calculated 
by  the  parties  that  dividends  would  be  in  the  mean  time  distributed 
to  the  preferred  stockholders?  The  result  only  proves  a  miscal- 
culation by  the  company  of  its  ability  to  literally  perform  its 
obligations.  Is  it  an  excuse  for  not  declaring  dividends  out  of  net 
earnings,  provided  there  are  net  earnings,  merely  that  a  company 
cannot  pay  an  entire  bonded  debt  at  maturity  without  creating  a 
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new  debt  or  bori*owing  again  ?  Is  it  not  reasonable  to 'require  the 
company  to  keep  all  its  obligations,  when  they  can  easily  do  so ! 
If  the  company  had  no  means  or  credit  which  wonld  enable  them 
to  place  a  new  obligation  on  the  market,  thei'e  would  be  force  in 
the  position.  But  no  such  inability  is  or  possibly  can  be  pretended. 
Can  it  be  said  that  a  railroad  company  makes  no  net  profits  in  a 
year  in  which  it  gains  $36,000  and  has  only  $9000  to  pay  out, 
because  it  owes  $160,000,  payable  in  four  years,  abundantlpr 
secured  upon  its  property,  wiien  the  company  has  a  perfect  credit 
and  abundant  means  to  enable  it  to  replace  the  old  with  a  new  loan 
on  advantageous  terms?  Does  a  merchant  who  carries  on  business 
partly  on  borrowed  capital,  earn  no  proiits  in  a  year  at  the  end  of 
which,  besides  retaining  his  capital,  he  has  i*eceived  $27,000  more 
than  all  he  has  paid  out,  simply  because  he  owes  a  debt  for  his 
borrowed  capital  which  he  has  abundant  ability  to  pay,  but  not 
without  f urtiier  borrowing  ?  Says  Mbrawetz  (Corp.  §  439) :  "  In 
ascertaining  whether  a  company  has  a  surplus  which  may  be 
divided  among  the  shareholder,  permanent  improvements  made  by 
means  of  borrowed  money  may  often  be  valuea  as  counterbalancing 
the  liability  of  the  company  for  the  money  used  to  construct  them. 

Two  cases  are  relied  on  for  the  respondents,  neither  of  which 
appears  to  us  as  having  any  tendency  to  support  their  general 

Jositions.  One  is  Karnes  v.  Rochester  &  G.  V.  B.  Co.,  4  Abb. 
^r.  N.  S.  107.  That  case  shows  that  two  sets  of  railroad  directors 
were  chosen,  and  a  controversy  was  going  on  between  them  as  to 
which  was  the  legitimate  board.  Pending  that  litigation  a  common 
shareholder — there  was  no  preferred  stock — brouglit  a  bill  to  have 
all  the  moneyed  assets  of  tiie  corporation  distributed  among  the 
stockholdei-s.  There  were  $36,000  in  government  bonds  on  hand ; 
the  debt  was  $70,000,  due  in  seventeen  years;  the  annual  expenses 
were  about  $10,000 ;  and  the  bill,  which  was  demurred  to,  did  not 
allege  whether  there  was  any  annual  balance  of  profits  or  not.  The 
court,  among  other  grounds  of  decision,  said  that  no  breach  of 
any  obligation  on  the  part  of  the  company  to  the  stockholders,  nor 
any  omission  of  duty,  was  alleged ;  that  the  acts  of  directors  should 
not  be  interfered  with  by  courts  except  to  prevent  injustice ;  that 
the  corporation  could  make  no  dividends,  and  the  directors  were 
not  a  party  to  the  bill ;  that  there  was  nothing  to  indicate  that  the 
money  on  hand  was  not  needful  for  the  security  of  the  creditors  of 
the  company;  that  it  was  not  even  alleged  that  the  directors  had 
refused  to  make  a  dividend,  nor  stated  that  one  in  justice  ought  to 
be  made;  and  the  bill  was  dismissed. 

The  other  case  is  Nickals  v.  New  York,  L.  E.  &  W.  E.  Co., 
lately  determined  in  the  Supreme  Court  of  the  United  States, 
reported  in  15  Fed.  Rep.  575.  The  case  was  first  decided  in  the 
circuit  court,  21  Blatchf.  177,  where  it  was  held  that  the  company 
could  not«  a£:ainst  th«:nintcrest8  of  preferred  stockholdei^s,  divert  a 
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large  quantity  of  fnnds  from  tliem  to  other  uses  of  tlie  companj. 
The  decree  was  reversed  in  the  upper  court ;  not  for  any  difference 
between  the  two  tribunals  as  to  the  law  of  the  case,  as  stated  by 
the  judge  below,  but  upon  a  difference  of  opinion  in  making  an 
application  of  the  law  to  the  facts.  The  points  of  the  case  are 
correctly  represented  by  the  headnotes  which  are  as  follows :  '*The 
holder  of  preferred  stock  is  not  entitled  absolutely  to  a  dividend, 
even  if  there  be  'net  earnings'  from  which  such  dividend  miglit 
be  paid.  The  directore  may  use  the  *  net  earnings '  for  the  improve- 
ment of  the  road,  where  such  improvement  is  shown  to  be 
imperatively  necessary  to  the  preservation  of  the  corporate 
property,  and  the  continuance  of  the  corporate  business."  The 
court  were  deeply  impressed  with  the  uncontradicted  testimony  of 
the  president  of  the  company  that,  "  but  for  using  the  funds  in 
question  in  that  case,  the  company  could  not  have  paid  its  iixed 
cliarges,  but  would  have  again  gone  into  bankniptcy,  and  the  entire 
interest  of  the  stockholders  been  destroyed.'*  That  is  unquestion- 
able doctrine.  Preferred  stockholders  are  not  to  be  protected  to 
the  extent  of  endangering  the  rights  of  creditors,  or  wrecking  or 
cripplins:  the  enterprise  of  the  road.  Clark,  Stockh.  §  271 ;  Culver 
V.  Reno^Keal  Estate  Co.,  91  Pa.  367. 

The  condition  of  the  railroad  above  alluded  to,  the  Erie  system, 
illustrates  the  fallncy  of  the  claim  that  all  the  earnings  of  a  railroad 
corporation  should  be  withheld  from  stockholdere  until  its  debts 
are  paid.  That  company  has  a  capital  of  over  $77,000,000  of 
common  and  preferred  stock;  ana  an  indebtedness  exceeding^ 
$100,000,000,  secured  and  unsecured.  The  court  need  not  have 
troubled  itself  over  the  difficulties  presented  in  that  case,  if  it  had 
had  the  courage  to  assume  that  the  preferred  stockholders  were  not 
entitled  to  dividends  until  the  $100,000,000  of  debt  were  paid» 
There  is  hardly  a  railroad  company  in  the  world  that  has  not  a 
funded  debt.  Such  a  rule  would  work  an  injustice  amounting  to 
cruelty  in  many  cases.  Rev.  Stat.  chap.  47,  §  100,  provides  that 
savings  banks  may  invest  their  deposits  in  the  stocks  of  any 
dividend-paying  railroad  in  New  England.  How  wonld  the  rule 
contended  for  work  with  savingp-bank  deposits  invested  in  Maine 
Central  R.  stock,  a  company  having  $3,600,000  stock  and 
$11,000,000  of  indebtedness ;  or  in  the  Boston  &  Maine,  with  a 
debt  of  $7,000,000 ;  or  in  the  Boston  &  Albany,  with  a  debt  of 
$10,000,000 ;  or,  if  we  look  out  of  New  Englandlj  in  the  Chicago, 
Burlington  &  Quincy  R.  Co.,  one  of  the  most  reputable  companies 
in  our  country,  having  more  than  $80,000,000  of  funded  indebted- 
ness?  What  would  annuities  and  life  estates  be  practically  worth 
to  the  holders  of  them  in  railroad  companies,  under  a  rule  whicli 
allowed  no  dividends  until  all  debts  are  paid.  The  history  of 
railroad  enterprises  teaches  us  that  the  old  liabilities  of  companies 
are  well  nigh  habitually  paid  by  the  creation  of  new  ones,  the- 
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general  design  heius  to  lessen  tlie  liabilities  which  arc  represented 
m  the  constraction  by  gradnal  processes. 

The  last  point  which  the  case  presents  is  whether  the  conrt  can 
interfere  in  behalf  of  the  complainants.  We  thnik  it  can  and 
shonld.  The  directors  refnse  to  perform  a  duty.  They  ignore  a 
contract.  They  are  chosen  by  the  holders  of  the  common  stock, 
who  are  the  majority,  and  are  hostile  to  the  interest  of 
the  complainants.  We  asserted  the  right  of  the  court  iSuSa^mS 
in  the  former  case,  and  there  cited  authorities  in  support  'S^mSmm. 
of  it.  Says  Morawetz  (Corp.  §  280) :  "  Where  certain 
shareholders  are  entitled  to  privileges  which  do  not  belong  to  the 
other  membei-s  of  the  company,  the  court  will  provide  a  remedy 
for  an  infringement  of  these  privileges  by  the  other  shareholders 
or  the  company's  agents."  See  Cook,  Stock  &  Stockh.  §  541,  and 
cases  cited.  Says  Wheeler,  J.,  in  Nickals  v.  New  York,  L.  E.  & 
W.  R.  Co.,  supra :  "  When  it  comes  to  the  question  of  using  the 
profits  which  would  go  to  one  set  of  stockholders  for  the  benefit  of 
another  set,  a  more  rigid  rule  should  be  upheld.  The  question 
becomes  more  one  of  riglit  to  be  determined  by  the  law,  than  one 
of  policy  to  be  determined  by  the  discretion  of  the  directors." 
When  the  resolution  of  directors  makes  an  alteration  in  the  prior- 
ities and  payments  provided  in  the  memorandum  of  association,  it 
is  beyond  their  power,  and  may  be  interfered  with  by  the  court. 
Ashbury  v.  Watson,  L.  R.  30  Ch.  Div.  376.  Even  an  action  at 
law  was  allowed  on  a  contract  to  make  a  dividend  of  earnings. 
Bates  V.  Androscoggin  &  K.  R.  Co.,  49  Me.  491. 

But  has  the  court  the  power,  asks  the  learned  counsel,  to  prevent 
a  company  paying  its  debt  wlien  it  comes  due  ?  Not  at  all.  On 
the  contrary,  the  court  would  compel  the  company  to  pay  its  debts 
to  the  letter.  It  will  also  exercise  its  power  in  a  legitimate  case  to 
require  the  company  to  keep  its  other  obligations  legal  or  equitable. 
While  the  company  does  not  owe  a  debt  to  the  preferred  share- 
holders, it  does  owe  them  an  obligation,  founded  upon  a  contract 
which  is  as  sacred  as  any  other  contract.  If  the  company  had  not 
sufiicient  means  or  credit  with  which  to  pay  its  debts  without 
applying  upon  them  the  funds  in  question,  tne  funds  should  be  so 
used.  But  no  creditor  makes  opposition  to  complainant's  claim, 
nor  have  they  any  occasion  to.  The  creditors  must  be  protected, 
and  so  must  the  difiEerent  classes  of  stockliolders,  according  to  their 
respective  rights.  If  the  preferred  stock  is  in  the  way  of  an 
earlier  enjoyment  of  dividends  by  the  holders  of  the  common 
stock  than  otherwise  would  have  been  it  is  an  impediment  of  the 
company's  own  creation.  The  contract  to  pay  dividends  on 
preferred  stock  was  upon  the  sole  condition  that  net  earnings  are 
possessed  by  the  company.  New  conditions  cannot  be  imposed  by 
the  company  alone.     Good  faith  forbids  it. 

Finally,  what  shall  the  decree  be?   The  complainants,  admitting 
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that  the  mortgage  debt  should  be  paid  within  some  reasonable 
time,  which  must  from  necessity  be  somewhat  arbitrarily  fixed,  and 
adopting  the  scheme  sugfi;ested  by  the  court  in  the  former  case,  ask 
that  a  decree  be  passed  aUowing  dividends  for  the  present  and  the 
future  for  such  an  amount  semi-annually  as  will  not  deprive  the 
company  of  an  opportunity  of  extinguishing  its  debt  within  the 
life  of  the  lease,  if  it  desires  to,  and  of  paying  dividends  to  the 
preferred  stockholders  during  the  same  period.  That  would 
require  a  calculation  which  a  master,  and  not  the  court,  should 
inake,  and  we  are  inclined  to  the  view  that  such  an  extensive 
decree  may  not  be  expedient,  all  things  considered,  at  the  pi'esent 
juncture.  The  future  action  of  the  company  may  make  such  a 
comprehensive  proceeding  avoidable. 

The  limited  and  more  direct  inquiry  is  whether  on  January  1, 
1886,  the  company  should  have  declared  a  dividend  on  the  preferred 
stock ;  requinng  therefor  the  payment  of  $16,062.  We  think,  as 
between  itself  and  that  class  of  stockholders,  it  was  possessed  of 
net  earnings  enough,  which  by  its  agreement  it  had  pledged  for 
that  purpose.  It  had  $22,412.32  in  its  treasury ;  it  received  §18,000 
in  addition  on  May  10,  1886;  it  had  nothing  to  pay  until  a  half 
year's  interest,  $4500,  became  due  on  May  15, 1886. 

Bill  sustained  with  costs.     Decree  according  to  the  opinion. 

Walton,  Danforth,  Virgin,  Libbey,  and  Foster,  JJ.,  concurred. 

Dividends  on  Preferred  Stockt — See  Nickals  v.  New  York,  etc.,  R  Co.,  13 
Am.  &  £ng.  R.  R.  Cas.  139;  Chaffee  v.  Rutland  R.  Co.  and  note,  16  lb.  408 
^35;  Dent  t>.  London  T.  Co.,  1  lb.  592;  State  «.  Cheraw,  etc.,  R.  Co.,  9  lb. 
681;  Elkins  o.  Camden  &  A.  R.  Co.  and  note,  9  lb.  689-646;  Belfast  &  M. 
L.  R.  Co.  V.  Belfast,  and  note,  28  lb.  786-748. 


MoBBIB 

V. 

New  Yobk  Cent.  Ain)  H.  R.  B.  Co. 

(Advance  Case,  New  Torlc.     October  4,  1887.) 

Plaintiff,  while  a  passenger  on  one  of  defendant's  railroad  trainSp  was  in- 
jured by  a  wringer  falling  upon  him  from  the  rack  above  the  seat.  The 
wringer  appeared  in  the  rack  simply  as  a  parcel,  wrapped  in  brown  paper, 
and  there  was  nothing  extraordinary  about  the  parcel  or  its  position,  and 
nothing  to  attract  particular  attention  to  it.  In  an  action  to  recover  dam- 
ages for  the  injury,  heldy  that  the  denial  of  a  motion  for  nonsuit  was  error. 
Danforth,  J.,  dissenting. 

Appeal  from  general  terra,  sapremo  court,  third  department. 
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Action  to  recover  for  injuries  received  from  a  wringer  falling 
npon  plaintiff  from  the  rack  above  the  seat  in  a  passenger  car. 
Tlio  wringer  appeared  in  the  rack  simoly  as  a  parcel,  wrapped  in 
brown  paper.  Plaintiff  testified  that  the  ends  of  the  parcel  were 
open,  bat  he  coald  not  discern  what  it  was.  The  conductor  and 
brakeman  did  not  know  of  the  presence  of  a  wringer  in  the  rack 
until  after  the  accident. 

Matthew  Hale  for  appellant. 

Andrew  HanniUon  for  respondent. 

Pegkhabc,  J. — The  learned  judge',  in  submitting  this  case  to  the 
jury,  instructed  them  that  there  was  no  evidence  upon  which  they 
could  find  that  the  car  or  the  rack  thei*ein  was  insufficient,  and 
Jthat  there  was  no  negligence  upon  the  part  of  the  de-jiOTTRucnowTo 
fendant  in  receiving  the  clothes-wringer  in  the  car;  "^J^^^- 
nor  was  there  evidence  that  any  employee  of  defendant  saw  the 
wringer  put  in  the  rack,  or  knew  of  its  being  so  put  in,  and  that 
the  defendants  were  not  guilty  of  negligence  in  permitting  the 
wringer  to  be  put  in  the  rack.  In  this  we  think  he  was  entirely 
right.  He,  however,  did  submit  one  question  for  the  determina- 
tion of  the  jury,  and  in  tlie  following  language:  "The  wringer 
which  has  been  described  to  you  was  in  this  rack.  Was  it  an  ar- 
ticle which  was  insecure  to  be  so  placed,  and  was  it  calculated  to 
endanger  the  safety  of  the  passenger  who  took  his  seat  in  the 
vicinity  of  this  wringer?  The  second  question,  and  perhaps  the 
one  which  is  the  more  important,  is  whether  the  wringer  was  so 
wrapped  and  enveloped  as  to  conceal  the  real  character  of  the 
wringer  from  the  ordinary  careful  inspection  of  the  employee  of 
the  railroad.  The  railroad  corporation,  as  I  regard  the  law,  would 
not  be  liable  even  although  an  article  not  strictly  baggage  «hould 
be  placed  in  one  of  these  receptacles,  provided  the  corporation  had 
no  notice  of  the  character  of  the  objectionable  article,  and  provid- 
ing also,  that  there  was  nothing  in  the  appearance  of  the  parcel  to 
indicate,  upon  proper  inspection  by  the  employees,  the  character  of 
the  article  concealed  in  tlie  package.  .  .  .  Was  it  so  bound  and  so 
enveloped  as  that  the  employee,  in  the  fair  and  honest  discharge  of 
his  duties,  exercising  a  degree  of  vigilance  which  he  ought  under 
the  circumstances  in  your  judgment  to  have  exercised — was  it  so 
exposed  that  by  passing  through  in  the  discharge  of  his  duties 
there,  that  he  should  have  observed  what  it  was  or  not  ?  ...  It  is 
a  simple  question  for  you  to  determine,  upon  this  branch  of  the 
case,  whether  this  wringer  was  so  enveloped  as  not  to  be  obvious 
and  discernible  to  the  employees  of  the  road  in  the  honest  and 
faithful  discharge  of  their  duty,  on  that  occasion,  r-bich  the  law 
required  at  their  hands.  If  it  was  obvious,  they  should  have  ob- 
served ;  if  it  was  not,  then  there  was  nothing  which  gave  to  them 
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oonstractive  notice  of  tho  existence  in  that  wrapper  of  an  article 
which  was  dangerous,  and  which  they  were  bound  to  remove." 

We  think  there  was  not  sufficient  evidence  to  warrant  the  sub- 
mission of  the  question  of  defendant's  negligence  to  the  jury.  It 
NoKviDSKCKov  ^^  uudisputcd  that  the  parcel  was  to  some  extent 
■xouancB.  wrapped  up  in  paper,  and,  even  if  only  covered  in  tlie 
manner  described  by  tlie  plaintiff,  its  apparent  character,  both  as  to 
bulk  and  weight,  was  not  such  as  reasonably  to  call  the  attention 
of  the  train  hands  to  it,  or,  if  noticed  by  them,  it  was  not  so  ap- 
parently placed  in  a  dangerous  position  as  to  demand  from  them 
an  order  for  its  removal  Irom'the  rack.  In  looking  out  for  dan- 
gers arising  from  causes  such  as  this,  we  do  not  think  that  carriers 
of  passengers  arc  to  be  held  to  tlie  exercise  of  the  highest  care 
which  human  vigilance  can  give.  That  measure  of  care  has  been 
spoken  of  as  due  from  them  in  the  actual  transportation  of  the 
passenger,  and  in  regard  to  the  results  naturally  to  be  apprehended 
from  a  failure  to  furnish  safe  road-beds,  proper  machinery,  perfect 
cars  or  coaches,  and  things  of  that  nature.  But  in  regard  to  a 
danger  of  this  kind  a  carrier  of  passengers  is,  we  think,  neld  to  a 
less  strict  measure  of  vigilance.  Keasonable  care  (to  be  measured 
by  the  circumstances  surrounding  each  case)  to  pi'event  accidents 
of  this  nature  is  all  that  is  demanded,  and  we  do  not  think  there 
was  evidence  in  this  case  of  any  such  lack  of  care  on  the  part  of 
the  officer  of  the  train. 

From  the  evidence,  it  seems  to  be  quite  clear  that  there  was 
•  nothing  extraordinary  about  the  parcel,  or  its  position  in  the  rack, 
and  nothing  to  attract  particular  attention  to  it ;  and  so  the  failure 
of  the  train  hands  to  notice  it,  or,  if  noticed,  to  order  its  removal, 
was  not  negligence.  We  think  the  motion  for  a  nonsuit  on  this 
ground  should  have  been  granted,  and  for  this  reason  the  judgment 
should  be  revereed,  and  a  new  trial  ordered :  costs  to  abide  the 
event. 

(All  concur,  except  Danfobth,  J.,  dissenting,  and  Rapallo,  J., 
absent.) 
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Louisville,  N.  O.  lsd  T.  E.  Oo. 

Thompson. 

(Adwmee  Case,  JUtsnsaippi,    April  4,  1887.)  . 

Where  a  railroad  company,  at  a  station  where  a  passen^r  train  and  a 
freight  train  pass  each  other,  stops  the  freight  train  on  a  side  track,  across 
which  passengers  alighting  from  the  passenger  train  are  compelled  to  go  in 
order  to  reach  the  depot,  leaving,  as  it  has  been  its  custom  to  do,  an  opening 
between  the  cars  of  the  freight  train  for  them  to  pass  through,  this  is  an  in- 
vitation to  them  to  use  such  opening;  and  where,  without  warning  or  signal, 
the  engine  of  the  freight  train  is  suddenly  and  rapidly  backed  against  the 
cars,  so  that  a  passenger  is  caught  between  them  while  attempting  to  go 
through  the  open  space,  and  severely  injured,  the  railroad  company  will  be 
liable  if  the  passenger  acted,  under  the  circumstances,  as  a  reasonable  and 
prudent  man  would  do. 

A  verdict  of  (15,000  damages  for  a  broken  thigh,  fractured  pelvis,  and 
other  permanent  injuries,  awarded  a  passenger  injured  by  the  negligence  of 
a  railroad  company,  held  not  excessive. 

Appeal  from  circuit  court,  Franklin  county. 

Tliompson  sued  the  railroad  company  for  damages  sustained  by 
him  by  reason  of  injuries,  permanent  in  their  character,  inflicted, 
as  he  claims,  through  the  negligence  of  the  railroad  company.  The 
jury  returned  a  verdict  for  him,  and  assessed  his  damages  at  $15,000, 
and  the  court  below  refused  to  disturb  it,  and  the  company  appeals. 
The  evidence  tended  to  show,  and  warranted  the  jury  in  finding, 
the  following  state  of  facts  : 

At  Knoxville,  a  station  on  the  road  where  the  injury  occurred, 
was  a  side  track  between  the  main  track  and  the  passenger  depot. 
It  was  then,  and  had  been  for  months,  the  passing  point  for  the 
south-bound  passenger  train  and  the  north-bound  through  freight 
traiTi.  It  was  the  custom  for  the  freight  train  to  take  the  side 
track  in  advance  of  the  passenger  train,  and,  when  it  did  so,  it  ob- 
structed passage  from  the  passenger  depot  to  the  point  on  the  main 
track  where  the  passenger  train  usually  stopped.  To  avoid  that 
obstruction  it  was  customary  for  the  freight  train  to  make  an  open- 
ing  just  opposite  the  depot  by  uncoupling  its  cars,  and  separating 
them  wide  enough  to  admit  oi  passage  by  footmen  to  and  from  the 
cars.  The  employes  of  the  company,  the  mail  and  express  agents, 
passengers,  and  the  public  generally,  usually  passed  and  repassed 
through  the  opening.  It  was  the  custom  of  the  freight  train  to 
couple  up,  and  move  out  after  the  passenger  train  left. 

Ob  the  day  Thompson  was  injured,  he  attempted  to  pass  through 
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the  opening  to  the  passenger  trajn,  when,  without  any  signal,  by 
ringing  the  bell  or  sounding  the  whistle,  or  any  other  warning  caU 
culated  to  give  notice  to  those  on  the  side  of  the  train  from  which 
Thompson  was  approaching,  that  the  opening  was  about  to  be 
closed,  the  engine  backed  with  force  and  rapidity,  and  caught  him 
between  the  draw-heads  of  the  care,  breaking  his  thigh,  crushing 
the  pelvic  bone,  and  injuring  him  for  life. 

The  side  track  was  down  grade  north,  the  direction  the  freight 
train  was  proceeding — so  much  so  that  the  cars,  with  brakes  off, 
would  roll  down  with  great  speed.  To  the  north  of  the  depot 
there  was  a  public  crossing  that  had  been  opened ;  the  engine,  with 
a  number  of  freight  cars  attached,  standing  north  of  the  crossing, 
and  the  remainder  of  the  train  south  of  it,  standing  solidly,  with 
the  exception  of  the  opening  at  the  depot,  through  which  plaintiff 
attempted  to  pass.  Tlie  passenger  train  had  just  arrived* — was  still 
standing  on  tlie  main  trnck — when  plaintiff  was  injured,  and  did 
not  leave  until  after  plaintiff  had  been  removed  from  the  place  of 
injury.  The  object  of  plaintiff's  visit  to  the  tmn  was  to  see  the 
agent  in  reference  to  the  shipment  of  freight  south,  and  to  mail  a 
letter,  and  to  see  a  party  on  business  on  the  opposite  side  of  the 
track  from  the  point  which  he  started  to  cross  it. 

Under  this  state  of  facts  it  is  claimed  by  appellant  that  the  com- 
pany is  not  guilty  of  negligence,  and  that,  if  it  was,  the  plaintiff, 
by  his  own  negligence  in  attempting  the  passage,  contributed  to 
his  own  injury,  and  is  debarred  from  any  recovery  by  reason  of  it. 

In  his  argument  to  the  jury,  one  of  Thompson's  counsel  stated 
^^  that  the  railroad  company  was  bound,  and  was  under  an  obliga- 
tion to  the  general  public,  when  the  passenger  tmin  was  at  tue 
depot,  to  open  the  freight  train  so  that  any  one  might  pass  through, 
whether  from  a  whim  or  on  business ;"  the  counsel  telling  the  jury 
that  this  was  the  law.  Counsel  for  railroad  interrupted  Thompson's 
counsel,  and  asked  the  court  to  correct  him,  ana  require  him  to 
refrain  from  stating  to  the  jury,  other  propositions  of  law  than 
those  announced  by. the  instructions  of  the  court  given  in  the  case, 
which  the  court  refused  to  do. 

W.  A.  Percy  for  appellant. 

-ff".  Cassedy  and  J.  F.  Sessions  for  respondent. 

Arnold,  J. — The  instructions  given  and  refused,  and  the  rulings 
of  his  honor,  the  circuit  judge,  throughout  the  trial  display  accurate 
comprehension  and  discrimination  as  to  the  principles  of  law  in- 
volved in  the  case.  "Without  darkening  counsel  by  words,  and 
without  exploring  or  attempting  to  make  any  contribution  to  the 
learning  in  regard  to  contributory  negligence,  it  may  be  said  with 
entire  confidence  that  on  the  facts  produced  in  evidence  by  ap- 
pellee,  many  of  which  are  not  controverted,  appellant  is  answerable 
for  damages  in  the  cause,  unless  a  railroad  company,  in  the  prose- 
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cntion  of  its  bnsiness,  may  set  a  trap  for  people,  and  after  a  man 
has  been  eanght  in  it  and  killed  or  injured,  escape  liability  by  as- 
suming the  position  that  he  ought  to  have  had  more  sense  and  dis- 
cretion than  to  have  been  deceived  or  misled  by  the  contrivance. 
If  there  is  any  authority  which  supports  such  defense,  we  decline 
to  follow  it. 

Whether  appellant  was  under  obligation  to  make  an  opening 
through  its  freight  train  for  the  benefit  of  the  public,  at  or  about 
the  depot,  when  it  was  on  the  side  track  between  the  jy^,^ 
depot  building  and  the  main  track,  it  did  in  fact  make 
an  opening,  and  had  done  so  habitually  before,  which  was  and  had 
been  used  by  the  public  generally  without  objection  by  appellant. 
The  action  of  appellant,  m  this  respect,  amounted  to  an  induce- 
ment and  invitation  to  the  public  to  avail  of  the  opening  thus  made 
for  the  purpose  of  passing  across  the  side  track.  Under  these  cir- 
cumstances, it  was  the  duty  of  the  railroad  company  to  use  reason* 
able  care  and  prudence  to  protect  persons  from  injury,  crossing  the 
track  at  that  point.  Murphy  v.  iBoston  &  A.  K.  Co.,  133  Mass. 
121 ;  Sweeny  v.  Old  Colony  R.  Co.,  10  Allen,  368 ;  Stewart  v. 
Pennsylvania  R.  Co.,  14  Amer.  &  Eng.  Cas.  679. 

Appellee  was  bound  at  his  peril  to  act,  under  the  circumstances, 
as  a  reasonable  and  prudent  man,  and  if,  acting  thus,  he  was  in- 
jured, he  was  entitled  to  indemnity,  if,  by  ordinary  and  reasonable 
care  on  the  part  of  the  railroad  company,  the  injury  might  have 
been  avoided.  Bard  well  v.  Mobile  &  6,  R.  Co.,  63  Miss.  574 ; 
Vicksburg  &  M.  R.  Co.  v.  McGowan,  62  Miss,  682 ;  Vicksburg  & 
M.  R.  Co.  V.  Alexander,  Id.  496.  This  was  the  view  of  law  sub- 
mitted to  the  jury,  and  the  facts  warranted  the  conclusion  which 
they  reached. 

It  cannot  be  said  that  the  damages  of  $15,000,  awarded  by  the 
jury,  are  excessive.     We  apprehend   that  but  few,  if 
any,  persons  would  submit  to  the  injury  and  suffering  m5bSt«.  "^ 
sustained  by  appellee  for  that  sum. 

If  the  theory  of  law  propounded  by  appellee's  counsel  in  his 
argument  to  the  jury,  in  regard  to  the  obligation  of  the.  railroad 
company  to  open  the  freight  train  so  that  any  one  might  pass 
through,  when  the  passenger  train  was  at  the  depot,  was  deemed 
unsound,  appellant  should  have  asked  instruction  from  the  court 
for  the  jury  on  that  point.  There  was  no  such  abuse  of  the  priv- 
ilesre  of  counsel  in  the  matter  as  to  call  for  correction  here. 

There  is  no  error  in  the  record,  and  the  judgment  is  affirmed. 

Excessive  Damagesi — Where  the  damages  are  so  grossly  excessive  and 
unjust,  that,  in  the  opinion  of  the  court,  the  jury  in  awarding  them  must 
have  been  influenced  by  passion,  prejudice,  or  partiality,  or  have  proceeded 
upon  a  wrong  principle,  a  new  trial  should  be  granted.  B.,F.  &  C.  R  v. 
Pixley,  51  Ind.  22;  Delphi  v.  Lowery,  74  Ind.  520;  Gale  v,  N.  T.  Central, 
etc.,  R.  76  N.  Y.  594;  Berry  «.  C.  R.  .40  Iowa,  564;  P.,  C.   &  St.  L.  R  e. 
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Sponier,  85  Ind.  165;  a.  c,  8  Am.  &  Eog.  R.  R.   Cas.   453;  Graham  «. 
Pacific  R.  Co.,  66  Mo.  536. 

For  Wrongfully  Ejecting  a  Passenger.— Thus,  (3000  was  held  to  be  ex- 
cessive damages  for  wrongfully  expelliog  from  a  car  a  passenger  who  had 
lost  his  ticket  for  a  sleeping-car  berth,  but  gave  satisfactory  assurance  that 
he  had  purchased  the  ticket.  He  was  held  entitled  to  recover  only  the  price 
of  the  ticket  and  a  reasonable  compensation  for  the  inconyenience  of  being 
deprived  of  his  berth,  Pullman,  etc.,  Co.  «.  Reed,  75  111.  125.  In  Quigley 
«.  Cent.  Pac.  R.  Co.  11  Nev.  350,  the  plaintiff  presented  his  ticket  to  the 
conductor,  who  took  it  up  and  refused  to  allow  him  to  ride  without  paying 
his  fare  again,  as  the  ticket  acent  had  informed  him  that  plaintiff  had 
obtained  the  ticket  without  paying  for  it.  Plaintiff  was  accordingly  put  off 
the  train  over  a  quarter  of  a  mile  from  the  station  where  he  had  started,  no 
more  force  being  used  than  was  necessary.  He  was  delayed  one  day,  and 
had  to  purchase  another  ticket  at  an  expense  of  $40.50.  Ifddy  that  a  verdict 
of  (5000  was  so  excessive  as  to  indicate  passion  and  prejudice  on  the  part  of 
the  jury.  So  a  verdict  for  £50  was  held  to  be  excessive  for  ejecting  a  pas- 
senger from  a  train  because  the  conductor  thought  he  had  not  given  him  his 
ticket.  He  was  ejected  three  miles  from  the  station  at  which  he  started  and 
after  waiting  four  hours,  took  the  next  train  to  his  destination.  Huntsman 
«.  Great  Western  R.  Co.  20  Upper  Canada,  Q.  B.  24. 

Daniages  Held  Not  Excessivat — Where  the  conductor  took  up  the  passen- 
ger^s  ticket  and  when  within  a  few  miles  of  his  destination,  accused  him  of 
riding  beyond  the  point  for  which  he  had  paid,  treated  him  insolently,  and 
put  him  off  the  train  where  there  was  no  station  at  nine  o^clock  on  a  dark 
night,  hddf  that  a  verdict  for  (700  was  not  excessive.  Indianapolis,  etc., 
R.  Co.  «.  Milligan,  50  Ind.  392. 

In  DuLaurans  v,  St.  Paul,  etc.,  R.  Co.,  15  Minn.  49,  the  conductor  de- 
manded ten  cents  more  than  the  regular  fare,  which  was  fifty  cents,  from 
the  plaintiff  for  not  procuring  a  ticket  before  entering  the  car,  which  amount 
plaintiff  refused  to  pay.  The  conductor,  while  retaining  the  regular  fare, 
ejected  plaintiff  at  the  next  station,  which  was  not  his  place  of  destination. 
The  supreme  court,  while  considering  a  verdict  of  (500  large,  would  not  dia- 
turb  it. 

The  conductor  of  a  railway  train,  after  a  short  conversation  with  a  female 
passenger,  seized  and  kissed  her  several  times  without  encountering  much 
resistance.  Eeld,  that  (1000  was  not  excessive  damages.  Ryan,  C.  J. 
said:  **She  was  entitled  to  liberal  damages  for  her  terror  and  anxiety,  her 
outraged  feelings  and  insulted  virtue,  for  all  her  mental  humiliation  and 
suffering.^*  In  Illinois,  etc.,  R.  Co.  «.  Johnson,  67  III.  312,  the  passenger 
was  put  off  the  train  in  the  night  time  at  some  distance  from  a  station,  for 
not  procuring  a  ticket  before  entering  the  train.  The  passenger  informed  the 
conductor  that  the  station  was  closed  and  offered  him  the  regular  fare,  which 
was  refused.  Held,  that  the  sum  of  (200  was  not  excessive  damages.  In  a 
similar  case,  a  verdict  for  (500  was  held  to  be  excessive.  Illinois,  etc.,  R. 
Co.  V.  Cunningham,  67  111.  816.  See  also,  Toledo,  etc.,  R.  Co.  v.  Mc- 
Donough,  53  Ind.  289;  Graham  v.  Pacific  R.  Co.,  66  Mo.  536. 

For  Injuries  in  Railroad  Accident. — In  Sawyer  v,  Hannibal,  etc.,  R.  Co., 
37  Mo.  240,  the  injuries  to  a  passenger  in  a  railroad  accident,  consisted  of 
bruises  about  the  shoulders  and  head,  a  scalp  wound  which  quickly  healed, 
and  a  shock  to  the  nervous  system.  The  plaintiff  admitted  that  her  injuries 
were  not  serious,  shortly  after  the  accident,  and  was  able  to  resume  work  two 
or  three  months  afterward.  Hdd,  that  (6900  was  excessive  damages. 
Where  the  plaintiff  lost  one  month's  work,  and  his  injuries  consisted  of 
a  straining  of  the  ligaments  of  a  finger  of  his  right  hand,  which  weakened  it, 
and  awe&ening  of  one  lung,  a  verdict  of  (5000  damages  was  held  excessive. 
Union  Pacific  R.  Co. «.  Hand,  7  Eana.  880.    In  Clapp  «.  Hudson,  etc.,  R.  Go., 
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19  Barb.  (N.  Y.)  461,  plaintifTs  lejB^  was  broken  and  his  head  somewhat  in- 
jured in  a  collision.  Me  was  obliged  to  go  on  crutches  for  three  or  four 
months,  and  though  the  injured  leg,  when  healed,  was  somewhat  shorter 
than  the  other,  yet  he  recovered  his  usual  health.  The  court  reduced  a  ver- 
diet  for  (6000  damages,  to  $4000.  See  also,  Chicago,  etc.,  R.  Co.  v.  Pon- 
drom,  61  111.  833;  Chicago,  etc.,  R.  Co.  v.  Hughes,  69  111.  170. 

For  Carrying  Passenger  beyond  Destination. — In  New  Orleans,  etc.,  R 
Co.  V,  Hurst,  86  Miss.  660,  plaintiff  was  carried  four  hundred  yards  beyond 
his  station,  and  as  the  conductor  refused  to  back  the  cars  to  the  station,  he 
was  obliged  to  get  off.  He  obtained  a  verdict  for  $4500  which  the  Supreme 
Court  declined  to  disturb.  This  case  was  afterward  criticised  in  New 
Orleans,  etc.  R.,  Co.  v.  Statham,  42  Miss.  607,  where  the  court  set  aside  a 
verdict  for  $3275,  for  carrying  plaintiff,  a  person  in  ill-health,  about  sixty 
feet  beyond  the  platform  of  the  station. 


St.  Louib,  Ieon  Mountain  and  S.  R.  Co. 

V. 

Whitb,  by  Next  Friend. 
(Advance  Case,  Arharuas.    March  19,  1887.) 

In  an  action  to  recover  from  a  railroad  for  damages  received  by  plaintiff  while 
alighting  from  a  passenger  train,  ?ield,  although  the  length  of  the  stop  was 
sufficient  to  enable  him  to  leave  the  train  in  safety  under  ordinary  circum- 
stances, and  he  was  young,  presumably  active,  unincumbered  with  baggage, 
and  the  failure  of  the  company  adequately  to  light  its  station  and  platform 
was  not  shown  to  have  contributea  directly  to  the  injury,  yet,  the  injury 
having  been  found  by  the  jury  to  have  been  caused  by  the  railroad^s  negli- 
gence in  this  respect,  the  court  on  appeal  will  not  disturb  the  verdict,  it  ap- 
pearing that  thQ  instructions  given  were  correct. 

Appeal  from  circuit  court,  Nevada  county. 
Dodge  <&  Johnson  for  appellant. 
Smoote^  McRae  <&  Ilinion  for  appellee. 

Smith,  J. — White  recovered  a  verdict  and  judgment  for  $1,- 
000  against  the  K.  Co.  for  injuries  sustained  by  him  as  a  passenger 
in  alighting  from  ofie  of  its  trains.     The  supposed  faot^. 

omissions  of  duty  by  the  defendant  consisted  in  failing  to  stop  the 
train  long  enough  to  enable  the  plaintiff  to  get  off  in  safety,  and 
in  imperfectly  lighting  the  station  for  which  the  plaintiff  was 
bound.  He  was  in  his  twentieth  year,  and  the  accident  happened 
about  two  A.  M.  of  a  dark  night.  His  testimony  was  that  as  soon 
as  the  station  was  announced,  and  the  train  had  come  to  a  stand- 
still, he  arose  from  his  seat,  made  his  way  out  to  the  car  platform,  saw 

no  lights,  and  was  in  the  act  of  stepping  onto  the  station  platform^ 
80  A.  &  £.  R.  Cas.--86 


646  ALABAMA  G.  8.  B.  CO.  V.  ARNOLD. 

when  the  train  suddenly  fitarted,  and  threw  him  between  the  train 
and  platform,  cmshing  his  foot.  He  also  swore  that  the  train 
stopped  about  three  minutes  or  less ;  that  the  cars  were  lighted,  and 
cast  some  light  on  the  platform,  which  he  coald  see  as  ne  was  in 
the  act  of  stepping  off.  The  other  testimony,  as  well  that  for  tlie 
defendant  as  that  given  in  behalf  of  the  plaintiff,  conduced  to  es- 
tablish the  facts  that  the  train  stopped  near  three  minutes,  and 
that  the  station  was  insufficiently  lignted. 

There  is  no  doubt  that  the  plaintiff  received  a  painful  injury. 

permanently  impairing  his  ability  to  earn  a  livelihood, 

noiTBBraroooB^  feut  the  Connection  between  that  injury  and  the  de- 

pictViljl^  fendant's  negligence  is  not  so  apparent.     Tlie  length 

BBDUTuuBD.    ^j  ^j^^  ^^^  ^^^  sufficicnt  to  givc  him  time  to  leave  the 

train  under  ordinary  circumstances.  He  was  young  and  presum- 
ably active,  unincumbered  with  baggage,  and  the  only  passenger 
for  that  station.  The  failure  of  the  company  ade<]^uately  to  light 
its  station  and  platform  is  not  shown  to  have  contributed  directly 
to  the  injury.  Nevertheless  the  jury  may  have  concluded  that  this 
circumstance  was  a  potent  factor  in  producing  the  result ;  and,  as 
the  case  was  submitted  to  them  under  proper  instructions,  there  is 
no  good  reason  for  disturbing  their  verdict.    Affirmed. 

See  next  case  and  note. 


Alabama  G.  S.  B.  Ca 

V. 

Abnold. 

(Adoanee  Gate,  AJabama     May  81,  1887.) 

Li  an  action  for  damages  for  personal  injaries,  where  the  original  com- 
j>laiiit  alle^  that  the  accident  was  caused  by  the  negligence  of  the  railroad 
company,  m  failing  to  provide  a  li^ht  at  the  station,  whereby  the  plaintiff 
would  have  been  able  to  avoid  the  fall  from  the  platform  of  the  station,  an 
amendment  allowing  a  new  count  to  the  complaint,  one  year  after,  allying, 
as  new  matter,  that  the  construction  of  the  platform  rendered  the  same  un- 
safe, does  not  introduce  a  new  cause  of  action,  but  varies  the  allegations  as 
to  a  matter  already  in  issue;  and  is  not  barred  by  the  Alabama  statute  of 
limitations  of  one  year. 

Where  there  is  evidence  tending  to  show  that  the  fall  and  injury  of  plain- 
tiff immediately  followed  his  leaving  the  ticket  office  to  take  the  tram,  it 
cannot  be  termed  on  the  evidence,  as  matter  of  law,  that  the  absence  of  a 
light  was  not  the  proximate  cause. 

Where  a  passenger  has  purchased  a  ticket,  intending  to  take  passage  on 
the  expectea  train,  and  remains  in  the  office  until  the  approach  of  the  train 
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is  announced,  and  when  he  does  what  all  other  persons,  in  like  circumstances, 
had  done  for  years,  without  accident  or  injury,  he  cannot  be  deemed  prima 
J'acie  guilty  of  a  want  of  ordinary  care  if  he  fuls  to  call  for  a  light  or  assist- 
ance in  takin|^  the  train,  although  familiar  with  the  situation. 

When  negh^nce  is  so  gross  as  to  evince  an  entire  want  of  care,  and  is 
sufficient  to  raise  a  presumption  that  the  defendant,  being  cognizant  of  the 
probable  consequences,  is  indifferent  to  the  danger  to  which  the  person  may 
he  exposed,  exemplary  damages  may  be  awarded ;  and,  the  decree  of  neg- 
ligence being  a  question  for  the  jury,  an  instruction  that  the  plaintiff  cannot 
recoYer  exemplary  damages  inYSkdes  the  province  of  the  jury,  and  is  properly 
refused. 

It  is  not  error  to  permit  the  attorneys  of  the  plaintiff  to  examine  the  writ- 
ten charges  requested  of  the  court  by  the  defendant,  before  submission  of 
the  same  to  the  jury. 

Code  Ala.  §  8109,  which  provides  that  *'  charges  moved  for  by  either 
party  must  be  in  writing,  ana  must  be  given  or  refused  in  the  terms  in 
wliich  they  are  written,  and  must  be  taken  by  the  jury  with  them  in  their 
retirement,'*  does  not  abrogate  the  practice  of  reading  them  to  the  jury,  and 
to  have  them  so  read  is  a  matter  of  right. 

The  testimony  of  the  plaintiff  as  to  the  statement  of  his  attending  surgeon 
to  him,  **  that  the  operation  was  a  dangerous  one,''  is  inadmissible  as  hear- 
-say  evidence. 

Appeal  from  circuit  court,  Greene  county. 

Action  for  damages  for  personal  injuries,  by  John  W.  Arnold 
against  the  Alabama  Great  Southern  E.  Co.  Plaintifi  claimed 
ilamages  for  an  injui^y  done  him  February  10^  1885,  when  "plain- 
tifi attempted  to  descend  the  steps  of  said  platform  for  the  purpose 
of  entering  the  car,  and,  in  attempting  to  do  so,  fell,  and  thereby 
received  severe  pei^sonal  injuries,  to  his  damage,  to  wit,  ten  thou- 
sand dollars,  as  aforesaid.  And  the  plaintiff  avers  that  said  fall 
and  injuries  were  caused  by  the  negligence  of  the  defendant,  or 
servants,  in  failing  to  provide  a  light  at  said  station,  whei*eby  plain- 
tiff would  have  been  enabled  to  see  his  way,  and  avoid  said  fall 
and  injuries ;  that  no  light  was  provided,  but  the  darkness  of  the 
iiightthen  and  there  prevailed,  and  said  fall  and  injuries  resulted 
therefrom,  and  not  from  any  fault  or  neglect  on  the  part  of  the 
plaintiff."  This  complaint  alleged  the  injury  occurred  February 
11,  1885,  and  set  forth  other  essential  allegations. 

On  April  20,  1886,  the  couii;  allowed  an  additional  count  to  be 
filed,  which  contained  substantially  the  same  aveiments  as  the  first 
XK>unt,  but  which  alleged,  among  other  things,  that  ^^  the  surface 
of  said  platform  was  elevated  about  four  or  four  and  a  half  feet 
above  the  ground ;  and  plaintiff  avers  that  the  construction  of  said 
steps  and  platform,  as  above  described,  rendered  the  same  unsafe 
ana  dangerous,  and  liable  to  cause  pei*sonal  injuries  to  persons 
passing  over  the  same ;  .  .  .  and  as  said  train,  which  arrived  on 
regular  schedule  time,  was  about  arriving,  the  plaintiff  attempted 
to  pass  over  said  platform,  and  the  steps  constructed  as  aforesaid, 
for  the  purpose  of  entering  the  cars,  and  in  attempting  so  to  do, 
missed  said  steps,  and  fell  to  the  ground,  and  thereby  received 
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severe  pei-sonal  injuries,"  etc.  Tlie  defendant  pleaded  to  said  com- 
plaint :  (1^  not  guilt}^ ;  (2)  contributory  negligence ;  (3)  as  to  so 
much  of  tne  new  count  as  alleges  that  the  construction  of  the  said 
steps  and  platform  rendered  the  same  unsafe  and  dangerous,  th& 
defendant  says  and  pleads  that  the  matters  thus  alleged  in  said  new- 
count  were  introduced  into  this  cause  for  the  first  time  by  said  ne\r 
count,  and  were  not  embraced  in  the  original  complaint  in  this 
cause,  and  that  the  said  mattere  so  introduced  into  this  cause  are 
barred  by  the  statute  of  limitations  of  one  year,  and  occurred  more 
than  one  year  before  said  new  count  was  added ;  (4)  accidental  in- 
jury;  (5)  want  of  ordinary  care.  The  plaintiff  demurred  to  said 
third  plea,  which  the  court  sustained,  and  took  issue  on  the  other 
pleas. 

Tlie  evidence  for  the  plaintiff  tended  to  show  that  on  the  night 
of  February  11,  1885,  he  went  to  Boligee  station,  on  the  defend- 
ant's railroad,  for  the  purpose  of  buying  a  ticket  for  his  passage  to 
Eutaw  station,  upon  said  railroad.  Plaintiff  bought  said  ticket, 
and,  when  he  heard  the  train  coming  into  the  station,  started  to 
the  place  where  passengers  boarded  the  train.  This  was  between 
7  and  8  o'clock,  and  the  night  was  dark  and  cloudy,  so  that  plain- 
tiff could  not  see  the  platform  or  steps  that  lead  from  the  platform. 
In  attempting  to  pass  from  tlie  platform  to  tlie  ground,  the  plain^ 
tiff's  foot  slipped,  and  he  fell,  seriously  injurrng  liis  private  parts. 
He  went  on  to  Eutaw,  and  while  on  the  train  discovered  the  extent 
of  his  injuries,  which  he  had  felt  on  falling,  and  on  amving  tliere 
immediately  summoned  medical  help.  The  only  light  in  the  depot 
was  a  small  lamp,  which  gave  a  very  weak  liglit.  Said  lamp  was,, 
at  the  time  of  the  in  jurv,  on  the  desk  behind  the  door  shuttei-s,  and 
gave  no  light  on  the  platform,  where  there  was  no  light.  Plain- 
tiff was  under  medical  attention,  and  unable  to  do  anv  work  for  a 
long  time,  his  injuries  being  severe  and  long  continuing.  Plaintiff 
proved  that  an  operation  had  been  performed  on  liim  by  Dr.  Mar- 
tin, and  that  "  Dr.  Martin  informed  him  that  the  operation  was  a 
dangerous  one."  To  the  admission  of  this  testimony  defendant 
duly  excepted.  The  evidence  for  the  plaintiff  tended  to  show  the 
nature  and  extent  of  the  injury  received,  and  the  character  of  treat- 
ment given  it. 

The  evidence  on  behalf  of  defendant  tended  to  show  that  no 
one  fell  off  the  steps  or  platform  in  question  that  night  except 
plaintiff,  and  no  other  person  was  ever  known  to  fall  therefrom ; 
but  that  after  the  accident  the  platform  was  repaired,  because  the 
complaint  was  that  strangers  might  get  hurt.  It  was  further  showiv 
that  plaintiff  had  been  about  the  said  station  several  times,  and 
that  on  the  night  in  question,  after  buying  his  ticket,  he  walked 
out  on  the  platform,  and  fell  therefrom ;  that  he  returned  to  the 
station,  and  in  answer  to  an  inquiry  as  to  whether  he  was  hurt  re- 
.pHed,  ".Not  much,  if  any."     Th^  evidence  also  tended  to  show 
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that  the  lamp  in  the  station-house  was  brightly  burning,  and  so  lo- 
•cated  that  it  threw  the  light  out  of  the  door,  upon  the  platform, 
toward  the  steps ;  that  there  were  two  lanterns  also  at  said  stations, 
lit  and  burning,  and  that  it  was  the  duty  of  the  porter  to  light  per- 
sons to  and  from  the  train,  which  he  did. 

The  evidence  being  closed,  the  counsel  argued  the  case,  and  the 
court  charged  the  jury.  '^  At  the  close  of  the  oral  charge  the  court 
referred  to  the  seventeen  several  charges  in  writing  hereafter  set 
forth,  each  of  which  the  defendant  liad  delivered  to  the  court 
4ifter  the  foregoing  evidence  had  been  introduced  on  trial,  with  a 
request  tliat  each  of  said  charges  separately  be  given  by  the  court. 
On  thus  referring  to  said  several  charges,  the  court  remarked  that 
it  would  give  some  of  said  several  charges,  and  refuse  others,  but 
that  it  had  not  entered  any  action  or  intended  action  of  the  court 
on  any  of  said  charges.  Thereupon  the  two  attorneys  who  had 
made  said  opening  and  closing  speeches  for  the  plaintiff  requested 
the  court  to  allow  them  to  have  and  to  examine  said  several  charges, 
«ach  of  which  the  defendant  had  asked  the  court  to  give,  in  order 
that  they  (the  said  attorneys  of  plaintiff)  might  have  the  opportu- 
nity to  make  waivers  as  to  each  of  said  charges,  and  might  prepare 
oounter-charges,  or  take  such  other  course  as  they  might  deem  best 
for  the  plaintiff.  The  defendant,  by  its  attonieys,  objected  to  the 
«aid  request  by  said  attorneys  of  plaintiff ;  but  the  court  overruled 
said  objection,  and  delivered  said  seventeen  several  charges  to  the 
attorneys  of  the  plaintiff,  who  examined  them,  and  redelivered 
them  to  the  court,  with  expression  of  their  wishes."  To  said  ac- 
tions of  the  court  the  defendant  duly  excepted. 

The  court,  having  marked  "  Refused"  on  charges  1,  2,  3,  and  4, 
handed  them  to  the  jui*y,  with  the  instruction  '^  that  they  must  re- 
gard and  treat  each  of  these  four  charges  as  not  containing  any 
connect  statement  of  law ;"  to  which  action  of  the  court  defendant 
•duly  excepted.  The  court  having  marked  ''  Given"  on  the  charges 
from  5  to  17,  the  defendant  asked  the  court  either  to  read  these 
•charges  to  the  jury  or  to  allow  one  of  the  defendant's  attorneys  to 
read  them  to  the  jury.  But  the  court  overruled  this  request  of 
defendant,  and  refused  either  to  read  said  last-mentioned  charges, 
or  any  of  them,  to  the  jury,  or  to  allow  any  of  said  last-mentioned 
charges  to  be  read  to  the  jury  ;  to  which  actions  of  the  count  the  de- 
fendant duly  excepted.  The  count  then  handed  the  said  charges  to 
the  jury,  and  directed  them  to  read  all  of  them,  and  to  take  the  13 
charges  which  were  marked  "  Given,"  in  connection  with  the  said 
•oral  charge  of  the  court,  as  announcing  law,  and  each  of  the  charges 
marked  **  Refused"  as  not  announcing  law  ;  to  whicli  actions  of  the 
court  the  defendant  duly  excepted. 

The  said  charges,  which  the  court  separately  refused  to  give, 
although  requested  in  writing  by  the  defendant,  and  to  which  ac- 
tions of  the  court  defendant  excepted,  are  as  follows :  ^^  (1)  If  the 
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jury  believe  all  the  evidence,  they  must  find  for  the  defendant 
under  the  first  count  of  the  complaint.  (2)  If  the  jury  believe  all 
the  evidence,  tbev  must  find  for  the  defendant  under  the  second 
count  of  the  complaint.  (3)  If  the  jury  believe  all  the  evidence, 
the  jury  are  not  authorized  to  give  to  the  plain tiflE  exemplary  dam- 
ages. (4)  If  the  jury  believe  all  the  evidence,  they  are  not  author- 
ized to  find  that  the  injury  to  the  plaintiff  was  wanton  or  inten- 
tional,  or  to  assess  exemplary  damages  against  the  defendant. 

The  jury  having  found  their  verdict  for  the  plaintiff  for  $9000^ 
the  defendant  appeals,  and  assigns  the  actions  of  the  court  in  sus- 
taining said  demand,  and  those  noted  as  excepted  to,  as  error. 

Saml.  F,  Eice^  Thos.  B,  RoulhaOy  and  T.  C.  Clark  for  appel- 
lant. 

J.  B.  Heady  contra. 

Clopton,  J. — The  original  complaint,  which  contained  but  one- 
count,  sets  forth  as  the  cause  of  action  that  the  plaintiff,  on  Febru- 
AJrtKDifBKT  OF  ^n  H>  188.5,  sustained  injuries  by  reason  of  the  negli- 
C01IPI.A1MT.  gence  of  defendant  in  failing  to  provide  light  at  a  sta-^ 
tion  called  fioligee,  where  persons,  desiring  to  take  passage  on 
the  trains,  were  required  to  purchase  tickets,  and  to  which 
place  the  plaintiff  went  for  the  purpose  of  purchasing  a  ticket 
to  take  passage  on  a  train  which  arrived  after  dark.  After 
the  expiration  pf  more  than  one  year  from  the  time  of  the  injury,, 
the  complaint  was  amended  by  the  addition  of  another  count,  which 
alleges  tne  same  injury  as  occurring  at  the  same  time  and  from  the 
same  cause  as  in  the  original  complaint,  but  introduces  a  minute 
description  of  the  height,  dimensions,  and  condition  of  the  plat- 
form on  which  the  ticket  office  was  erected,  and  of  the  steps  lead- 
ing thereto.  To  these  additional  allegations  the  defendant  pleaded 
the  statute  of  limitations.  The  amendment  does  not  introduce  a 
new  cause  of  action,  but  varies  the  allegations  as  to  a  matter  al- 
ready in  issue.  The  injury,  and  the  negligence  complained  of  as 
the  cause,  are  the  same  as  set  forth  in  both  counts;  and, 
while  it  is  averred  that  the  construction  of  the  steps  and  plat- 
form rendered  them  unsafe  and  dangerous,  this  does  not  constitute 
the  negligence  alleged  to  be  the  cause  of  the  injury  on  account  of 
which  a  recovery  is  sought ;  but,  as  we  interpret  the  count,  the  al- 
legations are  intended  to  show  a  greater  and  more  imperative  duty 
to  provide  a  light,  from  the  failure  to  do  which,  it  is  distinctly  and 
expressly  averred  in  the  new  count,  the  injuries  resulted.  Under 
neither  count  is  the  plaintiff  entitled  to  recovery  for  any  negli- 
gence other  than  the  failure  to  provide  a  light.  Toledo,  W.  &  R. 
Co.  V.  Foss,  88  111.  551.  The  statute  of  limitations  will  not  avail,, 
when  the  amendment  does  not  introduce  a  new  cause  of  action, 
unless  the  bar  is  complete  at  the  time  of  the  institution  of  the  suit» 
Dowling  V.  Blackman,  70  Ala.  303. 
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The  right  of  the  defendant  to  the  affirmative  charges  requested 
is  rested  on  two  grounds:  That  the  evidence  fails  to  establish  the 
leo^al  relation  of  cause  and  effect  between  the  particular  defkkdamt's 
neojhffence  or  wrong:  described,  and  the  fall  and  iniu-  must  be  proxi- 

•   ^^  !•  3        i>  ■%       1  1"         •/«  f  MAT*   CAUSK  OF 

ries  complained  of ;  and  that  plaintiffs  own  negligence  thkikjury, 
contributed  thereto.  Unquestionably,  the  negligence  of  the  de- 
fendant must  be  the  proximate  cause  of  the  injury  to  entitle  the 
plaintiff  to  i*ecover ;  that  is,  that  the  injury  sustained  was  such  as 
might  have  been  reasonably  anticipated  in  the  ordinaiy  and  usual 
coui'se  of  events.  No  dijficulty  arises  when  the  damage  directly 
follows  the  wrong;  when  they  are  so  proximately  contemporane- 
ous that  no  time  or  occasion  is  affordea  for  the  operation  of  an- 
other instrumentality.  It  ordinarily  arises  when  there  is  an  inter- 
vening cause,  or  several  causes  contributing  to  the  i*e8ult.  Gener- 
ally, in  such  case,  the  law  will  attribute  the  injury  to  the  last  cause, 
when  it  follows  in  immediate  succession.  But  the  agency  nearest 
ill  point  of  time  is  not  regarded  in  every  case  as  the  proximate 
cause,  in  contemplation  of  law.  The  injury  will  be  referred  to  the 
nearest  and  immediate  agency  only  when  it  is  independent  of  the 
original  act  or  conduct  of  the  defendant.  If  tlie  intervening 
causes  are  merely  incidental,  having  been  set  in  motion  by  the  first 
cause,  and  are  not  new  and  independent  forces  sufficient  of  them- 
selves to  cause  the  disaster,  the  law  passes  these,  and  traces  the 
injury  to  the  wrongful  act  which  puts  them  in  oj^ration.  The 
principle  is  that,  if  the  injury  is  produced  by  the  wrongful  act 
during  the  continuance  of  its  causation,  it  will  be  regarded  as  the 
proximate  cause ;  but  as  too  remote,  though  furnishing  the  occa- 
sion, when  the  injury  occurs  after  the  act  is  completed  and  termi- 
nated, by  the  intervention  of  another  and  independent  cause.  "  On 
the  intervention  of  otlier  agencies,  the  inquiry  should  be,  is  the 
original  wrongful  act  an  antecedent,  efficient,  and  dominant  canse, 
which  put  the  other  causes  in  operation  ?"  Cooley,  Torts,  70 ;  In- 
surance Co.  <o.  Boon,  95  U.  S.  117 ;  Billman  v,  Indianapolis,  C.  & 
L.  R.  Co.,  40  Amer.  Rep.  230  ;  Jordan  v.  Wyatt,  4  Grat.  151 ; 
Ricker  v.  Freeman,  9  Amer.  Rep.  267 ;  Sheridan  v,  Brooklyn,  C. 
&  N.  R.  Co.,  36  N.  Y.  39 ;  East  Tennessee,  V.  &  G.  R.  Co.  v. 
Lockhart,  79  Ala.  315. 

But  it  is  unnecessary  to  pursue  this  line  of  consideration  further, 
for  it  will  be  observea  there  is  no  pretence  of  a  third  independent 
cause  having  intervened ;  but  the  contention  is  that  the  proximate 
cause  was  the  slipping  of  plaintiff's  foot  from  under  him,  as  he 
was  stepping  from  the  platform,  and  that  the  fall  and  iniury  were 
either  purely  accidental,  or  the  result  of  a  want  of  ordinary  care 
and  caution  on  his  part.  In  the  cases  to  which  our  attention  has 
been  cited  there  was  either  an  independent  intervening  cause,  or 
the  action  of  the  independent  will  of  the  party  injured,  or  contrib- 
utory negligence.    In  one  of  the  cases,  Henry  v.  St.  Louis,  K.  C 
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&  N.  R.  Co.,  43  Amer.  Rep.  762,  the  plaintiff,  being  a  passenger, 
was  directed  to  change  curs  at  a  way  station,  and,  having  entered 
the  caboose  attached  to  another  train,  was  ordered  to  get  out  bj 
an  employ^,  because  the  train  was  not  ready.  After  standing  a 
short  time  on  the  platform,  he  stepped  on  an  adjacent  track,  and 
while  standing  there  was  injured  by  another  train.  It  is  said  :  "  If 
any  injury  had  happened  to  him  while  in  the  act  of  prudent!}' 
obeying  the  order  to  get  out  of  the  caboose,  such  injuiy  would 
have  been  the  proximate  result  of  his  expulsion  ;  but  after  he  was 
out  of  the  caboose  he  was  entirely  free  to  select  his  own  position, 
and  did  so  after  some  minutes  of  meditation  and  consultation  as 
to  what  course  he  should  pursue."  And  further  :  "If  the  plain- 
tiff, at  the  time  he  was  injured,  had  been  on  his  way  to  the  ca- 
boose, or  otherwise  lawfully  crossing  the  track,  and  before  cross- 
ing the  same  had  looked  and  listened,  and  could  neither  see  nor 
hear  an  approaching  train,  he  would  undoubtedly  have  a  right  of 
action."     The  principle  extracted  is  that  his  expulsion  was  not  the 

1>roximate  cause,  though  the  occasion,  of  his  injury,  by  reason  of 
laving  put  himself  in  the  exercise  of  his  independent  will,  in  an 
unlawful  position,  after  the  causative  power  oi  his  expulsion  had 
terminateo  ;  but  if,  in  consequence  of  tne  order  to  leave  the  caboose, 
lie  had  been  in  a  position  where  he  could  be  lawfully,  and  had  ex- 
ercised due  care,  the  injury  would  have  been  referred  to  his  ex- 
pulsion. It  may  be  conceded  that  the  immediate  occasion  of  the 
fall  and  injury  of  plaintiff  was  the  slipping  of  his  foot.  But  back 
of  this  recur  the  questions,  was  a  light  necessary  to  enable  persons 
to  see  their  way  safely  from  the  ticket  office  to  the  cars?  and  was 
the  want  of  such  light  the  efficient  and  dominant  cause,  producing 
the  false  step,  which  caused  plaintiff's  foot  to  slip  ?  Tliough  no 
action  lies  if  the  fall  was  accidental,  and  without  the  fault  of  de- 
fendant, these  are  questions  resting  in  inference,  and  were  prop- 
erly submitted  to  the  jury.  There  being  evidence  tending  to  show 
that  the  fall  and  injury  of  plaintiff  immediately  followed  his  leav- 
ing  the  ticket  office,  it  cannot  be  affirmed  on  the  evidence,  as  mat- 
ter of  law,  that  the  absence  of  light,  if  such  be  the  fact,  was  not 
the  proximate  cause.  East  Tennessee,  V.  &  G.  R.  Co.  v.  Lock- 
hart,  79  Ala.  315. 

As  long'and  well  settled  in  this  State,  contributory  negligence 
is  matter  of  defence,  and  the  burden  of  establishing  it  is  on  the  de- 
No  coMTRiBu-  fendant.  Unless  there  is  no  conflict  in  the  evidence, 
OBNCK.  '  and  no  material  fact  left  to  inference;  unless  on  the 

undisputed  facts,  and  all  inferences  that  may  be  reasonably  de- 
duced, it  follows,  as  a  conclusion  of  law,  the  affirmative  charge 
was  properly  refused.  The  argument  is  that  plaintiff  was  in 
possible  danger  while  he  remained  in  the  ticket  office;  that  he 
knew  the  surroundings  and  the  circumstances  which  endangered 
him,  and  that  they  demanded  precautionary  measures.    Notwith- 
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standing,  he  chose  to  take  the  risk  without  calling  for  light  or  as- 
sistance, the  omission  of  which  is  want  of  ordinary  care.  The 
principle  invoked  is,  that,  if  a  passenger  unnecessarily  exposes  him- 
self to  danger,  he  does  so  at  his  own  peril ;  and  that  to  put  his  life 
in  jeopardy,  to  save  himself  from  mere  inconvenience,  is  inex- 
cusable rashness.  The  law  unquestionably  devolves  on  railroad 
•companies  the  obligation,  not  only  to  properly  construct  and  keep 
in  safe  condition  their  ticket  office,  and  the  platforms  and  ap- 
.  proaches  thereto,  but  also  to  provide  sufficient  and  suitable  light 
wh^n  the  trains  arrive  and  depart  in  the  nighttime.  Montgomery 
&  E.  R.  Co.  V.  Thompson,  77  Ala.  448. 

The  plaintiff  was  at  the  station  by  the  implied  invitation  of  de- 
fendant. He  had  purchased  a  ticket,  intenaing  to  take  passage  on 
the  expected  train  ;  and  there  is  evidence  tending  to  show  that  he 
remained  in  the  ticket  office  until  the  approach  of  the  train  was 
announced  by  the  blowing  of  the  whistle.  The  necessity  of  per- 
sons desiring  to  take  passage  on  the  trains,  and  the  invitation  to 
the  traveling  public  to  go  to  the  ticket  office,  is  a  standing  and 
continuing  assurance  that  due  precaution  will  be  taken  to  insure 
safety.  If  the  defendant  lield  out  to  the  plaintiff  that  the  situation 
and  condition  of  the  platform  and  steps  were  such  as  to  afford  safe 
and  suitable  passage  without  a  light  from  the  ticket  office  to  the 
train,  less  vigilance  and  care  will  be  required.  Gaynor  v.  Old 
Colony  &  N.  R.  Co.,  100  Mass.  208.  Ordinary  care,  as  generally 
defined,  is  such  care  as  men  of  common  prudence  use  in  like  posi- 
tion and  circumstances.  The  plaintiff  cannot  be  deemed  prima 
fade  guilty  of  a  want  of  ordinary  care  if  he  did  what  alt  other 
persons,  in  like  circumstances  had  done  for  years,  without  accident 
or  injury.  City  Council  Montgomery  v,  Wright,  72  Ala.  411. 
If,  therefore,  by  the  fact  that  defendant  held  out  the  place  as  safe 
and  suitable,  by  the  plaintiff's  familiarity  with  the  situation,  and  by 
its  constant  and  actual  use,  he  was  induced  to  honafide  believe  that 
he  could  pass  with  safety,  using  due  care  in  walking,  and  he  did 
use  such  care,  he  cannot  be  charged  with  having  unnecessarily  exi 
posed  himself  to  danger,  or  with  a  want  of  ordinary  care  and  cau- 
tion. On  the  other  hand,  if  the  plaintiff  knjew  that  it  was  danger- 
ous to  attempt  to  pass  in  the  dark,  and  did  not  honestly  believe 
that  he  could  do  so  without  accident  or  injury,  and  there  was  a 
light  convenient,  of  which  he  would  have  had  the  benefit,  and  he 
omitted  to  avail  himself  of  its  advantage,  these  are  circumstances 
which  may  be  considered  in  determining  whether  the  plaintiff  un- 
necessarily exposed  himself  to  danger.  But,  these  material  facts 
resting  in  inierence,  it  results  that  the  question  of  contributory 
negligence  was  properly  submitted  to  the  jury. 

The  circumstances  under  which  exemplary  damages  may  be  as- 
sessed, have  been  so  often,  so  fully,  and  so  recently  considered, 
that  further  discussion  is  not  required.    The  record  not  informing 
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US  that  special  instrnctioQs  were  asked,  relating  to  the  circnm- 
WRCff  BXBii-  stances  under  which  such  damages  may  be  allowed,  a 
mere  statement  of  the  rule  will  suffice.  Without  resting 
its  application  to  be  determined  by  the  shadowy  and 
indefinable  line  that  distinguishes  gross  from  ordinary  negligence, 
a  somewhat  more  specific  rule  has  been  established  by  our  decis- 
ions.  That  rule  is,  when  negligence  is  so  gross  as  to  evince  an  en- 
tire  want  of  care,  and  is  sufficient  to  raise  a  presumption  that  the 
defendant,  being  cognizant  of  the  probable  consequences,  is  indif- 
ferent to  the  danger  to  which  the  persons  or  property  et  others 
may  be  exposed — "a  conscious  indifference  to  consequences" — 
exemplary  damages  may  be  awarded.  It  is  not  necessary  that  the 
injury  shall  be  wilful.  Wilkinson  v.  Searcy,  76  Ala.  176 ;  Lein- 
kauf  V,  Morris,  66  Ala.  406;  South  &  N.  A.  R.  Co.u  McLendon, 
63  Ala.  266.  In  the  case  last  cited,  the  plaintiff  sustained  injuries 
caused  by  the  failure  and  neglect  to  keep  in  proper  repair  a  bridge 
which  the  railroad  company  had  erected  on  its  right  of  way  on  a 
public  highway,  and  which  had  been  out  of  repair  for  several 
weeks.  It  was  held  that  the  plaintiff  might  recover  exemplary 
damages  if  the  negligence  was  gross,  and  that  a  charge  that  the 
plaintiff  cannot  recover  such  damages  was  properly  refused ;  the 
degree  of  negligence  being  a  question  for  the  determination  of  the 
jury.  The  same  ruling  is  applicable  in  the  present  case.  Had 
the  instruction  been  given  in  tne  terms  written,  the  court  would 
have  invaded  the  province  of  the  jury. 

It  is  difficult  to  conceive  any  step  or  proceeding  taken  in  open 
court,  by  either  party,  in  the  conduct  and  progress  of  a  trial,  of 
which  the  adversary  party  has  not  the  undoubted  right  to  be  in- 
^  formed,  and  the  opportunity  to  examine,  and  deny  or 

CHARGES  MAT  BB  avoid.     Coucealment  and  secrecy  in  such  case  are  vio- 
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OPPOSING  AT-  lations  of  the  rights  of  litiffants,  and  contravenes  the 
policy  of  public  trials,  and  the  right  of  every  party  to 
be  heard.  There  is  no  error  in  the  court  naving  permitted  the 
attorneys  of  the  plaintiff  to  examine  the  written  charges  requested 
by  defendant.  An  examination  was  proper,  and  may  have  been 
necessary  to  enable  them  to  determine  wliether  to  waive,  except, 
or  ask  explanatory  or  qualifying  instruction. 

The  uniform  practice  was,  prior  to  the  enactment  of  section  310^ 
of  the  Code,  and  the  general  custom  since  has  been,  to  give  orally 
instructions,  and  read  or  cause  to  be  read  to  the  jury  charges  re- 
And  rkad  to  quircd  by  the  statute  to  be  in  writing.  The  section 
THB  JURY.  provides :  "  Charges  moved  for  by  either  party  must  be 
in  writing,  and  must  be  given  or  refused  in  the  terms  in  which 
they  are  written  ;  and  it  is  the  duty  of  the  iudge  to  write  '  Given' 
or  '  Refused,'  as  the  case  may  be,  on  the  aocument,  and  sign  his 
name  thereto,  which  thereby  becomes  a  part  of  the  record,  and 
must  be  taken  by  the  jury  with  them  on  their  retirement."     The 
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purpose  of  requiring  requested  instructions  to  be  in  M-riting  is  to 

Prevent  misunderstanding  between  the  judges  and  the  attornej'. 
'he  judge  is  required  to  write  "  Given"  or  *'  Refused,"  and  sign 
the  same,  that  they  may  become  parts  of  the  record  ;  and  the  jury 
are  allowed  to  take  them  during  tneir  deliberations,  to  avoid  errora 
of  memory,  or  failure  of  recollection,  or  the  confusion  of  charges 
as  given  or  refused.  Miller  v.  Hampton,  37  Ala.  342.  It  was  not 
intended  by  providing  that  the  jurj'  may  take  the  charges  with 
them  on  their  retirement,  which  applies  alike  to  those  given  or  re- 
jfusedj  t©  abrogate  the  practise  of  reading  or  causing  to  be  read  to 
the  jnry,and  to  substitute  handing  them  to  the  jury  therefor.  Not 
having  expressly  declared  the  mode  of  giving  instructions,  the 
statute  merely  requires  the  judge  to  write  "Given"  on  such 
charges  as  are  given,  in  conformity  with  the  common  practise. 
Reading  the  charges  is  calculated  to  impress  the  jury  that  instnic- 
tions  prepared  by  counsel,  and  given,  are  entitled  to  equal  consid- 
eration with  the  general  charge  of  the  court,  and  to  enable  them 
more  thoroughly  to  comprehend  the  principles  of  law  applicable 
to  the  diflEerent  aspects  of  the  case,  by  having  their  attention  thus 
specially  directed  to  the  instructions.  All  communications  between 
the  court  and  the  jury  should  be  had  in  the  hearing  of  the  parties. 
It  was  intended  by  the  statute  to  prohibit  withholding  the  charges 
from  the  jury  after  having  been  read  to  them.  It  was  the  right  of 
the  defendant  to  have  the  instructions  moved  for  and  given  read 
to  the  jury. 

While  the  nature  and  danger  of  the  operation  to  which  olaintiff 
was  subjected  are  proper  circumstances  to  be  considered  in  deter- 
mining the  anxiety,  and  mental  and  physical  pain  caused  thereby, 
and  while  it  may  have  been  proper  to  show  the  mere  fact  that  he 
was  informed,  without  calling  for  the  declarations  themselves,  it  is 
not  permissible  to  prove  by  the  plaintiff,  for  any  purpose,  what  the 
surgeons  said  to  him.  Thev  do  not  fall  within  any  of  the  excep- 
tions to  the  general  rule  of  the  inadmissibility.of  hearsay  evidence. 
Blackman  v.  Johnson,  35  Ala.  252.     Reversed  and  remanded. 

Station  Approaches^ — The  railroad  company  is  bound  to  properly  con- 
struct and  keep  in  safe  condition  its  ticket  of&ces,  platforms  and  approaches 
thereto,  and  furnish  safe  and  proper  means  of  ingress  and  egress  therefrom^ 
Burgess  v.  G.  W.  R.,  6  C.  B.  (M.S.)  923,  95,  E.  C.  L. ;  Nicholson  v,  L.  &  Y.  R., 
3  H.  C.  534;  Clussman  v,  L.  I.  R.,  73  N.  Y.  606;  Hulbert  t^.  N.  Y.  C.  R.,  40 
N.  Y.  145;  Bennett  v,  L.  &  M.  R.,  102  U.  S.  577;  Harburg  v.  C.  &  N.  W.  R.» 
49  Wis.  358;  s.c,  1  Am.  &  Eng.  R.  R.  Cas.  65. 

In  Brassell  d,  N.  Y.  C.  &  H.  R.  R.,  84  N.  Y.  241 ;  s.  c,  3  Am  &  Eng.  R.  R. 
Cas.  380,  Andrews,  J.,  said:  **  A  passenger  when  taking  or  leaving  a  railroad 
car  at  a  station  has  the  right  to  assume  that  the  company  will  not  expose 
him  to  unnecessary  danger;  and  while  he  must  himself  exercise  reasonable 
care,  his  watchfulness  is  naturally  diminifthed  by  his  reliance  upon  the  dis- 
-charge  by  the  company  of  its  duty  to  passengers  to  provide  them  with  a  safe 
passage  to  and  from  the  train.'* 

See  also,  3  Am.  &  Eng.  R.  R.  Cas.  384,  note. 
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Lights  at  Stations  and  Platforms. — The  railroad  company  must  also  fur- 
nish sufiicent  lights  at  its  stations  and  platforms  to  securely  guide  the  steps 
of  its  passengers,  and  is  liable  for  injuries  resulting  from  its  failure  to  do  so. 
Stewarts.  L  <&  G.  N.  R.,  63  Texas  289;.  s.c.,  2  Am.  <&  Eng.  R.  R.  Cas.  49*?; 
Knight  V,  P.  8.  &  P.  R..  56  Me.  234;  Buenemann  v.  St.  P.  M.  &  M.  R.,  32 
Minn.  390;  18  Am.  &  Eng.  R.  R.  Cas.  153;  Patten  v.  Chicago,  etc.  R.  Co.,  82 
Wis.  624;  Osborne  v.  Union  Perry  Co.,  58  Barb.  (N.Y.)  629;  Montgomery  A 
E.  R.  Co.  «.  Thompson,  77  Ala.  448. 
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{Advance  Coie^  Louidana.     May  23,  1887.) 

It  is  the  legal  duty  of  railway  companies,  as  carriers  of  passengers,  to  pro- 
Tide  platform  and  other  accommodations  for  passengers  who  desire  to  take 
their  trains  at  stations  where  passengers  are  usually  taken  on  or  put  out;  to 
furnish  safe  and  proper  means  of  ingress  and  egress  to  and  from  trains,  plat- 
forms, station  approaches,  etc. ;  and  to  furnish  at  night  sufficient  lights  to 
securely  guide  the  way  and  the  steps  of  their  passengers,  as  well  as  servants 
necessary  to  inform  them  and  instruct  them  as  the  location  of  the  trains,  and 
as  to  the  usual  and  safest  mode  of  reaching  them.  This  rule,  which  courts 
must  rigidly  enforce,  is  violated  by  a  railroad  company  which,  for  any  rea- 
son, leaves  one  or  more  coaches  of  a  passenger  train  outside  of  the  depot 
yard  or  station  grounds  at  which  the  train  stops  to  take  on  and  put  out  pas- 
sengers, and  which  thus  obstructs  at  night  the  lights  so  situated  by  the  city 
as  to  lighten  both  sides  of  the  track  on  which  the  train  stands. 

Hence  a  railroad  company  is  responsible  for  injuries  received  by  a  passen- 
ger seeking  to  board  one  of  its  trains  at  night,  who  finds  no  one  to  inform 
him  how  to  reach  the  sleeping-car  attached  to  the  train,  which  is  left  stand- 
ing outside  of  the  yard,  and  to  which  a  sidewalk,  erected  by  the  com{nin7 
under  a  contract  with  the  city,  leads  in  a  direct  route,  which  the  passenger 
follows,  and  from  which  he  falls  by  reason  of  defective  or  insufficient  lights 
at  that  part  of  the  station  approach. 

It  is  not  contributory  negligence  in  a  passenger  who  goes  outside  of  the 
station  yard  to  enter  the  coach  which  he  desires,  when  that  coach  is  left  stand- 
ing outside  of  such  yard,  and  when  a  sidewalk  erected  by  the  company,  and 
under  its  control,  leads  directly  to  said  coach. 

Damages  allowed  by  a  jury  will  not  be  increased  on  appeal,  unless  mani- 
festly inadequate. 

Appeal  from  civil  district  court,  pariah  of  Orleans. 
Z>.  01  cfe  Z.  Z.  Lcibatt  for  plaintiff. 

Farrar  <6  KrvMschnitt  for  defendant. 

« 

PocHB,  J. — Plaintiff  claims  damages  in  the  snm  of  $20,000  for 
personal  injaries  received  by  him  while  boarding  a  train  of  the  de- 
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fendant  ooTnpany  at  the  city  of  Yicksburg,  Mississippi,  during  the 
night  of  January  14,  1885,  which  he  attributes  to  the  negligence 
and  want  of  care  of  the  defendant  and  of  its  employees.  The  de- 
fence is  a  general  denial,  a  special  denial  of  negligence  on  tlie  part 
of  the  company,  and  a  charge  of  contributory  negligence  on  the  part 
of  the  plaintiff.  The  inry  found  in  favor  of  plaintiff,  to  whom 
they  allowed  $1000.  Defendant  appeals,  and  plaintiff  prays  for 
,an  increase  of  the  allowance  for  damages  in  the  sum  of  $7000. 
The  undisputed  facts  of  the  case  are  as  follows  : 
Plaintiff,  who  is  a  resident  of  New  Orleans,  purchased  a  ticket 
at  the  defendant's  office  in  Vicksburg,  from  that  point  facts, 

through  to  this  city,  to  be  used.at  the  date  above  stated,  on  a  train 
leaving  Vickfburg  at  9  o'clock  at  night.  Within  twenty  minutes 
of  train-time  he  reached  the  depot  or  station  of  the  company,  and 
remained  with  a  companion,  who  was  to  make  the  same  trip,  in  a 
waiting-room  within  the  building  used  as  a  passenger  station,  until 
the  arrival  of  the  train.  That  building  is  situated  at  the  north- 
western corner  of  a  square  of  ground  owned  and  occupied  by  the 
company  for  the  purposes  of  a  common  carrier.  The  south-bound 
trains  enter  the  depot  yard  at  the  intersection  of  two  streets  known 
as  Levee  and  Depot  streets — the  first  of  which  runs  north  and 
south,  and  the  latter  east  and  west.  Down  to  that  point  the  rail- 
road track  is  on  Levee  street ;  thence  it  diverges  from  that  street, 
in  a  southeastern  course,  into  the  square  of  ground  owned  by 
the  company.  The  depot  yard,  whicli  is  bounded  on  the  west 
by  Levee  street,  and  on  the  north  by  Depot  street,  is  inclosed  by 
a  fence,  leaving  at  the  junction  of  the  two  streets  an  opening 
through  which  the  trains  enter  into  the  yard.  On  Levee  street 
the  fence  extends  from  the  station-house,  whicli  fronts  thereon, 
to  the  intersection  of  Depot  street.  The  depot  yard,  which  is 
on  both  sides  of  the  track,  is  usually  approached  by  passengers 
either  on  Depot  or  Levee  streets,  through  gates  provided  for  the 

Eurpose,  the  Levee  street  gate  being  situated  near  the  station- 
ouse.  It  was  at  that  gate  that  plaintiff  and  his  companion  alighted 
from  a  carriage  and  through  it  they  walked  into  the  depot  yard, 
and  into  the  waiting-room  or  ticket-office,  which  opens  into  the 
yard  in  the  rear  or  east  end  of  the  building  used  as  a  station.  The 
depot  yard  on  that  side  of  the  railroad  track  is  a  wooden  platform^ 
several  feet  above  the  ground  or  level  of  the  adjoining  streets,  and 
extending  as  far  as  the  street  proper,  or  Levee  street,  the  sidewalk 
being  of  the  same  grade  and  of  the  same  material,  and  marked  out 
of  or  separated  from  the  railroad  yard  proper  by  the  fence  above 
described,  and  ending  onto  the  Depot  street  corner.  The  construc- 
tion of  the  sidewalk  by  the  railroad  company,  as  well  as  its  dimen- 
sions and  gi*ade,  were  stipulated  in  a  contract  between  the  city 
council  of  Vicksburg  and  the  company. 
Now,  it  happens,  owing  to  the  length  of  some  of  the  trains. 
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when  going  eonthward,  that  one  and  sometimes  t^o,  of  the  passen- 
ger coaches  are  stopped,  and  left  standing  ontside  of  the  depot 
yard,  across  Depot  street,  and  that  on  the  night  of  the  accident  to 
plaintiff  the  sleeping-car,  which  was  the  last  coach  on  the  train,  was 
entirely  ontside  of  tlie  yard ;  and  it  was  in  his  attempt  to  reach 
that  coach,  with  a  view  to  secnre  accommodations  for  the  niglit, 
that  plaintiff  met  with  the  accident  on  which  he  predicates  his 
claim.  As  he  stepped  out  of  the  waiting-room  on  the  arrival  of 
the  train,  he  saw  that  the  sleeper  was  at  the  end  of  the  train, 
and,  walking  toward  it,  he  pasised  out  of  the  gate  liereinabove 
described,  near  the  station,  to  the  sidewalk,  and  on  the  latter,  at 
the  end  of  which  he  fell  to  the  gronnd  and  broke  one  of  his  legs. 
From  that  period  of  the  case  all  the  facts  bearing  on  the  issues  in- 
volved  are  liotly  contested,  and  the  truth  must  be  sought  out  of  a 
mass  of  conflicting  testimony. 

Our  reading  of  the  record  has  satisfied  us  that  the  preponderance 
of  the  evidence  shows  that  the  principal  cause  of  the  accident  must 
Cause  of  thk  he  attributed  to  the  lack  of  sufficient  light  to  guide  the 
AccmBKT.  passengers  in  their  efforts  to  board  the  train,  and  that 
it  was  owing  to  the  darkness  that  prevailed  that  plaintiff  fell  off 
the  sidewalk.  The  effect  of  a  city  gaslight,  situated  on  Depot 
street,  at  the  left  side  fence  of  the  yard  was  entirely  lost  to  j>er- 
sons  who  were  on  the  right-hand  side  of  the  train,  by  the  sleeper, 
which  stood  in  its  way,  and  entirely  out  of  the  depot  yard ;  and  the 
railroad  lamps,  in  which  oil  was  burned,  and  which  were  sitnated 
immediately  around  the  station-house,  were  not  strong  enough  to 
be  of  any  use  to  persons  walking  to  the  rear  of  the  train  on  the 
sidewalk. 

But  at  this  point,  and  in  this  connection,  must  be  noted  the 

eharge  of  contributory  negligence  made  against  plaintiff  by  the 

defendant,  who  says  that  the  usual  and  safe  mode  of 

^HABoiB  oFoow.  ^^j^j^^jj^g  j|.q  |;rain8  was  to  walk  directly  east  from  the 

"*'""^"-  waiting-room  to  the  track,  only  a  short  distance,  to  then 
ascend  the  steps  ox  the  first  coach  in  the  way,  and  thence  to  walk 
through  two  or  more  coaches,  as  the  case  might  be,  to  the  sleeper, 
in  case  the  passenger  desired  sleeping  accommodations ;  and  that 
the  existenceof  the  fence  above  described  was  a  sufficient  indication 
of  the  extent  of  the  depot  grounds,  and  a  sufficient  caution  to  pas- 
sengers not  to  venture  outside  if  they  wished  to  avail  themselves 
of  the  company's  protection.  It  is  also  urged  that  the  city  side- 
walk from  which  plaintiff  fell  was  not  part  of  the  company's  plat- 
form ;  that  the  company  had  no  .control  over  the  same,  and  was 
therefore  not  responsible  for  any  accident  which  might  occur 
thereon  or  therefrom. 

The  first  answer  to  that  contention  is  found  in  the  record,  which 
shows  that  plaintiff,  who  had  never  before  been  at  the  place,  and 
had  arrived  there  for  the  first  time  on  a  dark  night,  with  very  dim 
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lights  to  guide  his  steps,  was  not  aware  of  the  distribution  of  the 
road's  appliances  and  facilities,  and  tliat  no  employ^  or  servant  of 
the  company  offered  to  instruct  or  guide  him  in  the  proper  course 
to  pursue.  Hence  he  cannot  be  considered  as  negligent  or  legally 
iinprndent  in  following  the  rente  which,  in  his  judgment,  was  the 
safest  and  the  shortest  for  the  purpose  of  reaching  the  sleeper, 
which  was  his  objective  point. 

The  second  answer  also  comes  from  the  record,  which  shows  that 
passengers  approached  and  left  the  train  indifferently  on  either 
side  of  them.  It  apipears  that  the  driver  of  the  hack  brought  plain- 
tiff and  his  companion,  without  instructions  from  them  or  either 
of  them,  to  the  sidewalk  in  question,  and  that  carnage  drivers, 
watching  for  customers  on  the  arrival  of  trains,  stood  an  either 
side  of  the  depot  yard;  the  very  hackman  who  helped  to  raise 
plaintiff  after  his  accident  was  standing  on  that  side  with  his  car- 
riage  in  expectation  of  customers.  From  our  understanding  of  the 
contract  between  the  city  and  the  company,  as  to  the  construction 
of  the  sidewalk,  we  consider  that  the  defendant  is  under  the  legal 
obligation  to  keep  it  in  good  order  and  repairs,  as  one  of  the  ap- 
proaches of  its  station.  It  is  used  by  the  company  to  receive  all 
baggage,  whether  going  to  or  coming  from  trains,  and  an  inclined 
platform  connects  it  with  the  street  below,  at  the  gate  through 
which  plaintiff  went  in  and  out  of  the  depot  yard  on  the  night  of 
the  accident.  It  is  clear  to  our  minds  that  the  defendant  would 
be  responsible  for  any  injury  occasioned  on  that  sidewalk,  by  rea- 
son of  a  rotten  plank,  to  any  of  its  passengers,  either  going  to  or 
leaving  one  of  its  trains.  It  is,  indeed,  used  by  it  as  one  of  its  ap- 
purtenances. 

But,  in  law  and  in  justice,  why  should  this  company  be  heard  to 
charge  negligence,  imprudence,  or  recklessness  to  any  of  its  pas- 
sengers for  going  out  of  its  inclosures  to  reach  the  coach  which  he 
desires,  when  that  coach  itself  is  out  of  the  company's  yard,  and 
actually  intercepts  the  street  which  crosses  at  that  point  ?  From 
the  description  which  we  have  already  given  of  the  grounds,  it  is 
undeniable  that,  if  a  coach  of  the  company  had  not  stood  in  Depot 
street,  the  city  gas-light,  the  best  and  the  only  gas-light  on  and 
around  the  grounds,  would  have  been  amply  suflttcient  to  lighten 
the  sidewalk,  separated  from  it  only  by  the  train;  and  it  is  as  clear 
that,  if  the  sleeper  had  stood  within  the  depot  yard,  plaintiff  would 
have  gone  directly  to  it,  without  going  outside  of  the  yard;  and  in 
cither  case  the  accident  would  not  have  occurred.  Hence  the  con- 
clusion is  inevitable  that  the  accident  is  solely  attributable  to  the 
fact  that  the  sleeping  car  was  not  pulled  inside  of  the  yard,  and 
that,  in  consequence  of  its  standing  in  the  way  of  the  city  gas-light, 
it  deprived  the  depot  and  its  approaches  of  the  light  necessary  to 
securely  guide  the  passengers  woo  desired  to  take  the  train,  and  to 
occupy  that  identical  coach.    It  is  not  proper  management,  in  a 


560  MOSES  V.  LOUISVILLE,  N.  O.  ANP  T.  Jl.  CO. 

railroad  company  to  require  passengers  to  go  through,  a  series  of 
coaches,  and  to  pass  over  sevei'al  platforms,  in  order  to  reacli  the 
particular  coach  which  they  may  desire  to  occupy,  because  tliat 
coach  is  left  outside  of  the  depot  yard  which  contains  the  balance 
of  the  train  to  which  it  is  attached.  Turner  v.  Railroad  Co.,  37 
La.  Ann.  648.  * 

The  management  of  the  company,  on  the  night  of  the  accident, 
including  the  distribution  of  the  lights  around  the  station,  the  loca- 
tion of  its  train,  with  tlie  most  important  coach  left 
PEoviDE  suFFi-  staudiug  outside  of  the  depot  yard,  thus  blocking  up  an 
important  thoroughfare, and  shutting  out  the  best  light 
around  the  premises ;  its  omission  to  provide  sufficient  lights  on 
the  right-hand  side  of  the  train,  particularly  at  the  end  of  the  side- 
walk pavement  hereinabove  described  ;  its  omission  to  instruct,  by 
servants  or  other  employes,  its  passengers  as  to  the  safest  course  to 
pursue  in  order  to  reach  the  sleeping-car  of  the  train — are  so  many 
distinct  and  reprehensible  violations  of  the  rule  recognized  as  indis- 
pensable to  the  safety  of  travelers,  and  so  uniformly  enforced,  in 
jurisprudence,  and  which  requires  railway  companies  to  furnish  safe 
and  proper  means  of  ingress  and  egress  to  and  from  trains,  plat- 
forms, stations,  approaches,  etc.,  and  "to  furnish,  at  night,  ample 
and  sufficient  lights  to  safely  guide  their  passengers  to  and  from 
such  trains,  platforms,  stations,  approaches,"  etc.,  and  which,  under 
those  circumstances,  exacts  the  obligation  of  procuring  the  em- 
ployes and  other  servants  necessary  to  inform  passengere  of  the 
exact  location  of  their  trains,  and  to  instruct  them  as  to  the  safest 
mode  of  reaching  same.  Peniston  v,  Kailroad  Co.,  34  La.  Ann. 
777,  and  authorities  therein  cited. 

The  coui'ts  of  last  resort,  in  most  of  our  sister  States,  have,  witli 
remarkable  uniformity,  rigorously  enforced  the  rule,  particularly 
in  the  intended  and  humane  protection  of  persons  whose  business 
or  other  wants  required  their  presence  around  railroad  stations  at 
night.  While  it  is  true  that  the  rule  is  intended  to  afford  protec- 
tion to  the  public  in  general,  it  stands  to  reason,  and  it  is  consonant 
with  justice,  that  it  should  apply  with  exceptional  fitness  to  pas- 
sengers on  the  trains  of  the  company,  or  at  its  stations  with  the 
object  of  boarding  one  of  its  trains. 

A  lucid  writer  on  railroad  jurisprudence  lias  formulated  the  rule 
as  follows:  "  It  is  also  the  duty  of  railway  companies,  as  carriers  of 
retikwofthe  passengers,  to  provide  platforms,  and  other  reasonable 
^^'"'  accommodations,  for  such   passengers,  at  the  stations 

upon  such  roads  at  which  they  are  in  the  habit  of  taking  on  and 
putting  out  passengers.  Their  public  profession  as  such  carriers 
IS  an  invitation  to  the  public  to  enter  and  to  alight  from  their  cars 
at  their  stations ;  and  it  has  been  held  that  they  must  not  only  pro- 
vide safe  platforms  and  approaches  thereto,  but  they  are  bound  to 
make  safe,  for  all  persons  who  may  come  to  such  stations  in  order 
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to  become  their  passengers,  or  who  may  be  pnt  off  there  by  them, 
all  portions  of  their  station  grounds  reasonably  near  to  such  plat- 
forms ;  and,  for  not  having  provided  snch  stational  accommoda- 
tions and  safeguards,  railroad  companies  have  frequently  been  held 
liable  for  injuries  to  such  persons. '    Hu#ch.  Carr.  417,  418. 

Another  writer  on  the  same  subject  has  very  succinctly  traced  a 
limit  to  be  followed  by  railway  carriers,  as  follows ;  "  It  is  the 
duty  of  the  corporation  to  have  its  stations  open  and  lighted,  and 
its  servants  present  for  the  accommodation  of  those  who  may  wish 
to  leave  its  trains,  or  to  depart  by  the  same."     Thomp.  Carr.  108. 

Knmerous"  decisions  of  courts  of  last  resort  have  contributed 
the  material  for  the  rules  thus  formulated,  and  it  may  not  be  amiss 
to  refer  to  a  few  of  such  adjudications. 

A  passenger  waiting  for  a  train  found  the  station  so  uncomfort- 
able, oy  reason  of  tobacco  smoke,  that  she  undertook  to  enter  the 
cars  before  thev  were  drawn  up  to  the  platform  from  which  pas- 
sengera  generally  entered  them,  and  by  reason  of  which  she  was 
injured,  recovered  damages  for  such  injuries.  McDonald  v.  Bail- 
road,  26  Iowa,  124. 

In  another  case  damages  were  allowed  to  a  person  who  intended 
to  board  a  train,  and  who  was  injured  while  running  along  the  line 
of  the  road  to  reach  the  train  m  time,  on  account  of  darkness. 
Martin  v.  Railway,  16  0.  B.  179. 

It  has  also  been  held  that  ^*  when,  by  reason  of  the  insufficiency 
of  the  station,  or  length  of  the  train,  or  negligence  in  the  operation 
of  it,  passenger  cars  are  brought  to  a  stand  at  places  where  there  is 
no  landing  or  other  conveniences  for  getting  off  the  train,  if  it  is 
reasonable  to  suppose  that  no  better  opportunity  will  be  granted 
for  this  purpose,  the  passenger  may  alight,  although  the  position 
is  inconvenient  or  slightly  dangerous.  If  the  company's  servants 
have  given  the  passenger  an  express  invitation  to  alight,  or  their 
conduct  is  such  as  to  imply  an  mvitation,  the  passenger  will  b^ jus- 
tified in  making  the  attempt."  Thomp.  Carr.  268,  §4,  and 
authorities  cited  by  him. 

The  following  rule  also  rests  on  undisputed  judicial  sanction : 
^^  Wherever  a  railroad  company  is  in  the  habit  of  receiving  pas* 
sengers,  whether  at  a  station  or  some  point  outside,  or  if  by  the 
regular  operation  of  trains  it  is  necessary  to  traverse  portions 
of  the  premises  outside  of  the  station-house,  passengers  have  a 
right  to  assume  that  such  parts  of  the  premises  are  in  a  safe  con- 
dition for  such  purpose,  even  on  a  dark  night."  Thomp.  Carr. 
269,  and  authorities  therein  quoted. 

In   the  case  of    Railroad   Co.  v.  Thompson,  ante    541,   the 

Supreme  court  of  Mississippi,  in  sustaining  a  verdict  of  $15,000 

damages  against  this  very  company,  for  injuries  sustained  in 

one  of  their  station  yards  by  a  person  who  had  gone  there  on 

business,  and  was  hurt  while  passing  through  a  gap  in  a  freight 
80A.  &£.  R.  Cas.-86 
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train,  nsually  open  for  people  to  pass  through,  used  tlie  following 
vigorous  language :  ^^  Appellant  is  answerable  for  damages  in  the 
<»use,  unless  a  railroad  company,  in  the  prosecution  of  its  busi*^ 
ness,  may  set  a  tmp  for  people,  and  after  a  man  has  been  caught 
in  it,  and  killed  or  injured,  escape  liability  by  assuming  the  posi* 
j;i6n  that  he  ought  to  have  had  more  sense  than  to  have  been  de-- 
ceived  or  misled  by  the  contrivance." 

In  the  instant  case  the  record  shows  that,  during  the  winter 
months,  one  or  more  of  the  night-train  coaches  were  not  pulled  in 
the  depot  yard,  but  were  leit  standing  across  the  intersecting 
Btreet ;  that  trains  were  entered  indifferently  on  the  right  and  left- 
hand  sides  thereof;  that  the  sidewalk  wooden  pavement,  which 
was  flush  with  the  station  platform,  had  been  constructed  by  the 
defendant  company  as  part  of  the  considerations  for  the  franchises 
obtained  by  it  from  the  city ;  and  no  evidence  shows  that  the  con- 
trol of  tJie  same  has  ever  been  resumed  by  the  citv.  Quimby  v^ 
Boston  &  M.  R.  Co.,  69  Me.  340. 

It  also  appears  that  the  sidewalk  in  question  is  one  of  the  im- 
PLAnmrr  hot  portant  immedi^atc  approaches  to  the  company's  station^ 
raSSoBT  Sko^  it  being  used  as  the  only  place  for  the  handling  of  the 
uoBccK.  railroad  baggage ;  that  it  afforded  the  most  direct  route 

for  plaintiff  to  reach  the  sleeping  car ;  and  that  no  servant  of  the 
company  informed  him  otherwise,  whereas  a  large  gate,  wide  open, 
gave  him  free  access  to  it.  All  these  circumstances  must  be  con- 
strued as  an  invitation  and  an  inducement,  held  out  to  him  by  the 
company,  to  use  the  sidewalk  as  he  did.  He  is  therefore  fully 
justifiable  in  law  for  having  followed  the  course  which  was  thus 
so  naturally  suggested  to  him  bv  the  acts,  omission  and  commis- 
sion, of  the  company.  Hence  he  is  not  amenable  to  the  charge 
of  contributory  negligence ;  and  the  facts  herein  recited  lead,  on 
the  other  hand,  to  the  clear  conclusion  that  the  company  must  be 
held  responsible  for  the  accident. 

But  we  do  not  feel  warranted  to  favor  plaintiff's  prayer  for  an 
increase  of  damages.  The  verdict  of  a  jury  fixing  a  quantum  of 
damages  must  not  be  disturbed  on  appeal,  unless  it  be  manifestly 
erroneous  and  palpably  inadequate.  The  evidence  on  this  point 
in  the  record  does  not  justify  such  a  conclusion.  Hence  the  ver- 
dict must  remain  unchanged.    Judgment  affirmed. 

Fennbe,  J.  {dissenting). — With  due  respect  to  the  able  and 
vigorous  opinion  adopted  by  the  majority  of  the  court,  I  am  un- 
able to  assent  to  its  conclusions.  At  its  station  in  Yicksbnrg^ 
Mississippi,  the  defendant  railway  company  had  provided  depot 
grounds,  with  appropriate  buildings,  for  the  reception  and  accom- 
modation of  passengers,  which  were  lighted  and  wholly  inclosed 
by  a  substantial  fenc«  to  designate  the  boundaries  of  the  com- 
pany's premises.  Through  this  inclosure,  by  an  opening  in  the 
fence  just  wide  enough  to  admit  the  train  defendant's  tracks  ran. 
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r  .      .  .  ..... 

One  side  of  defendant's  inclosure  wa&  bounded  by  Levee  street,  a 
public  street  of  the  city  of  Vicksburg,  running  towai'd  and  ez- 
'  tending  to  tlie  railroad  ;  and  outside  of  the  inclosure,  and  runi;in^ 
along  the  fence,  was  the  sidewalk  or  banquette  of  the  street,  whicu 
was  an  elevated  wooden  structure,  built  by  defendant  under  direc- 
tion and  instructions  of  the  city  authorities,  and  forming  the  pub- 
lic highway  for  foot  passengers.  This  sidewalk  intersected  and 
crossed  the  raih'oad  outside  of  defendant's  grounds.  Arriving  to 
take  the  train,  plaintiff  entered  defendant's  inclosure  through  a 
gate  in  the  fence  on  Depot,  street  at  a  point  near  the  corner  and 
furthest  away  from  the  track,  and  went  into  the  passenger  waiting- 
room,  where  he  awaited  the  arrival  of  the  train. 

What  was  the  plain  significance  of  this  inclosnre,  and  of  this 
waiting-room  within  it,  fronting  the  railroad  track?  What  was  the 
object  of  them,  and  why  did  plaintiff  enter  them  ?  Obviously  for 
the  purpose  of  awaiting  and  boarding  the  train.  Would  any  one 
have  supposed,  under  such  circumstances,  that  he  was  expected,  in 
order  to  board  the  train,  to  go  back  to  the  gate  by  which  he  had 
entered,  and  then  approach  the  train  by  the  public  street  ?  I  think 
not.  The  train  arrives.  The  engine  and  several  passenger  coaches 
enter  the  inclosure,  and  halt  in  front  of  the  waiting-room,  but  the 
sleeper  and  part  of  tlie  coach  immediately  in  front  of  it  are  left 
QUtside  the  fence.  What  was  the  course  plainly  indicated  to  the 
waiting  passengers  ?  Clearly,  to  go  foi'ward  to  the  train,  and 
there  to  enter  one  of  the  coaches,  and  pass  back  to  the  sleeper,  or 
else  to  have  sought  information  as  to  how  to  reach  the  sleeper. 
Such  was  the  plain  invitation  and  inducement  held  out  by  the 
company.  If,  on  reaching  the  train,  and  passing  along  it  toward 
the  sleeper,  he  had  encountered  an  open  gate  at  the  track,  and  had 
passed  through  it,  and  been  hurt,  lie  might  claim  that  such  au 
open  gate  at  such  a  point,  with  the  sleeper  beyond  it,  was  an  in- 
ducement or  invitation  held  out  by  the  company  to  pass  through 
it.  But  plaintiff  went  away  from  the  train  to  a  gate  more  re- 
mote from  the  track  than  the  waiting-room,  entered  the  public 
street,  and  chose  to  pass  to  the  train  by  that  route  obtside  of  the 
company's  grounds.  In  so  doing,  I  consider  he  acted  on  his  own 
responsibility,  in  opposition  to  the  plain  coui*se  dictated  by  the 
surrounding  circumstances,  and  passed  out  of  the  company's  pro- 
tection, which  was  no  more  responsible  for  his  safety  than  for  that 
of  any  other  passer  on  that  public  sidewalk.  The  complaint  made 
of  absence  of  employes  to  give  directions  has  no  force.  No  direc- 
tions were  necessary  to  prompt  a  passenger,  in  a  waiting-ioom  tlms 
inclosed,  to  pass  to  the  train  which  has  halted  in  front  of  him,  and 
within  the  inclosure,  for  the  purpose  of  boarding  it.  The  gate  to 
which  plaintiff  went  was  the  passage-way  for  arriving  as  well  as 
departing  passengers,  and  for  all  persons  going  in  or  out  of  the  in- 
closure on  that  side;  and  had  any  employe  been  there  he  would 


nutaFallj  bave  ttken  plaintiff  to  be  ao  arriying  pa^nger  or  otber 
person  going  awa^  from  the  depot*.> 

If  it  were  negligence  in  defendant  to  halt  its  train  in  Boch  man- 
ner as  to  leave  its  sleeper  on tside' the  inclosnre,  and  thns  to  rednire 
its  passengers  to  enter  another  car,  and  pass  through  it  to  reach  the 
BtlBeper,  that  might  render  it  liable  for  accident  happening  in  snch 
passage;  bat  it  has  no  casual  connection  with  an  accident i*e6nlting 
from  the  unusual  course  pursued  by  plaintiff  in  this  case,  which 
was  in  evident  opposition  to  that  contemplated  by  defendant,  and 
indicated  by  all  tne  surrounding  circnmstances*  I  consider  the 
law  well  settled  that  when  a  party  disregards  the  sufficient  pro- 
visions made  by  the  railway  company  for  ingress  and  egress  to  and 
from  its  trains,  and  chooses  to  aaopt  a  different  method,  he  does 
80  at  his  own  risk.  As  was  said  in  a  leading  case :  ^^  We  hold,  on 
these  principles,  that  the  company's  liability  could  not  be  fixed  for 
the  injury  consequent  on  the  choice  of  a  passenger,  in  disregard 
of  the  provisions  made  by  it  for  his  safety  and  convenience.    It 

r  was  not  negligence  on  the  part  of  the  company  that  i(  did  not,  by 
force  or  barriers,  prevent  tne  parties  from  leaving  on  the  wrong 
side.  People  are  not  to  be  treated  like  cattle.  They  are  presumed 
to  act  reasonably  in  all  ffiven  contingencies,  and  the  company  h.nd 
no  reason  to  expect  any  tiling  else  in  this  case."  Pennsylvania  R. 
Co.  V.  Zebe,  33  Pa.  St.  318,  and  87  Pa.  St.  420. 

These  principles  ai*e  fully  applicable  here,  where  the  company 
bad  actually  provided  barriers  within  which  plaintiff  had  been  re- 

.  ceived  for  the  purpose  of  entering  the  ti'ain,  from  within  which 
he  could  have  entered  it,  and  was  manifestly  expected  and  in- 
tended to  enter  it    Plaintiff's  act  in  going  out  of  tliose  barriers, 

'  and  seeking  to  get  to  the  train  by  the  public  street,  was  a  vol* 
untary  disregard  of  the  provisions  made  by  the  company,  and  the 
consequent  injury  shoula  not  be  attributed  to  the  company. 
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V. 

Mask,  Adm'x. 

dvanee  Cade,  Mimmppi.   Jray2, 1887.) 

The  fact  that  a  juror  is  in  the  employment  of  the  defendant  disquaHflea 
him. 

That  part  of  section  1661  of  the  Code  of  1880,  which  provides  that  <'  it 
shall  be  a  oood  canse  to  challenge  any  tales  juror  that  he  has  served  as  such 
in  the  triafof  as  many  as  three  cases  at  that  or  the  last  preceding  term  of  the 
oourt»"  does  not  apply  to  a  member  of  the  regular  panel  for.the  week. 
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HHiere  a  paasengcr  od  defendint'k  train  left  hiaBetft  as  tlie  train  tpproa6h«d 
his  station,  with  a  view  of  getting  off,  and  went  to  the  rear  plaliornii  where- 
upon the  iM>nductor,  lopkinff  into  the  car,  ifailed  to  see  him,  and,  suppoalng 
that  he  had  ffot  off,  omitted  to  call  the  name  of  the  station,  and  ordered  the 
train,  which  liad  not  stopped,  to  move  on,  whereby  the  passenger  was  con- 
pelled  to  alight  some  five  or  six  hundred  yards  beyond  his  station,  and  in 
consequence  incarred  injuries  from  which  he  died,  hetd^  that  the  company 
was  liable  in  more  than  nominal  damages. 

Appeal  from  circnit  court,  Coahoma  coDnty. 

Appellee's  intestate,  Mask,  parcfaased  a  ticket  and  became  a 
passenger  over  appellant's  road  from  Memphis  to  Lnln,  a  station 
near  wnich  he  lived.  There  was  another  passenger  on  tlie  train 
for  the  same  station.  When  the  train  neared  Lnlii«  between  12 
and  1  o'clock  at  night,  Mask  and  his  feliow-passenger  left  the  car 
and  went  to  the  back  platform,  so  as  to  be  ready  to  get  ofi  when 
the  train  stopped.  When  the  station  was  reached  the  conductor 
of  the  train  went  to  the  coach  in  which  Mask  had  been  seated, 
and,  not  seeing  him  and  the  otiier  passenger,  supposed  they  had 
gotten  off,  ana  started  the  train  on.  The  train  had  gone  some  500 
or  600  yards  when  it  was  stopped,  and  the  two  passengers  got  off* 
They  did  not  stek  to  be  taken  back  to  the  station.  A  horae  had 
been  sent  to  Lnlu,  the  station,  for  Mask ;  but  he  did  not  retnrn  to 
the  station,  but  walked  home  by  another  route.  The  night  was 
bitter,  cold,  and  disagreeable ;  the  road  which  he  walked  was  al- 
most impassable,  and  it  took  him  two  hours  or  more  to  get  home; 
and  from  the  exposure  to  which  he  was  thus  subjected  he  was 
taken  sick,  lingered  about  a  year,  and  died.  His  administratrix 
brought  this  action  for  actual  damages  which  he  suffered.  On  the 
trial  plaintiff  (appellee),  when  the  juiy  was  presented,  challenged 
one  uartgroves  for  cause,  that  he  was  an  em  ploy  6  of  the  railroad* 
The  court  sustained  the  challenge,  and  defendant  excepted.  When 
the  jury  was  presented  to  the  defendant  (appellant),  one  Young 
was  challenged  for  cause,  that  he  had  served  as  a  juror  at;  the  last 
term  of  court,  and  participated  in  the  decision  of  three  or  more 
cases.  The  court  refused  to  sustain  the  challenge.  Section  1661 
of  Code  of  1880,  after  defining  who  are  competent  juroi*s,  says: 
'^  But  it  shall  be  a  good  cause  to  challenge  anv  tales  juror  that  he 
has  served  as  such  in  the  trial  of  as  niany  as  tliree  cases  at  that  or 
the  last  preceding  term  of  the  court."  The  trial  resulted  in  a  ver- 
dict and  judgment  of  $1000  against  the  railroad  company,  from 
which  it  appealed. 

TF".  A.  Percy  for  appellant. 

Cutrer  <6  Outrer  for  appellee. 

Abkold,  J. — The  juror  Hartgroves,  being  in  the  employment 
of  appellant,  was  subject  to  challenge  for  that  canse.  He  was  not 
omni  exceptione  major.    He  would  have  been  disqualified  at  com- 
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liiori  law,  :i:)(l  wa  have  no  statute  removing  such  disqualification. 
DiwjoAuincA.  It  ^^^  wot  matter  that  he  had  the  self -confidence  to 
TioMOFjuBOR.  g^ear  that  he  could  try  the  case  impartially.  It  was 
not  for  hfra  to  determine  his  competency  on  that  point.  When 
the  fact  was  developed  that  he  was  in  the  employment  of  appel- 
lant, the  law  adjudged  him  incompetent.  The  law  does  not  lead 
jurors  into  the  temptations  of  a  position  where  they  may  secure* 
advantage  to  themselves  by  doing  wrong,  nor  permit  the  possibil- 
it}'  of  the  wavering  balance  being  shaken  by  self-interiest.  Hub- 
bard V.  Rutledge,  57  Miss.  7 ;  3  Bl.  Comm.  365;  Thomp.  &  M. 
Jur.  §  185. 

The  cause  assigned  for  the  challenge  of  the  juror  Yonng  was 
without  merit.  Tliat  part  of  section  1661  of  the  Code  which  fur- 
nishes cause  of  challenge  to  tales  jurors  did  not  apply  to  him.  He 
was  not  a  tales  juror,  bnt  a  member  of  the  regular  panel  for  the 
week.  A  tales  juror  is  one  added  to  a  deficient  panel,  so  as  to 
supply  the  deficiency.     Bon  v.  Law  Diet. 

No  principles  of  law  are  better  settled  than  that  a  railroad  com- 

pany,  carrying  passengers,  in  order  to  afford  them  op- 

TxoSrMUBT'wi  portunity  to  leave  the  train  at  their  places  of  dcstina- 

AjmouMCTO  AND  |.j^j,^  jg  bouud  to  havc  the  names  of  different  stations 
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announced  npon  the  arrival  of  the  ti*ain,  and  then  to 
stop  the  train  for  a  sufficient  length  of  time  for  passengers  to  get 
off  with  safety,  and  that  a  railroad  company  is  liable  for  the  loss 
or  injury  which  may  result  to  a  passenger  for  a  violation  of  this 
duty.  Thomp.  Carr.  226;  Railroad  Co.  v.  Scurr,  59  Miss.  456; 
Sontlierh  R.  Co.  v.  Kendricks,  40  Miss.  374. 

It  is  not  pretended  that  the  name  of  the  station  at  which  Mask 
was  to  get  off  was  announced  when  the  train  arrived  at  that  point. 
Some  of  the  witnesses  say  that  the  train  was  stopped,  while  others 
sa}^  it  was  not ;  and  there  is  no  explanation  why  Mask,  who  left  his 
seat  and  went  to  the  platform  to  get  off,  did  not  do  so,  if  the  train 
was  in  fact  stopped.  In  this  conflict  of  testimony  it  was  for  the 
jury,  and  not  for  the  appellate  court,  to  determine  the  truth  of  the 
matter.     Vicksburg  Bank  v.  Moss,  63  Miss.  74. 

The  circumstances  that  as  the  train  approached  the  station,  and 
its  speed  was  reduced.  Mask,  with  a  view  of  getting  off,  left  his 
seat,  and  went  to  the  rear  platform  of  the  passenger  car,  and  closed 
the  door  after  him,  and  that  the  conductor  afterward  went  to  the 
front  door  or  into  the  coach,  and,  not  seeing  Mask  and  his  com- 
panion, supposed  they  had  left  the  train,  and  thereupon  ordered 
the  train  to  move  on,  do  not  relieve  the  company  from  liability. 
It  was  the  duty  of  the  conductor  to  know  that  he  had  passengere 
for  that  station,  to  have  the  name  of  the  station  announced,  and  to 
stop  the  train.  He  had  no  right  to  assume,  because  he  did  not 
fiee  Mask  and  his  companion  in  the  passenger  coach,  that  they  had 
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reaped  in  the  dark  from  tlie  moving  train.     Sacli  risk  is  not  gcu^- 
«rally  taken.     Sane  and  prudent  people  do  no  such  thing. 

The  facts  in  evidence  did  not  warrant  exenjplary  damages,  and' 
they  were  not  asked  or  awarded.  Whether  the  injury  amouotofdak- 
•com  plained  of  resulted  from  the  failure  of  the  com-  ^°**-  — 
pany  to  stop  its  train^  and  what  actual  damages  were  proved,  were 
•questions  for  the. jury,  and  not  for  this  court  to  decide.  The  testi- 
mony produced  by  appellee  on  tliese  points  was  competent,  and 
we  are  unable  to  say  that  it  was  not  sufficient  to  justify  and  ^up- 
port  the  verdict. 

The  action  of  the  court  in  regard  to  the  instnictions  is  free  from 
•error.  The  instructions  given  could  not  well  have  been  more  fa- 
Tomble  to  appellant.  The  modification  of  its  second  instruction 
was  proper.  If  appellee  was  entitled  to  recover  anything,  it  was 
snore  than  nominal  damages.    Affirmed. 


St.  Louis,  I.  M.  and  S.  R.  Co. 

V. 

Person. 
{Advance  Case,  Arlcansat,    June  4,  1887.) 

In  an  action  against  a  railroad  company  by  a  passenger,  to  recover  dam- . 
«ge8  for  personal  injuries,  instructions  to  the  effect  that  if  the  plaintiff  pur- 
-chased  a  ticket  to  a  regular  station  on  defendant's  road,  and  entered  its  train 
for  the  purpose  of  being  carried  there,  and  that,  by  reason  of  the  failure  of 
the  conductor  of  said  train  to  keep  the  cars  at  a  stand-still  a  reasonable 
length  of  time  to  enable  plaintiff  to  leave  the  cars  in  safety,  the  plaintiff  was 
injured,  without  negligence  on  his  part,  the  defendant  is  liable  therefor ;» 
that  if  said  train,  after  stopping  at  said  station,  started  before  the  plaintiff 
•could  alight,  and  plaintiff,  obeying  the  conductor's  orders,  attempted  to  get 
off  while  the  train  was  going  slowly,  and  the  danger  was  not  apparent,  he 
was  not  guilty  of  such  contributory  negligence  as  would  bar  a  recovery; 
that,  if  the  plaintiff  was  directed  by  the  conductor  or  agent  of  the  defendant 
to  get  off  while  the  train  was  moving,  he  had  a  right  to  rely  upon  said  di- 
rection, provided  he  took  no  more  risk  than  a  prudent  man  would  have 
taken  under  the  same  circumstances,  and  in  so  doing  he  would  not  be  guilty 
of  contributory  negligence;  and  that  where  the  danger  of  alighting  from  a 
moving  train  is  not  apparent  to  a  passenger,  and  he  is  urged  to  take  the 
risk  by  the  company's  employ^,  whose  duty  it  is  to  know  the  danger,  hi9 
•conduct  is  not  negligent, — correctly  state  the  law  as  to  carriers  of  passengers 
^nd  contributory  negligence. 

In  an  action  for  personal  injuries  caused  by  alighting  from  a  train  in  mo- 
tion, at  the  direction  of  the  conductor,  a  refusill  to  instruct  the  jury  to  find 
for  the  defendant  if  they  believed,  from  the  evidence,  that,  after  the  train 
bad  stopped  at  the  station  for  a  reasonable  length  of  time  to  enable  plaintiff 


06d*  dT.  LOUI^  r.  H.  i;K]>  B.  '&.  OO*  V.  PSBSOK. 


to  alight,  be  faiiiagtavo^aligbt,  IbaplKL  from  the  tnin  irhile  ia  iiKilac%  an§ 
in  to  doioff  wee  injured,  ie  not  error  because  it  seeks  jbo  make  circttmstaaoes, 
of  which  the  negligence  is  to  be  determined  by  the  jury,  negligence  per  90, 

Apfbai,  from  eireuit  court,  Palaeki  county. 

The  complaint  charged  that  on  Deoember  25,  1884,  plaintiff 
uTaa  a  passenger  on  defendant'^  train  on  hia  jonitiey  from  Little 
Kock  to  his  home  at  Mablevale ;  that  the  oondnctor  of  tfae  train 
failed  to  atop  his  train  at  Mablevale  a  anfflcient  length  of  time  to 
enable  plaintiff  to  get  off  safely,  but  at  the  same  time  pressed  and 
urged  tne  plaintiff  to  get  oR  while  the  train  was  in  motion  ;  and 
by  reason  of  the  darkness  of  the  night,  and  the  train  having  passed 
the  platform,  plaintiff,  in  getting  off,  fell  and  broke  his  leg; 
whereby  he  snnered  great  pain,  etc.,  to  his  damage  $5000.  The 
answer  denied  specifically  all  of  the  allegations  of  the  complaint, 
and  charged  contributory  negligence  on  tlie  part  of  the  plaintiff. 

The  court  gave  tlie  three  n>lIowing  declarations  of  law,  over  de- 
fendant's obiections,  properly  saved,  to-wit:  "(2)  The  court  in- 
structs the  lury  that  if  they  believe,  from  the  evidence  in  the 
cause,  that  the  plaintiff,  at  the  time  stated  in  his  complaint,  had 
purchased  from  the  defendant  copipany  a  ticket  from  Little  Rock 
to  Mablevale  station,  and  entered  its  regular  passenger  ti-ain  for 
the  purpose  of  being  carried  there,  and  that  said  Mablevale  was  a 
regular  station  upon  the  line  of  railway,  where  passengers  are 
accustomed  to  get  on  and  off  its  tt*ains,  then  it  was  the  duty  of  the 
conductor  of  such  train  to  stop  the  cara  at  said  station,  and  keep 
them  at  a  stand-still  a  reasonable  length  of  time,  sufficient  to  en- 
able the  plaintiff  to  leave  the  cara  in  safety.  And  if  the  jurv  fur- 
ther believe,  from  the  evidence  in  this  cause,  that  the  conductor 
failed  to  comply  with  his  duty  in  that  behalf,  and  that,  by  reason 
of  such  failure,  the  plaintiff,  while  attempting  to  get  off  such  ti-aiii 
at  said  station,  was  injured  without  any  contributory  negligence 
on  his  part,  the  defendant  is  liable  thei*efor,  and  the  jury  find  for 
the  plaintiff.  And  the  court  further  instructs  the  jury  that  if  they 
believe,  from  the  evidence  in  this  cause,  that  upon  arriving  at  said 
station  the  train  was  stopped,  bnt,  before  the  plaintiff  was  able  to 
alight  therefrom  the  train  was  started  up  again,  and  that  the 
plaintiff  was  ordered  by  the  conductor  to  ^t  off,  and  under  such 
directions  attempted  to  do  so  while  the  train  was  g^in^  slow,  and 
the  danger  of  so  doing  was  not  apparent,  the  plaintiff  had  a  right 
to  rely  upon  the  conductor's  judgment,  ana  his  obeying  such 
direction  was  not  such  contributory  negligence  as  would  bar  his 
recovery.  (3)  If  the  jury  find,  from  the  evidence  that  the  plain- 
tiff was  ordered  or  directed  by  the  conductor  or  agent  of  the  de- 
fendant to  get  off  the  train,  he  had  a  right  to  rely  upon  such 
advice  or  direction,  provided  he  took  no  more  risk  in  getting  off 
the  train  than  a  prudent  man  would  have  taken  under  the  same 
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dnsofliBtaiiceB/  (4)  If  Mi^  jury  find  ihat  the  plaintiff  took  na 
irior^  riflfk  than  a  prudent  man  would  under  the  circumstjances,  he 
wae  not  gnilty  of  contribntory  nerfigence." 

The  coart  gave  several  instructions  as  asked  by  defendant,  only 
one  of  which  we  here  cop^,  to-wit :  .**  (1)  If  the  jury  believe,  from 
the  evidence,  that  the  plaintiff  jumped  off  the  train  after  it  had 
began  to  move  away  fi'om  the  station  at  Hdblevale,  and  the  night 
was  so  dark  that  he  could  not  see  whether  there  was  a  safe  place 
for  him  to  alight,  and  that  he  did  this  voluntarily,  and  for  no 
other  reason  than  because  he  did  not  wish  to  be  carried  past  his 
station,  and  that  a  man  of  ordinary  prudence  would  not  so  have 
jumped,  they  are  authorized  to  find  tiiat  the  injury  was  caused  by 
the  contributory  negligence  of  plaintiff,  and  he  cannot  recover." 

But  tike  court  refused  ta  give  the  fifth  declaration  as  asked  by 
defendant  It  i^ads  as  follows :  "  (5)  If  the  jury  believe,  from 
the  evidence,  that  the  train  was  stopped  at  the  station  a  suffi- 
cient length  of  time  to  enable  the  plaintiff,  by  the  exercise  of  rea- 
sonable diligence,  to  have  alighted;  that,  faihng  to  do  so,  he 
leaped  fi*om  the  train  after  it  had  started,  and  while  it  was  in  mo* 
tion,  and  was  thereby  injured — they  will  find  for  the  defendant." 

The  court  on  its  own  motion,  over  defendant's  objection,  gave 
the  jury  tlus  further  instruction,  to-wit :  "  (1)  Where  the  risk  or 
danger  of  alighting  from  a  moving  train  is  not  apparent  to  the 
passenger,  and  he  is  urged  to  take  the  hazard  by  the  company's 
employ^,  whose  duty  it  is  to  know  the  danger,  his  conduct  will  not 
be  regarded  as  negligent.  Where  the  danger  is  obvious,  but  slight, 
he  has  the  right  to  rely  upon  the  judgment  of  the  conductor^ 
whose  duty  and  experience  ue  may  presume  give  a  superior  knowl- 
edge of  such  matters,  and  so  justify  an  act  wliich  would  otherwise 
be  negligent.  If  the  motion  of  the  train  was  so  slow  that  the 
danger  of  jumping  off  would  not  be  apparent  to  a  reasonable  per- 
son, and  the  plaintiff  acted  under  the  instructions  of  the  manager 
of  the  train,  then  the  resulting  injury  was  not  cjtused  by  contribu- 
tory negligence  or  a  want  oi  ordinary  care."  Ordinary  cai-e,  in 
the  case,  was  defined  to  be  that  degree  of  care  which  may  have 
been  reasonably  expected  from  a  sensible  person  in  the  pas8engei*'8 
situation.  A  passenger  cannot  throw  the  responsibility  of  his  own 
wanton  and  unreasonable  acts  upon  the  company  merely  because 
the  conductor  has  directed  it. 

The  jury  awarded  the  plaintiff  $866  damages.  A  motion  for  a 
new  trial  was  filed,  and  overruled,  and  an  appeal  prayed. 

Dodge  &  Johnson  for  appellant. 

W.  Z.  Terry  and  T.  E.  tfibhon  for  appellee. 

CooKsiLL,  C.  J. — Counsel  for  the  appellant  have  not  undertaken 
to  point  out  anj  ground  of  objection  to  any  part  of  the  court's 
charge  to  the  jury.    The  instructions  given  at  the  instance  of  the 
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plaintiff  in  the  action,  and  by  the  court  of  its  own  motion,  either 
innonnce  familiar  principles  of  law  as  to  the  duty  of  a  carrier  of 
passengers  to  stop  and  allow  reasonable  opportunity  to  the  passenger 
to  aliglit  npou  the  platform  provided  for  the  purpose,  or  else* state 
tl)e  law  of  contiibutory  negligence  applicable  to  the  facts  of  the 
case  almost  in  the  language  used  or  approved  by  this  court  when 
discussing  the  principles  that  control  similar  cases.  St.  Louis,  I. 
M.  &  S.  R.  V.  Cantrell,  37  Ark.  522;  St.  Louis,  L  M.  &  S.  R. 
^.  Rosenberry,  45  Ark.  261 ;  Little  Rock  &  F.  S.  R.  v.  Atkins^ 
46  Ark.  423. 

The  court  granted  all  the  appellant's  requests  for  instructions  as 
asked,  except  one,  which  it  i-ejected.  The  refusal  to  instruct  the 
jury  as  asked  in  this  particular  is  the  only  obiection  made  to  any 
RuLiNo  OF  ruling  of  the  court  at  the  trial  that  lias  been  specifically 
COURT BKLow.  pointed  to  as  error.  The  request  was  this:  "If  the 
jury  believe,  from  the  evidence,  that  the  train  was  stopped  at  the 
station  a  suflScient  length  of  time  to  enable  the  plaintiff,  by  the 
exercise  of  reasonable  diligence,  to  have  alighted  ;  that,  failing  to 
do  so,  he  leaped  from  the  train  after  it  had  started,  and  while  it 
was  in  motion,  and  was  thereby  injured,  they  will  find  for  the 
defendant."  Without  this,  the  charge  of  the  court  fairly  covered 
every  phase  of  the  case.  It  had  been  explained  to  the  jury  that  a 
passenger  could  not  throw  the  responsibility  of  his  own  reckless  or 
unreasonable  conduct  upon  the  company  merely  because  the 
conductor  had  requested  or  directed  him  to  hurry  off;  but  they 
were  told  that  if  the  motion  of  the  train  was  so  slow  that  the 
danger  of  alighting  would  not  be  apparent  to  a  prudent  man,  and 
the  plaintiff,  in  getting  off,  acted  under  the  instructions  of  the 
conductor,  who,  they  were  informed,  was  presumed  to  know  the 
hazard  of  the  act  better  than  the  plaintiff,  the  latter  would  be 
exculpated  from  negligence,  and  the  blame  for  the  injury  could 
not  be  visited  upon  him.  The  reasonableness  of  the  ti'ain's  stop, 
and  the  duty  of  the  passenger  to  alight  without  necessary  delay, 
were  also  impressed  upon  them.  These  features  of  the  case  are  all 
tliat  can  be  said  to  be  covered  by  the  request  that  was  rejected^ 
But  it  was  proper  to  reject  it  independent  of  that  consideration. 
Whether  the  plaintiff  was  negligent  in  getting  off  promptly,  or  in 
getting  off  at  all,  while  the  train  was  in  motion,  were  questions  of 
face,  to  be  determined  from  all  the  circumstances  in  proof;  but 
the  rejected  prayer  sought  to  make  it  negligence  per  se,  and  in 
itself  inexcusable,  for  the  plaintiff  to  undertake  to  alight  from  the 
train  while  it  was  in  motion,  and  it  was  not  an  expression  of  the 
law  upon  the  subject. 

The  evidence  was  conflicting,  and  we  cannot  say  that  the  jury 
were  not  justified  in  the  conclusion  they  reached.  Let  the  judg- 
ment be  affirmed. 

See  Dorrah  «.  Illinois  Central,  etc.,  R.  Co.  and  note,  infra. 
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SmMS  and  Hnsband 

V. 

SoxTTH  Cakolina  K.  Oo. 

(Advance  Com,  South  Carolina,     September  20,  1887.) 

Whether  or  not,  in  a  particular  case,  due  care  was  exercised,  is  for  the  jury 
to  determine;  and,  therefore,  in  an  action  for  injuries  received  by  plaintiff 
in  alighting  from  defendant's  train,  a  charge  that  it  is  the  duty  of  the  con- 
ductor to  assist  passengers  from  the  train  is  erroneous. 

In  such  action  it  is  also  error  to  charge  that  it  is  the  especial  duty  of  the 
conductor  to  assist  from  the  train  any  passengers  who  are  *'aged,  helpless, 
and  infirm." 

The  standard  of  due  care  and  caution  on  the  part  of  one  charged  with  con- 
tributory negligence  is  that  ordinarily  exercised  by  a  prudent  and  reasonable 
man  in  possession  of  the  ordinary  sense  and  capacities,  and  one  physically 
deficient  is  required  to  exercise  caution  and  prudence  in  proportion  to  his 
defect. 

The  court  charged  a  general  proposition,  and  the  appellant  complained 
that  it  was  without  qualification,  but  the  desired  qualification  was  not 
brought  to  the  attention  of  the  court  at  the  time  of  the  charge.  Held,  that 
that  an  exception  based  thereon  would  not  be  considered  on  appeal. 

Appeal  from  circuit  court,  Berkeley  county;  Witlierspoon, 
Judge. 

SmpsoN,  C.  J. — This  case  involves  that  perplexing  question, 
negligence,  and  it  arises  out  of  the  following  general  facts :  Tlie 
respondent  was  a  passenger  on  the  appellant's  railroad  facts. 

from  Charleston  to  Summerville,  the  latter  point  being  her  desti- 
nation. As  the  train  approached  Summerville  the  conductor  called 
out  "Summerville,"  and  the  passengers  destined  to  that  place  pre- 
pared to  disembark,  the  respondent  amon^  them.  After  stopping 
and  remaining,  as  it  is  alleged,  the  usual  time,  tlie  train  movea  on. 
As  it  began  to  move  forward,  the  respondent,  who  was  on  the 
steps  or  platform  of  the  rear  car,  preparing  to  alight,  perhaps  be- 
coming alarmed  or  agitated,  jumped  from  the  moving  car,  fell, 
broke  her  arm,  and  was  otherwise  injured,  for  which  injury  the 
action  below  was  instituted,  alleging  negligence  in  the  employees 
of  the  company. 

At  the  trial  various  requests  to  charge  were  made  to  the  presid- 
ing jndge,  both  by  the  respondent  (fjlaintiff),  and  the  defendant 
(ai)pellant),  most  of  which  his  honor  charged,  and  there  being  no 
appeal  from  several  of  tliem,  it  will  not  be  necessary  to  mention 
or  consider  them  all.     In  addition  to  ^*esponding  to  these  requests, 


672  SIMMS  V.  SOUTH  CABOLII^A  B,  CO. 

hiB  honor  made  a  general  charge  covering  the  whole  case,  which  in 
the  main  was  entirely  fair,  just,  and  lega%  correct.  I'Uere  was, 
however,  in  our  opinion,  one  important  error,  which  is  fatal  to 
the  jadgment  rendered,  and  which  necessitates  a  new  trial 

The  first  exception  of  appellant  is  as  follows:  '^Because  his 
honor  erred  in  charging  the  jury  that  it  was  the  duty  of  the  conduct- 
whbtbbb  ^^  ^^  assist  the  pas^engei-s  out  of  the  train."  His  honor 
DDTT  or  con-  in  discussing  the  legal  propositions  involved,  among 
818?^*  MBM-  other  things,  said :  "  If  he,  the  conductor,  gave  her  [the 
plaintiff]  sufficient  notice,  on  approaching  the  station, 
that  that  was  her  point  of  destination,  it  was  her  duty  to  have  got 
ready  to  have  got  out,  and  it  was  his  duty  to  assist  the  passengers  oat, 
especially  any  that  wei*e  aged,  lielpless,  and  infirm.  Did  he  assist 
the  passengers  out,  or  was  he  careless  in  his  duties  on  that  occa- 
sion?" etc.  Inasmuch  as  it  was  apparent  from  the  testimony  that 
the  conductor  did  not  assist  the  plaintiff  in  alighting  from  the  car,  by 
any  pei*sonal  and  direct  act  of  assistance,  the  jury  under  this  charge 
could  not  have  done  otherwise  than  find  for  the  plaintiff,  because 
hei*e  was  an  announcement  by  the  judge  that  the  law  required  such 
assistance  to  be  rendered,  and  consequently  that  the  absence  of 
such  assistance  was  negligence.  Neglig^ence,  as  we  understand  it, 
is  in  the  main  a  question  of  fact,  or  ratlier  whether  it  exists  or  not 
in  a  special  case  is  a  question  of  fact  for  the  jury.  All  that  the 
law  has  ever  determined  on  the  subject  is  that  it  consists  in  failine 
to  bestow  due  care  to  the  matter  in  hand — failing  to  do  that  which 
due  care  I'equires  to  be  done,  or  doing,  that  which  said  care  for- 
bids. This  is  about  all  that  a  judge  can  ordinarily  say  to  the  jury 
as  to  the  law  of  negligence.  Whether  the  facts  proved  show  tlie 
absence  of  this  care  is  for  the  jniy,  untrammeled  by  any  expression 
of  opinion  from  the  judge.  Now,  it  seems  to  us  that  his  honor 
here  went  beyond  this  rule  when  he  charged  the  jury,  as  matter 
of  law,  that  it  was  the  duty  of  the  conductor  to  assist  the  passen- 
gers off.  He  ought  to  have  left  this  to  the  jnrv.  It  was  their 
province  to  say  whether  failing  to  assist  the  plaintiff,  under  the 
circumstances  surrounding  her  and  him,  the  conductor  failed  to 
bestow  that  care  which  the  matter  reasonably  demanded  at  his 
hands. 

The  appellant  excepted,  secondly :  **  Because  his  honor  erred  in 
charging  the  jury  that  it  was  the  duty  of  the  conductor  to  espe- 
cially assist  the  passengers  out  who  were  '  aged  and  helpless  and  in- 
whxtbbr  it  is  firm,'  without  the  necessary  qualification  that  notice  of 
such  age,  helplessness,  or  infirmity  must  be  brought 
Lw*  iS-  home  to  the  conductor  by  the  passenger,  or  the  con- 
ductor be  proven  to  have  had  knowledge  of  the  same." 
Negligence,  as  we  have  said,  being  defined  iii  law  to  be  the  ab- 
sence  of  due  care,  it  is  of  course  a  relative  matter,  and  therefore, 
what  would  be  negligence  in  one  case  might  not  be  so  in  another. 
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Bat  tiie  wliole  question,  wliero  tlie  case  escapes  a  demurrer  or  non- 
soity  is.  for  the  jury  upon  all  the  testimony.  And  inasmuch  as,  we 
think  it  was  error  for  the  judge  to  charge^  as  he  did^  tliat  it  was 
the  duty  of  the  conductor  to  pensonally  assist  the  plaintiff  in  at- 
tempting to  leave  the  car^  this  error  would  not  have  been  cured, 
even  if  tiie  quah'ficatioq  suggested  had  been  naade.  What  we  de- 
sire to  be  understood  as  saying  is  this:  That  the  fact  that  a  con- 
ductor fails  to  assist  a  passenger  in  disembarking  from  the  car  can- 
not be  laid  down  in  law  as  constituting  in  itself  negligence,  but  it 
is  a  fact  which  may  go  to  the  jury,  with  the  other  facts,  including 
a  want  of  knowledge  on  the  part  of  the  conductor  of  the  age  and 
miirmity  of  any  passenger,  as  circumstances  for  them  to  consider 
in  determining  the  question  whether  due  care  had  been  observed 
or  not.  And  it  is  the  province  of  the  jury  to  decide  the  force  and 
effect  of  such  testimony,  and  not  for  the  judge. 

The  third  exception  complains :  "  That  nis  honor  erred  in  charg- 
ing the  jury,  without  qualification,  that  the  reasonable  time  whicn 
it  was  the  duty  of  the  defendant  to  give  passengers  THntn  ixoxr- 
upon  stopping  to  alight  from  its  train  at 'any  station,  '^**"- 
must  be  in  reference  to  the  person  ;  whether  it  be  a  child,  or  a 
hale  man,  an  aged  person,  or  oecrepit  person,  they  must  have  time 
with  reference  to  their  physical  condition."  The  qualification 
deemed  necessary  is  not  mentioned,  nor  does  it  appear  that  the 
attention  of  the  judge  was  drawn  to  any  especial  qualification  de- 
sired by  appellant.  There  is  no  complaint  because  of  the  fact  that 
the  juage  charged  the  general  proposition  as  to  reasonable  time ; 
it  is  only  that  this  proposition  was  charged  without  qualification, 
hut  the  qualification  desired  was  not  requested  at  the  time  of  the 
cliarge.     We  therefore  pass  this  exception  by. 

The  fourth  and  last  exception  refers  to  contributory  negligence 
The  defendant  requested  the  judge,  in  substance,  to  charge  that 
what  would  be  due  care  in  one,  so  as  to  shield  him  oontributobt 
from  contribnting  to  his  own  injury,  might  not  be  so  "«»uo»ick. 
as  to  another :  that  this  matter  depended  npon  the  condition  of 
the  person.  In  other  words,  that  what  might  not  be  an  impru- 
dent or  rash  act,  looking  to  its  consequences,  m  one  in  the  full  pos- 
session of  his  physical  and  mental  faculties,  might  l)e  so  in  one 
deficient  in  this  regard.  In  the  case  of  Benneker  v.  Eailroad,  20 
S.  C.  219,  Mr.  Justice  McGowan,  in  delivering  the  opinion  of  the 
court,  announced  what  we  think  is  the  correct  principle  in  such 
cases,  as  follows :  "  Where  the  rights  and  obligations  oi  one  party 
are  made  to  turn  upon  the  proper  caution  of  another,  it  would 
seem  that  there  shomd  be  some  common  standard  by.which  to  test 
the  fact,  and  we  know  of  none  more  practicable,  other  than  that 
of  a  prudent,  reasonable  man  in  possession  of  the  ordinary  senses 
and  capacities.  When  arrangements  are  made  suitable  and  proper 
for  such  persons,  nothing  more  should  be  required,  and  one  tailing 
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below  this  standard,  either  physically  or  mentally,  shotild  be  can* 
tioQS  and  prudent  in  proportion  to  each  defect  Kail  way  compa- 
nies, though  held  to  a  ni^h  degree  of  care,  do  not  insnre  the  safety 
of  passengers  under  all  circumstances." 

It  is  the  judgment  of  this  court  that  the  judgment  of  the  cir- 
cuit court  be  reversed. 

McGowAN,  J.  concnrs. 

McIvEB,  J. — I  concur  in  the  result  I  do  not  understand  that 
there  is  any  legal  duty  resting  upon  the  conductor  of  a  railway 
train  to  assist  the  passengers  in  leaving  the  cars.  It  is  true,  in 
one  sense  of  the  word  it  may  be  the  duty,  not  only  of  the  conduct- 
or, but  also  of  any  gentleman  standing  by,  to  assist  a  lady,  or  an 
infirm  person,  in  leaving  the  cars,  but  that  is  not  such  a  duty  as  a 
court  of  law  takes  cognizance  of,  or  undertakes  to  enforce,  but 
rests  rather  on  considerations  of  politeness  or  humanity.  I  am  not 
prepared,  therefore,  to  say  that  the  failure  of  a  conductor  to  assist 
a  passenger  in  leaving  the  cars  is  one  of  the  circumstances  to  be 
considered  by  the  jury  in  determining  the  question  of  negligence. 

Bee  Dorrah  v*  IllinoiB  Central  R  Co.,  and  note  infra. 


KOBFOLK  AND  W.  R.  C!o. 

V. 

PSINNELL  et  UX. 

{Advance  Case,  Virginia,    1887.) 

A  verdict  will  not  be  set  aside  on  the  ground  that  it  is  contrary  to  the  law 
and  the  evidence,  unless  it  is  shown  by  the  plaintiff  in  error  that,  after  he 
has  waived  all  of  his  own  evidence,  merely  oral,  and  giving  full  force  and 
credit  to  that  of  his  adversary,  the  verdict  is  still  erroneous. 

Where  a  station  has  been  announced,  the  train  stopped  at  the  accustomed 
place,  and  a  passenger,  who  was  descending  the  steps  in  the  act  of  alight- 
ing, was  thrown  down  either  by  the  sudden  jerking  of  the  car  or  its  unex- 
pected forward  motion,  hdd^  that  plaintiff,  being  on  the  platform  in  re- 
sponse to  the  defendant's  invitation  to  alight,  was  guilty  of  no  negligence; 
and  the  defendant,  having  violated  its  duty  by  moving  the  train  when  the 
plaintiff  had  a  legal  right  to  assume  that  it  would  remain  stationary,  was 
guilty  of  negligence  for  which  an  action  would  lie. 

Appeal  from  circuit  court,  Wythe  county. 

Htnton,  J. — ^This  is  an  action  of  tort,  which  was  submitted  to 
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the  jury  under  instructions  eminently  favorable  to  the  defendant, 
and  the  jury  have  rendered  a  verdict,  in  which  they  have  assessect 
the  damages  of  the  p1ainti£E  at  $950,  a  sum  which,  under  the  circum- 
stances of  the  case,  cannot  be  said  to  be  excessive.  Upon  the  case, 
as  it  is  presented  to  us,  the  only  question  upon  which  we  are 
called  to  pass  is  whether  the  circuit  court  erred  in  refusing  to  set 
aside  the  verdict,  and  grant  a  new  trial,  upon  the  ground  that  the 
verdict  is  contrary  to  flie  law  and  the  evidence.     That  question  is 

)>re8ented  upon  a  certificate  of  evidence;  and,  under  the  estab- 
ished  rule  of  this  court,  the  plaintiff  in  error  must  succeed,  if  at 
all,  by  showing  that,  after  he  was  waived  all  of  his  own  evidence, 
merely  oral,  and  giving  full  force  and  credit  to  that  of  his  adver- 
sary, the  verdict  is  still  erroneous.  Dean's  Case,  82  Grat.  913*; 
Taylor's  Case,  77  Va.  696 ;  Jones  v.  Eixey,  79  Va.  659. 

Confining  ourselves,  therefore,  to  evidence  of  plaintiff  below, 
the  case  made  by  the  record  is  plainly  this :  At  the  time  of  the 
accident  the  whistle  of  the  engine  had  been  sounded  for  the  sta- 
tion Kural  Ketreat.  The  name  of  the  station  had  been  facts, 
announced  to  the  passengers,  presumably,  because  there  is  no  evi- 
dence throwing  doubt  upon  the  point,  by  the  person  whose  duty 
it  was  to  perform  that  service.  Tne  train  had  come  to  a  stop,  and 
the  plaintiff,  Judy  Prinnell,  was  on  the  bottom  step  of  the  plat- 
form of  the  cars,  "in  the  act  of  getting  down,  when  the  train 
started  forward  with  a  sudden  jerk,"  which  threw  the  plaintifiF 
down,  and  injured  her  spine.  Under  such  circumstances,  if-  we 
may  not  be  permitted  to  declare,  as  rnatter  of  law,  that  the  party 
injured  is  entitled  to  recover,  about  which  I  am  not  entirely  satis- 
fied, yet  it  is  perfectly  clear  that  if  such  party  prevail  before  the 
jurv,  that  he  sliould  be  allowed  to  retain  his  verdict. 

1*110  principles  of  law  applicable  in  such  cases  are  perfectly 
familiar,  and  in  accord  with  the  dictates  of  justice  and  common 
sense.  The  company  having  undertaken  to  carry  the  passengers, 
the  duty  at  once  arises,  and  the  obligation  is  cast  upon  the  com- 
pany, of  carryinghim  or  her  to  the  place  of  destination  in  safety. 
As  was  said  by  JBlack,  C.  J.,  in  the  case  relied  upoa  by  the  de- 
fendant :  "  Railroad  companies  must  carry  tlie  passengers  to  their 
respejcive  places  of  destination,  and  set  them  down  safely,  if 
buuiin  care  and  foresight  can  do  it."  Pennsylvania  R.  Co.  v, 
A*pell,  23  Pa.  St.  149.  And,  from  the  consequences  of  a  failure 
to  discharge  its  duty  in  this  respect,  the  company  can  only  be  re- 
lieved by  the  conduct  of  the  passenger  in  failing  to  exercise  the 
measure  of  care  and  prudence  required  of  him.  The  implied  con* 
tract  to  carry  safely  includes  the  duty  of  giving  the  passengers 
reasonable  opportunity  to  alight  in  safety  from  the  train,  and  a 
violation  jf  tnis  part  of  the  company's  duty  is  culpable  negligence 
for  which  an  action  will  lie.    Thomp.  Carr.  227. 

In  the  case  at  bar,  the  announcement  of  the  station,  and  the 
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stopping  of  the  train  at  the  place  where  passengers  were  accns- 
^^^^^jj^.^^  ,^  tomed  to  disembark,  was  naturally  and  properly  con- 
ei}ii.TT  OF  SSH  stmed  by  the  plaintiff  as  an  invitation  to  ner  to  alicrht, 
and  she  had  the  right  to  expect  it  woold  stop  long 
enongh  to  allow  her  to  get  off  without  dan^r.  Id.  326,  note  4. 
She  was  therefore  gnilty  of  no  negligence  m  ^oing  out  upon  the 
platform,  and  in  descending  the  step :  and  it  is  immaterial  so  far 
as  the  result  is  concerned,  whether,  after  she  had  reached  the  last 
step,  she  was  thrown  down  by  the  sudden  jerking  of  the  car,  or 
by  its  unexpected  forward  motion.  In  either  event,  her  injuries 
are  directly  traceable  to  the  circumstance,  for  which'  the  company 
is  responsible,  that  the  train  was  moved  forward  at  a  time  when 
the  plaintiff  had  the  legal  right  to  assume  that  it  would  be  per- 
mitted to  remain  stationary.  That  the  train  was  not  moved  for- 
ward so  rapidly  as  to  make  her  conduct  in  getting  down  at  the 
time  reckless,  or  even  obviously  dangerous,  may  be  lairly  inferred 
from  the  fact  that  it  only  ran  about  100  yardfs  further  before  it 
was  stopped  a  second  time. 

It  cannot  be  necessary  to  say  more.  We  are  unable  to  discover 
any  evidence  that  the  plaintiff  was  wanting  in  proper  care  and 
prudence,  and  the  judgment  must  be  affirmed. 

See  Dorrah  v.  IlliQoiB  Central,  etc.,  R.  Co.,  and  bote,  infra. 


DoBBAH 

V. 

Illinois  Cbnt.  B.  Ca 

(Adtanee  C<m^  Mimmppi.     Oetober  24,  1S870 

A  paMenflery  by  reason  of  a  failure  to  stop  the  train,  was  carried  beyond 
the  station  for  which  he  had  purchased  a  ticket.  Hddj  exemplary  damages 
could  not  be  recovered  on  proof  of  mental  anxiety  occasioned  by  the  separa- 
tion from  his  family,  it  not  appearing  that  the  failure  to  stop  was  wilful  or 
attended  with  circumstances  of  malice,  insult,  or  oppression. 

Appeal  from  circuit  court,  Madison  county;  T.  Wharton, 
Judge. 

W.  G,  Dorrah  purchased  a  ticket  over  the  Illinois  Central  R 
from  Jackson  to  his  home  at  Madison  Station.  He  took  a  train 
leaving  Jackson  between  12  and  1  o'clock  at  night.  The  train  did 
not  stop  when  it  arrived  at  Madison  Station,  but  carried  the  appel- 
lant on  to  Oanton,  where  he  remained  till  next  morning  at  about 
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7  o'clock,  wlieu  he  returned  to  Madison  Station.  Dbrrah  suffered 
no  special  damage,  but  claimed  that,  on  account  of  the  loss  of  sleep, 
be  was  unable  to  work  the  next  day.  There  was  no  explanfition  of 
the  failure  to  stop  the  train  at  Madison  Station. .  The  court  in- 
structed the  jury  that,  under  the  facts  of  the  case,  they  should 
not  award  exemplary  damages,  A  trial  was  had,  which  resulted 
in  a  verdict  and  judgment  in  favor  of  Dorrah  for  the  price  of  his 
ticket  from  Canton  back  to  Madison  Station,  thirty-five  cents,  and 
the  value  of  his  labor  for  one  day,  which  Dorrah  had  stated  on  the 
witness  stand  was  two  dollars ;  and  from  this  judgment  Dorrah 
appealed. 

Wm.  Buchomcm  and  0.  W.  Thomas  for  appellant 

IT.  P.  <fe  J.  B.  Hari'is  for  appellee. 

Arnold,  J. — It  was  obligatory  on  the  railroad  company  to  an- 
nounce or  give  notice  in  some  way  of  the  name  of  the  station  on 
the  arrival  of  the  train  afMadison  Station,  and  to  stop  p^y  o,  g^j^,. 
the  train  long  enough  for  appellant  to  get  off  with  ro^co^a^y. 
safety,  and  the  company  was  liable  for  any  loss  or  injury  sustained 
by  him  on  account,  of  this  not  being  done.  Railway  Co.  v.  Mask, 
64  Miss.  — ,  2  South.  Rep.  860.  'Whether  the  failure  of  the  train 
to  stop  at  Madison  Station  resulted  from  inadvertence,  or  a  wilful 
disregard  of  duty  of  and  of  appellant's  rights,  it  is  not  shown  by 
the  record.  There  is  no  testimony  on  this  point ;  but  it  does  ap- 
pear that  no  special  injury  or  damage  was  aone  to  appellant,  and 
that  the  jury  allowed  him  full  compensation  for  the  loss  of  time 
and  expense  incurred,  by  reason  of  his  being  car-  measure  of 
ried  beyond  the  place  of  his  destination.  In  our  judg-  »^^o™- 
ment,  this  was  the  just  and  lawful  measure  of  his  recovery,  and 
the  court  below  committed  no  error  in  instructing  the  jury  that 
exemplary  damages  should  not  be  awarded.  In  order  to  have 
justified  the  infliction  of  exemplary  damages,  on  proof  of  mental 
anxiety  occasioned  by  separation  from  his  family,  it  was  necessary 
for  appellant  to  have  shown  that  the  failure  to  stop  the  train  was 
willful,  or  that  the  wrong  was  aggravated  in  some  manner  by  the 
i*ailroad  company  or  its  employes.  Railroad  Co.  v.  Scurr,  69 
Miss.  456 ;  Railroad  Co.  v,  Scanlan,  63  Mies.  413.  Mental  suffer- 
ing is  not  readily  distinguishable  from  physical  suffering,  and  to 
become  an  element  of  damages  it  must  be  based  on  bodily  injury, 
or  the  injury  by  which  it  is  produced  must  be  attended  by  circum- 
stances of  malice,  insult,  or  oppression.  Pierce,  R.  302 ;  John- 
son V.  Wells,  6  Nev.  224 ;  Wyman  v.  Leavitt,  71  Maine,  227 ; 
Bovee  v.  Danville,  53  Vt.  183 ;  Canning  v.  Williamstown,  1  Cush. 
451 ;  Trigp:  V.  Railroad  Co.,  6  Am.  &  Eng.  R.  R.  Cas.  846. 

AflSrmed. 

Calling  Name  of  Station  and  Stopping  Train^ — It  is  the  duty  of  the  raiK 
Toad  company  to  announce  to  its  passengers  t.he  names  of  the  different 
80  A.  &  E.  R.  Cas.— 37 
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statioiui  upon  the  arrival  of  the  train,  and  to  atop  the  train  for  a  sufficient 
length  of  time  to  enable  the  paseengers  to  get  on  with  safety,  and  the  com- 
pany M  liable  for  any  injury  resulting  from  a  violation  of  this  duty.  Daw- 
son 0.  L.  &  N.  R.,  11  Am.  A  Eng.  R.  R.  Cas.  134;  Southern  R.  Co.  v.  Een- 
drick,  40  Miss.  874;  Imhoff  «.  Chicago,  etc.,  R.  Co.,  20  Wis.  344;  Dickens 
V.  N.  Y.,  etc.,  R.  Co.,  %S  Barb.  (N.  Y.)  41;  Penna.  R.  Co.  «.  Kilgore,  82  Pa. 
St.  284;  Bucher  v.  N.  Y.  C,  «tc.,  R.,  98  N.  Y.  128;  W.,  St  L.  &  P.  R.  «. 
Rector,  104  111.  296;  s.  c,  9  Am.  &  Eng.  R.  R.  Cas.  264. 

A  reasonable  opportunity  must  be  given  passengers  to  alight  in  safety  from 
the  train.  Fairmount,  etc.,  R.  Co.  v.  Stutler,  64  Pa.  St.  375;  Roberts «.  John- 
son, 68  N.  Y.  618. 

Effect  of  Calling  Name  of  Station  when  Train  it  IMoving. — ^As  to  the  effect 
of  such  an  announcement,  there  is  a  difference  of  opinion. 

In  Lewis  v.  London,  etc.,  R.  Co.,  L.  R.  9  Q.  B.  66,  71,  Blackburn,  J.,  said: 
'*  Calling  out  the  name  of  the  station,  I  understand,  and  have  always  under- 
stood, to  mean  this :  That  it  is  an  intimation  to  all  who  are  travelling  by  the 
train  that  the  station  at  which  the  train  is  about  to  stop  is  that  particular 
station.  .  .  .  Calling  out  the  name  of  a  station  is  not  an  invitation  to  alight.'* 
See  also  Bridges  v.  North  London  R.  Co.,  L.  R.  6  Q.B.  877;  L.  R.  7  H.  L.  218; 
23  Week.  Rep.  62.  In  the  case  just  cited,  Mr.  Baron  Pollock,  in  his  opinion 
before  the  Lords  (7  H.  L.  224),  concurred  in  the  opinion  of  Mr.  Justice  Willea, 
delivered  in  the  exchequer  chamber,  where,  speaking  of  the  effect  to  be 

given  to  calling  out  the  name  of  a  station,  he  said:  **  It  is  an  announcement 
y  the  railway  officers  that  the  train  is  approaching  or  has  arrived  at  the 
platform,  and  that  the  passengers  may  get  out  when  the  train  stops  at  the 
platform.'*  See  L.  R.  6  Q.  B.  877.  And  m  Whittaker  v.  M.  <&.  S.  R.,  L.  R.  5 
0.  P.  464,  note,  Willes,  J.,  said:  ^*I  cannot  now  understand  how  it  could 
be  said  as  a  matter  of  law  that  the  calling  out  of  the  name  of  a  station  waa 
not  an  invitation.*' 

Some  cases  hold  that  it  is  a  question  for  the  jury  whether  callin^r  out  the 
name  of  a  station  amounts,  under  all  the  circumstances,  to  an  invitation  to 
alight.  See  opinion  of  Bovill,  C.  J.,  in  Whittaker  v.  M.  &  S.  R.,  L.  R.  6  C.  P. 
464,  note;  Scott  v,  Dublin,  etc.,  R  Co.,  Irish  Rep.  11  C.  L.  (K.  S.)  877; 
Kicholls  V,  Great  Southern,  etc.,  R.  Co.,  Irish  Rep.  7  C.  L.  40. 

When  a  station  is  called,  the  passengers  have  a  right  to  infer  that  the  first 
stop  of  the  train  will  be  at  such  station.  Central  R.  Co.  o.  Van  Horn,  88  N. 
J.  L.  138.  See  generally.  Pa.  R.i^.  White,  88  Pa.  St.  327;  Mitchell  v.  C.  & 
G.  T.  R.,  61  Mich.  286;  s.  c,  18  Am.  &  Eng.  R.  R.  Cas.  176;  Brooks  «.  B.  & 
M.  R.,  136  Mass.  21 ;  s.  c,  16  Am.  <&  Eng.  R.  R.  Cas.  846;  Edgar  9.  M.  R., 
4  Ont.  (Can.)  201 ;  s.  c,  16  Am.  &  Eng.R.  R.  Cas.  847 ;  Penna.  Co. «.  Hoagland, 
78  Ind.  203;  s.  c,  3  Am.  AEng.  R.R.  Cas.  436. 

Alighting  at  Stations. — ^The  railroad  company  is  liable  for  accidents  hap- 
pening to  its  passengers  in  alighting  at  a  station  from  a  car  at  rest,  when  the 
circumstances  are  such  as  to  induce  the  passenger  to  believe  that  his  point  of 
destination  has  been  reached,  and  that  it  is  sa^  for  him  to  get  out  Praeger 
«.  B.  &  E.  R.,  18  C.  B.  (N.  S.)  226,  114  E.  C.  L.,  24  L.  T.  (N.  S.)  106;  Wei- 
ler  «.  L.  B.  &  8.  C.  R..  L.  R.  0  C.  P.  126;  Robsonr.  N.  E.  R.,  L.  R.  10  Q.  B. 
871 :  Cockle  «.  L.  &  S.  B.  R.,  L.  R.  6  C.  P.  467,  7  C.  P.  821 ;  Bridges  «.  N. 
L.  R.,  L.  R.  7  H.  L.  213;  Foulkes  v.  M.  D.  R.  4  C.  P.  D.  267;  6  C.  P.  D. 
167;  P.  R.  V,  White,  88  Pa.  St.  327;  T.  H.  &  L  R  v.  Buck,  06  Ind.  346;  a. 
€.,  18  Am.  &  Eog.  R.  R.  Cas.  234;  Cartright  o.  C.  <&  G.  T.  R.,  62  Mich. 
606;  s.  c,  16  Am.  &  Eng.  R.  R.Cas.  321;  Edgar  «.  N.  R.,  11  Ont.  App.  462; 
8.  c,  22  Am.  &  Eng.  R.  R.  Cas.  438. 

In  C.  &  I.  C.  R.  V.  Farrell,  81  Ind.  408,  the  train  came  to  a  stop  on  a 
bridge  over  a  culvert,  and  the  railway  servant  called  out  the  name  of  the 
station.  A  passenger,  in  alighting  from  the  car  at  night,  was  injured. 
Meld,  that  the  railroad  company  was  liable.     So,  where  the  platform  of  the 


PASSENGEBS — CABBIAGB  BEYOND  DESTINATION.        679 

station  was  about  two  feet  three  inches  below  the  door  of  the  carriage,  which 
had  neither  platform  nor  stepe,  and  the  passenger,  in  alighting  after  dark, 
fell  and  was  injured,  the  railroad  was  held  to  be  guilty  of  negligence. 
Foulkes  V.  M.  D.  R,  L.  R.  4  C.  P.  D.  267,  6  C.  P.  D.  157. 

In  Weller  «.  London,  etc.,  R.  Co.,  L.  R  9  C.  P.  182,  Brett,  J.,  said:  **1 
sgree  that  to  call  out  the  name  of  the  station  before  the  train  has  come  to  a 
stand- still  is  no  evidence  of  negligence  on  the  part  of  the  company.  I  aJso 
agree  that  merely  overshooting  the  platform  is  not  negligence.  But  if  the 
porter  has  called  out  the  name  of  the  station,  and  if  the  engine  driver  has 
overshot  the  station,  and  the  train  has  come  to  a  stand-still,  the  company^s 
servants  are  guilty  of  negligence  if  they  do  not  warn  passengers  not  to  idight. 
At  all  events,  the  jury  may  from  the  facts  infer  negligence." 

In  Praeger  «.  Bristol,  etc.,  R.  Co.,  24  L.  T.  (N.  8.)  106  (L.  R.  7  0.  P.  823), 
the  train  arrived  at  a  dimly- lighted  station  on  a  dark  night  The  platform 
•curved  away  from  the  track  at  the  point  where  the  carriage  stood  in  which 
plaintiff  was  seated.  A  guard  opened  the  door  and  said  nothing.  Plaintiff 
stepped  out,  expecting  to  alight  on  the  platform,  but  fell  between  the  car- 
riage and  platform  and  was  injured.  Cockburn,  C.  J.,  said:  ''He  got  out 
on  the  invitation  of  the  ^ard,  who  opened  the  door,  which  implied  an  invi- 
tation to  alight,  and  I  think,  also,  to  alight  in  safety." 

When  the  Railroad  Company  it  Not  Liable. — Where,  however,  the  passen- 
ger, by  the  exercise  of  reasonable  care,  can  see  that  by  alighting  from  the 
•car  he  is  encountering  peril,  the  railroad  company  is  not  liable.  Lewis  «. 
L.  C.  &  D.  R.,  L.  R.  9  Q.  B.  70;  Siner  «.  G.  W.  R.,  L.  R.  8  Ex.  160;  4  Ex. 
117;  P.  R.  V,  Zebe,  88  Pa.  St.  818;  87  Pa.  St.  420;  D.  L.  &  W.  R.  «.  Napheys, 
-90  Pa.  St.  186. 

Where  the  passenger  is  aware  that  the  car  has  reached  the  platform,  and, 
without  waiting  to  see  whether  it  will  be  backed  up,  sets  out  in  the  dark  and 
is  injured,  the  railway  company  is  not  liable.  Harrold  v.  Great  Western  R 
Co.,  14  L.  T.  (N.  S.)  440;  Lewis  t.  London,  etc.,  R  Co.,  L.  R  9  Q.  B.  66. 

Assistance  In  Alighting  from  Train. — Where  there  is  no  platform  at  the 
stopping  place,  the  employees  of  the  company  must  assist  passengers  to 
alight,  ana  for  failure  in  so  doing  the  company  will  be  responsible  to  a  jpas- 
•senger  injured  through  no  fault  on  his  part.  M.  &  C.  R  «.  WhitfieldL  44 
Miss.  466. 

Carrying  Passenger  Beyond  Destination. — A  passenger  who  is  carried 
beyond  his  destination  by  the  railroad  company  is  entitled  to  recover  com- 
X)en8atory  damages.  C,  St.  L.  &  N.  O.  R  v.  S(»irr,  69  Miss.  466;  s.  c, 
6  Am.  &  Eng.  R  R  Cas.  841 ;  Trigg  «.  St.  L. ,  E.  C.  &  N.  R,  74  Mo.  147 ;  s.  c, 
6  Am.  &  Eng.  R  R  Cas.  846;  L  &  G.  N.  R  9.  Terry,  62  T^xas,  880;  s.  c,  21 
Am.  &  Eng.  R  R  Cas.  828. 

Exemplary  Damage— When  Awarded.— Exemplary  damages  are  imposed 
as  a  punishment  to  the  offender  for  the  act  committed  and  as  an  example  to 
others,  and  can  be  recovered  only  when  the  wrong  has  been  done  under  cir- 
cumstances showing  wantonness,  violence,  fraud,  malice,  oppression,  or 
willful  misconduct,  or  that  entire  want  of  care  which  raises  the  presumption 
of  a  conscious  indifference  to  consequences.  Pa.  R  v,  Eelley,  81  Pa.  St.  872; 
Pa.  R  V.  Books,  67  Pa.  St.  839;  Chicago,  etc,  RCo.  9.  Williams,  66  III. 
186;  Hehm  «.  McCaughan,  82  Miss.  17;  Milwaukee,  etc.,  R  Co.  v.  Arms,  91 
U.  S.  489;  Graham  v.  Pacific  R  Co.,  66  Mo.  686:  Caldwell  o.  N.  J.  Steam- 
boat Co.,  47  N,  Y.  282. 

Is  Chicaffo,  etc.,  R.  Co.  e.  Scurr,  69  Miss.  456;  s.  c,  6  Am.  &  Eng.  R  R 
das.  041,  plaintiff  took  passage  at  night  on  defendant's  train  from  Grenada 
to  Torrence.  The  conductor  permitted  the  train  to  pass  by  Torrence  without 
stopping,  and  plaintiff  was  carried  eight  miles  beyond  his  destination,  to 
Coffeeville.  The  night  was  cold,  dark,  and  rainy.  There  was  no  claim  for 
mental  or  physical  suffering,  except  that  plaintiff  stated  that  while  at  Coffee- 
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ville  *^  he  suffered  some  from  co)d.^'  The  conductor's ,  conduct  throughout 
the  matter  was  courteous.  Held,  that  exemplary  damages  were  not  allow- 
able, and  that  a  verdict  for  $2500,  which  was  reduced  by  the  court  to 
$838.38  was  ezcesslYe.  Chalmers,  C.  J.,  said:  *'Did  the  proof  warrant 
the  rendering  of  exemplary  damages?  By  a  long  train  of  decisions  ia 
this  State,  which  simply  announce  the  rule  everywhere  recognized,  sucfa 
damages  are  permissible  only  where  there  has  been  some  element  or 
intentional  wrong,  or,  in  the  absence  of  intention,  a  negligence  so  gross 
as  to  evince  a  reckless  disregard  of  consequences.  The  idea  is  variously- 
expressed  by  different  text-writers  and  judges,  and  sometimes  with  a^ 
multitude  of  words;  but  if  to  the  words  *  negligence'  and  intention'  we 
add  the  word  insult,'  we  will  perhaps  sufficiently  embrace  all  the  states  of 
case,  in  which  such  damages  should  be  awarded  by  a  jury,  or  sanctioned  by 
a  court.  When  the  negligence- of  which  a  defendant  has  been  guilty  bears 
no  aspect  of  recklessness  or  willfulness,  and  is  wholly  free  from  any  element 
of  insult  or  rudeness,  there  is  no  justification  for  the  imposition  of  any  dam- 
ages beyond  such  as  will  fully  compensate  for  all  inju];^es  actually  sustained^ 
.  .  .  When  the  proof  fails  to  show  anything  that  will  warrant  an  imputation 
of  willfulness,  recklessness,  or  rudeness,  it  is  the  duty  of  the  court  to  inform 
the  jury,  when  re<^uested  so  to  do,  that  they  cannot  inflict  punitory  dam- 
ages."   See  also  Tnegv.  St.  Louis,  etc.,  R.  Co.,  6  Am.  & £ng.  R.  R.  Cas.  345. 

Where  the  railroad  company  has  authorized  the  particular  act,  or  subse- 
quently has  ratified  it,  either  expressly  or  impliedly,  by  retaining  in  its  ser* 
vice  the  employee  whose  act  caused  the  injury,  exemplary  damages  will  1)0- 
allowed.  M.  &  St.  P.  R.  v.  Arms,  91  U.  S.  489 ;  W.  V.  T.  Co.  v,  Eyster,  91 
U.  S.  496;  N.  O.,  J.  &  G.  N.  R.  v.  Hurst,  36  Miss.  660;  Goddard  v.  G.  T. 
R.,  59  Me.  202;  C.  S.  R.  v.  Steen,  42  Ark.  321;  s.  c,  19  Am.  &  Eng.  R.  R. 
Cas  30;  Cleghorn  v.  N.  Y.  C.  &  H.  R.  R.,  56  N.  Y.  44;  Hagan  v,  P.  &  W. 
R.,  3  R.  I«  88. 

And  it  has  been  held  that  the  company  may  be  liable,  in  a  proper  case,  in 
exemplary  damages  for  injuries  to  passengers  caused  by  their  employees, 
without  a  direct  authorization  or  subsequent  ratification  of  the  act  com- 
plained of.  See  Thompson's  Carriers  of  Passengers,  575 ;  Goddard  v.  Grand 
Trunk  R,  Co.,  57  Me.  202;  Quigley  v.  Central  Pacific  R.  Co.^  11  Nev.  350;- 
Bass  V.  Chicago,  etc.,  R.  Co.,  36  Wis.  450;  Chicago  R.  Co.  v.  Herring,  57 
111.  59. 

In  Goddard  v,  Grank  Trunk  R.  Co.,  57  Me.  228,  the  court  say:  "We  con- 
fess that  it  seems  to  us  that  there  is  no  class  of  cases  where  the  doctrine  of 
exemplary  damages  can  be  more  beneficially  applied  than  to  railroad  cor- 
porations in  their  capacity  of  common  carriers  of  passengers;  and  it  might 
as  well  not  be  applied  to  them  at  all  as  to  limit  its  application  to  cases  where 
the  servant  is  airectly  or  impliedly  commanded  by  the  corporation  to 
maltreat  and  insult  a  passenger,  or  to  cases  where  such  an  act  is  directly  or 
impliedly  ratified;  for  no  such  cases  will  ever  occur. '* 

Exemplary  Damages  In  Cases  of  Gross  Negllgencei — Some  cases,  however, 
hold  that  exemplary  damages  may  be  recovered  where  the  injury  is  caused 
by  gross  negligence  on  the  part  of  the  railroad  company.  Hopkins  f>.  A.  & 
St.  L.  R.  36  N.  H.  9;  Taylor  v.  Grand  Trunk  R.  Co.,  48  N.  H.  304;  A.  &G. 
W.  R.  f>,  Dunn,  19  Ohio  St.  162;  M.  &  M.  R.  t.  Ashcroft,  48  Ala.  15;  L.  & 
N.  R.  V.  McCoy,  81  Ky.  403;  s.  c,  15  Am.  &  En^.  R.  R.  Cas.  277;  C.  St.  R. 
v,  Stecn,  42  Ark.  321 ;  s.  c,  19  Am.  &  Eng.   R.  R.  Cas.  30. 

Rule  of  the  Supreme  Court  of  the  United  States^ — But  the  better  doctrine 
is  that  laid  down  by  the  Su])reme  Court  of  the  United  States  in  Milwaukee, 
etc.,  R.  Co.  V,  Arms,  91  U.  S.  489.  The  court  below  charged  the  jury  as 
follows:  '*  If  you  find  that  the  accident  was  caused  by  the  gross  negligence 
of  the  defendant's  servants  controlling  the  train,  you  may  give  to  the  plaintiffii 
primitive  or  exemplar]'  daniagcs."  Held,  that  the  court  had  misdirected  the 
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Jury.  jfr.  Justice  Davis  said :  *'  It  is  insisted  that  when  there  is  '  gross  neg- 
ligence '  the  jury  can  properly  give  exemplary  damages.  There  are  many 
cases  to  this  enect.  The  difficulty  is  that  they  do  not  define  the  term  with 
any  accuracy ;  and  if  it  be  made  the  criterion  by  which  to  determine  the 
liability  of  the  carrier  beyond  the  limit  of  indemnity,  it  would  seem  that  a 
precise  meaning  should  be  given  to  it.  This  the  courts  have  been  embar- 
rassed in  doing,  and  this  court  has  expressed  its  disapprobation  of  these 
•attempts  to  fix  the  degress  of  negligence  by  legal  definitions.  Some  of  the 
highest  English  courts  have  come  to  the  conclusion  that  there  is  no  intel- 
ligible distinction  between  ordinary  and  gross  negligence.  Lord  Cranworth, 
in  Wilson  v.  Brett,  11  M.  &  W.  113,  said  that  gross  negligence  is  ordinary 
■negligence  with  a  vituperative  epithet;  and  the  exchequer  chamber  took  the 
same  view  of  the  subject.  Beal  «.  South  Devon  R.  Co.,  8  H.  &  C.  827.  .  .  . 
*  Gross  negligence  '  is  a  relative  term.  It  is  doubtless  to  be  understood  as 
meaning  a  greater  want  of  care  than  is  implied  by  the  term  *  ordinary  negli- 
gence ;*  but,  after  all,  it  means  the  absence  of  the  care  that  was  necessary 
under  the  circumstances.  In  this  sense  the  collision  in  controversy  was  the 
result  of  gross  negligence,  because  the  employees  of  the  company  did  not 
use  the  care  that  was  required  to  avoid  the  accident.  But  the  absence  of  this 
care,  whether  called  gross  or  ordinary  negligence,  did  not  authorize  the  jury 
to  visit  the  company  with  damages  beyond  the  limit  of  compensation  for  the 
injury  actually  inflicted.  To  do  this,  there  ipust  have  been  some  willful  mis- 
conduct, or  that  entire  want  of  care  which  would  raise  the  presumption  of  a 
conscious  indifference  to  consequences.  Nothing  of  this  kind  can  be  im- 
puted to  the  persons  in  charge  of  the  train ;  and  the  court,  therefore,  mis- 
directed  the  jury.*'  See  also  Kentucky,  etc.,  R.  Co.  «.  Dills,  4  Bush  (Ky.) 
^93;  Doss  v.  Missouri,  etc.,  R.  Co.,  59  Mo.  27;  Thompson  d.  New  Orleans, 
etc.,  R.  Co.,  50  Miss.  315;  Toledo,  etc.,  R.  Co.  v,  Patterson,  63  111,  304; 
Paine  t).  Chicago,  etc.,  R.  Co.,  45  Iowa,  569. 


Haebib  v.  Central  B. 
Centeal  R.  v.  Haekis. 

(Advance  Casey  Georgia.    March  12,  1887.) 

In  an  action  to  recover  damages  for  death,  resulting  from  the  negligence 
•of  the  defendant,  dt  is  proper  for  the  court,  even  pending  the  introduction 
of  evidence  by  the  defendant,  to  permit  an  amendment  to  the  declaration 
•charging  acts  of  negligence  different  from  those  originally  relied  upon,  but 
not  changing  the  cause  of  action,  in  order  that  the  pleadings  may  conform 
to  the  evidence. 

Whether,  in  a  given  case,  due  diligence  requires  that  a  train  should  leave 
on  schedule  time,  or  whether  persons  upon  it  not  as  passengers  should  alight 
irom  it  before  the  time  of  departure  fixed  by  the  schedule,  or  whether  when 
a  train  is  starting,  or  about  to  start,  the  persons  passing  in  front  of  it  should 
see  to  it. that  the  train  is  not  moving,  or  about  to  move,  and  if  so,  what  de- 
gree of  diligence  he  should  employ  to  ascertain  whether  it  was  starting,  or 
About  to  start,  are  all  questions  of  fact  for  the  jury  to  determine. 

The  statute  regulating  the  speed  of  trains  at  public  crossings  does  not  ap- 
ply to  cases  in  which  the  train  is  started  at  or  upon  the  crossing. 
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Hearsay  eridence  of  oe  fact  of  the  killing  of  some  one  upon  a  certain  day 
18  admissible  to  show  the  date  at  which  something  else  occurred,  about 
which  the  witness  has  testified ;  but  as  evidence  of  the  date  of  the  homicide, 
or  the  fact  that  one  has  been  committed,  it  is  incompetent. 

Evidence  that  at  a  former  trial  the  defendant  relied  upon  a  different  de- 
fense to  the  charge  of  negligent  killing  than  that  relied  upon  in  the  present 
trial  is  inadmissible. 

The  propriety  of  allowing  a  question  which  misrecites  the  testimony  of 
the  witness,  and  is  calculate  to  lead  him  into  error,  is  within  the  discretion 
of  the  trial  court. 

Where  the  record  shows  that  a  cross-bill  of  exceptions  was  signed  upon 
the  same,  or  nearly  the  same,  date  as  the  principal  bill,  it  is  in  time  thougb 
not  sued  out  until  more  than  60  days  after  the  trial. 

Exceptions  to  city  court  of  Atlanta ;  Van  Eppe,  Judge. 
Soke  <b  Burton  Smith  for  plaintiff. 
Henry  Jackson  for  defendant. 

Bleckley,  C.  J. — This  was  an  action  bv  a  widow,  to  recover 
damages  for  the  homicide  of  her  husband.  There  was  a  verdict 
BioBTTocBOfls-  ^^^  the  defendant,  and  a  motion  for  new  trial  by  the 
"^  plaintiff,  which  was  overruled.     The  judgment  over 

ruling  the  motion  was  rendered  more  than  60  days  after  the  trial ; 
notwithstanding  which  fact  the  defendant  sued  out  a  cross-bill  of 
exceptions,  complaining  of  a  ruling  of  the  court  made  on  the  trial. 
When  the  case  was  called  here  for  argument,  a  motion  was  made 
to  dismiss  the  cross-bill  on  the  ground  that  it  was  sued  out  too 
late.  Our  decision  on  that  point  is  that  there  was  no  right  to  a 
cross-bill  until  the  principal  bill  had  been  signed ;  and  that  as  the 
cross-bill  was  of  the  same  date,  or  near  the  same  date,  as  the  prin- 
cipal bill,  it  was  in  time.  The  motion  to  dismiss  the  cross-bill  of 
exceptions  is  overruled. 

1.  The  matter  of  that  cross-bill  was  the  allowance  of  an  amend- 
ment which  was  offered  and  made  pending  the  introduction  of  evi- 
dence by  the  defendant.  The  amendment  being  to  the  declara- 
AMKNDM«^  TO  tion,  the  propriety  or  impropriety  of  allowing  that 
DECLARATioH.  amcudmeut  will  depend  upon  the  declaration  as  it 
stood  before  amendment.  Looking  to  the  original,  we  find  that 
the  substance  of  it  was  that  the  plaintiff's  husband  was  killed  by 
the  running  of  the  defendant's  train,  locomotives,  cars,  and  other 
machinery.  His  death  was  the  result  of  no  negligence  on  his  part, 
but  was  due  to  the  negligence  of  the  defendant.  It  was  the  result 
of  failure  by  the  defendant  to  use  any  of  the  precautions  required 
of  railroad  companies  at  public  crossings ;  and  to  use  reasonable 
care  to  prevent  injury  to  passers-by  at  Pryor-street  crossins^,  where 
he  was  filled.  An  amendment  prior  to  the  one  excepted  to  has 
been  made,  which  alleged  in  substance  this :  The  railroad  crosses 
Pryor  street,  and  goes  to  the  end  of  the  car-shed.  The  engine 
started  on  the  edge  of  the  sidewalk,  and  across  the  walk  and  street^ 
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without  ringing  the  bell  or  giving  any  eaflScient  signal  of  an  in- 
tention to  start.  It  started  and  ran  too  rapidly,  and  the  circum- 
stances were  such  as  to  require  special  care  by  the  defendant ;  but 
the  defendant  failed  to  exercise  ordinary  care,  or  any  care,  and  this 
negliffence  caused  the  homicide.  The  amendment  finally  made 
and  the  one  excepted  to,  was  in  substance  as  follows :  The  defend- 
ant failed  to  furnish  a  safe  way  for  egress  from  the  cars,  in  this : 
it  placed  an  iron  rail  around  the  platform  of  a  car,  and  did  not 
provide  steps  to  another  car  next  to  the  former,  nor  proper  rails 
for  the  protection  of  persons  on  the  steps.  A  number  of  persons 
were  upon  the  latter  car,  bidding  friends  good-by.  They  were 
there  by  permission,  express  or  implied,  of  the  defendant,  and 
were  negligently  urged  by  the  defendant  from  the  car,  and  while 
they  were  getting  from  it  the  train  started,  the  conductor  not  al- 
lowing suflScient  time  for  those  persons  to  descend,  nor  did  he 
stop  tne  train  or  use  any  care  to  prevent  an  accident,  though  he 
saw  a  crowd  endeavoring  to  set  off,  and  saw  that  the  plaintiff's 
husband,  in  climbing  off  the  platform,  had  fallen  between  the  cars, 
and  was  hanging  to  one  of  the  posts  of  the  railing.  These  acts 
were  gross  negligence  on  the  part  of  the  defendant,  and  caused 
the  death  of  tne  plaintiff's  husoand,  who  was  on  the  train  by  the 
defendant's  permission,  and  was  in  the  exercise  of  due  dili- 
gence. 

The  cause  of  action  was  the  homicide  of  the  plaintiff's  husband 
by  the  negligence  of  the  defendant.  In  setting  out  that  negli- 
gence, it  was  described  in  one  way  in  the  original  declaration,  in 
another  by  the  first  amendment,  and  in  another  by  the  second 
amendment.  But  it  was  all  the  same  cause  of  action.  It  might 
be  tested  thus:  Suppose  it  were  lawful  to  amend  indictments 
for  murder,  and  you  had  an  indictment  for  the  murder  of  A,  al- 
leging that  it  was  by  shooting,  and  the  proof  disclosed  that  it  was 
by  stabbing,  could  an  amendment  alleging  that  it  was  by  stabbing 
be  thought  to  charge  another  and  difrerent  crime  ?  The  crime  in 
the  supposed  case  would  correspond  to  the  cause  of  action  in  this. 
Would  it  be  charging  the  defendant  with  another  crime  to  add 
another  count,  or  to  allege  in  the  same  count  that  the  death  was 
the  result  of  stabbing,  or.  other  means  than  shooting — the  means 
first  charged  ?  We  think  not.  There  can  be  but  one  cause  of 
action  for  the  homicide  of  any  one  man,  and  all  these  variations 
went  to  the  means  and  mode  by  which  the  homicide  was  perpe- 
trated ;  and  the  present  case  is  a  good  illustration  of  the  propriety 
of  at  least  a  discretionary  power  of  allowing  such  amendments; 
because,  as  the  plaintiff  understood  her  case  and  proved  it,  the 
homicide  was  the  result  of  an  occurrence  at  the  crossing,  separated 
altogether  from  the  cars  and  the  condition  of  the  cars.  iSut  the 
defendant  introduced  evidence  of  which  probably  the  plaintiff  had 
no  knowledge  or  information  before,  tending  to  show  that  the 
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killing  OGcnrred  in  conseqnence  of  tlie  husband  bein^  npon  the 
train  and  attemptins^  to  get  off,  and  exposing  himself  or  becom- 
ing exposed,  while  m  the  act  of  alighting.  It  would  be  a  great 
hardship  to  make  this  action  fail  because  of  the  difference  and  the 
donbt  as  to  how  the  death  really  came  to  pass,  provided  that  it  was 
the  result  of  defendant's  negligence.  It  was  a  proper  case  for 
amendment,  and  it  would  have  been  an  abuse  of  the  law  of  amend- 
ment had  this  amendment  been  disallowed.  The  cause  of  action 
alleged  being  the  homicide  of  plaintiff's  husband  by  means  of  the 
defendant's  negligence,  the  allegations  in  the  declaration  touching 
the  specific  acts  of  negligence,  and  the  manner  of  causing  death 
may  be  varied  or  added  to  by  amendment  during  the  proffress  of 
the  trial  so  as  to  adapt  the  pleadings  to  the  evidence  in  all  its  as- 

Eects.  In  this  case  there  was  enough  in  the  declaration  to  amend 
y,  the  amendment  did  not  introduce  a  new  cause  of  action,  and 
it  was  not  offered  too  late.  On  the  cross-bill  of  exceptions,  there- 
fore, the  judgment  is  a&rmed. 

2.  Passing  now  to  the  main  case,  the  first  ground' of  the  motion 
for  new  trial  which  we  notice  is  that  a  witness  was  permitted  to 
ADMI88I05  or  testify  that  another  person  told  him  at  a  certain  station 
"^'**^^     ^'"  that  the  train  had  run  over  a  man  in  Atlanta  and  killed 
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him.  This  evidence,  with  some  more  of  the  same  sort,  was  ob- 
jected to  on  the  ground  that  it  was  hearsay.  The  court  overruled 
the  objection  and  admitted  the  evidence  for  the  sole  purpose  of 
fixing  the  date.  Whether  the  court  meant  that  it  was  to  fix  the 
date  of  the  homicide,  or  the  date  of  certain  facts  about  which  the 
witness  detailing  the  hearsay  testified,  we  do  not  positively  know. 
The  record  is  somewjiat  uncertain  as  to  which  one  of  these  dates 
the  court  had  in  mind.  The  evidence  is  admissible  for  the  pur- 
pose  of  fixing  one  of  them,  but  not  for  the  purpose  of  fixing  tiie 
other.  A  witness  may  date  a  fact  which  he  knows  by  relating  it 
to  the  time  when  he  heard  another  fact ;  and  in  so  doing,  may^ 
state  not  only  that  he  heard  something,  but  what  that  something 
was,  in  order  to  let  the  jury  see  what  reason  he  had  to  observe  and 
remember ;  but  the  heai-say,  though  he  repeats  it  on  oath,  is  not 
evidence,  either  of  the  occurrence  or  of  the  date  of  the  fstet  which 
it  purports  to  affirm.  The  fact  of  a  homicide,  and  the  time  of  a 
homicide,  were  indicated  by  this  hearsay,  but  the  witness  who  re- 
peated it  adverted  to  it  not  for  the  purpose  (so  far  as  his  own  mind 
was  concerned)  of  showing  either  tlie  fact  or  the  date  of  the  homi- 
cide (for  these  he  did  not  know),  but  of  fixing  the  time  when,  as 
he  remembered,  his  locomotive  did  not  run  over  anybody,  and 
when  he  used  certain  acts  of  diligence  in  the  starting  of  that  loco- 
motive from  the  car-shed  in  Atlanta,  and  in  passing  over  Piyor 
street  crossing.  Now,  for  the  purpose  of  showing  that  the  witness 
knew  and  remembered  that  on  a  given  date,  without  knowing  the 
day  of  the  month,  or  the  week,  or  even  the  year,  he  did  not  nuL 
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Ills  engine,  over  anybody,  and  the  bell  was  mng,  and  that  he  ran 
slowly  in  starting,  this  conversation  with  the  other  party  was  ad- 
missible ;  and  in  order  that  the  jnry  might  see  how  strong  an 
impression  it  probably  made  upon  his  mind,  it  was  proper  to  let 
him  detail  what  his  informant  had  said  ;  but  that  saying  was  not 
any  evidence  whatever  that  a  homicide  had  taken  place,  or,  if  it 
did  take  place,  that  it  was  on  that  day  rather  than  any  other  day. 
The  evidence  for  its  appropriate  purpose  was  admissible  ;  and  the 
conrt  ruled  it  in,  stating  that  it  was  to  fix  a  date.  We.  are  bound 
to  presume  that  it  was  to  fix  the  date  it  was  competent  to  fix,  and 
not  one  that  it  was  incompetent  to  fix ;  and  therefoi'e  we  hold  that 
there  was  no  error  which  appears  to  us  in  admitting  the  evidence. 

3.  Another  ground  of  tiie  motion  for  new  trial  is  that  in  the 
pro^-ess  of  the  examination  of  this  witness,  the  court, 
at  the  instance  of  counsel  for  the  defendant,  interposed,  ^^ 
and  refused  to  allow  a  certain  question  to  be  pro- 
pounded or  to  be  insisted  upon  after  it  was  propounded.  The 
objection  to  that  question  was  that  it  misrecited  tlie  evidence  of 
the  witness,  and  endeavored  to  get  him  to  commit  himself  to  an 
error  embraced  in  the  recital  with  reference  to  the  month  and  day 
of  this  event.  On  that  we  simply  rule  this:  It  is  the  duty  of  the 
court  both  to  protect  a  witness  under  cross-examination  from  bein^ 
unfairU'  dealt  with,  and  to  allow  a  searching  and  skillful  test  ot 
his  intelligence,  memory,  accuracy,  and  veracity.  As  a  general 
rule,  it  is  better  that  cross-examination  should  be  too  free  than  too 
much  restricted.  This  is  a  matter  that  necessarily  belongs  to  and 
abides  in  the  discretion  of  the  court.  In  this  instance  we  do  not 
see  that  the  discretion  was  abused,  although  we  are  inclined  to 
think  that,  if  the  examination  had  been  allowed  to  proceed,  it 
would  ultimately  have  done  no  injustice  to  the  witness,  and  the 
court  might  have  interposed  in  another  way;  that  is,  by  calling  the 
attention  of  the  witness  to  this  specific  date,  and  giving  him  an 
opportunity  to  explain.  There  must  be  allowed  some  degree  of 
SKJll,  if  not  sharpness,  in  conducting  cross-examinations ;  because 
a  witness,  however  fair  and  honest  and  truthful,  may  not  be  care- 
ful enough,  and  it  is  to  the  interest  of  justice  to  expose  the  blun- 
dering oi  a  witness,  as  well  as  his  willful  departures  from  veracity. 
A  jnry  ought  to  be  made  to  know  what  character  of  mind  they 
have  before  them  on  the  witness  stand  ;  whether  they  have  a  care- 
ful, cautious  witness,  or  one  who  is  disposed  to  take  things  on  trust. 
Tliat  is  quite  essential.  But  the  court  is  there  watching  the  pro- 
ceedings, and  acquainted  with  all  the  surroundings  ;  it  is  proper  to 
leave  such  a  question  to  the  discretion  of  the  court ;  and  we  so  do 
now.  The  exact  scene  will  never  be  repeated,  and  it  is  unneces- 
sary to  rule  upon  it  more  specifically. 

4.  Evidence  that  at  a  former  trial  of  the  case  the  defence 
relied  upon  a  different  theory  from  the  one  presented  at  this 
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trial  (it  is  not  stated  what  sort  of  evidence)  was  offered  and  re- 
EvTDvtcm  OF  jected.  We  think  that  the  court  raled  properly  in 
rejecting  it.  Jnet  as  the  plaintiff  may  vary  a  line  of 
attack  ^nd  did  it  in  this  case),  so  the  defendant  may 
vary  his  line  of  defence.  Taking  position  in  the  field,  and  fighu 
ing  one  in  that  position,  will  not  prevent  a  change  ;  indeed  in  the 
same  trial  the  defendant  may  not  only  urge  different  defences,  bnt 
contradictory  defences.  He  may  take  all  the  chances  in  his  favor, 
jnst  as  the  plaintiff  here  relied  npon  one  mode  of  killing  at  the 
crossing  ana  another  by  falling  from  the  cars.  It  is  quite  right ; 
and  there  ought  to  be  no  grudging  of  latitude  to  bnng  out  the 
truth,  all  the  truth,  and  all  aspects  of  it.  That  at  a  former  trial  a 
different  theorv  of  defence  was  relied  on  is  not  relevant  as  matter 
of  evidence,  and  the  exclusion  of  testimony  to  that  effect  is  not 
error. 

5.  It  is  contended  that  the  statute  regulating  the  checking  of 
statuts  riou.  the  speed  of  trains  at  public  crossings  is  applicable  ta 
LATWQ  SPBBD.    |.|jjg  Qjjg^^    ^g  thiuk  uot,  aud  hold,  on  the  contrary,  that 

the  statute  does  not  require  that  a  train,  started  at  or  upon  a  pub- 
lic crossing,  shall  be  checked  and  kept  checked  while  passing  over 
that  crossing.  By  natural  laws,  instead  of  the  situation  being  one 
for  checking  and  keeping  checked,  it  is  one  for  unchecking.  In 
passing  from  rest  to  motion  no  checking  is  possible.  The  statute 
contemplates  a  state  in  which  there  can  be  less  motion,  and  one  in 
which,  to  make  progress  at  all,  there  must  be  more. 

6.  The  charge  of  the  court  touching  diligence  is  complained  oU 
Whether  in  a  given  case  due  negligence  requii*es  that  a  train  should 
CHAROB  OF  THE  l^avc  ou  schcdulc  time,  or  whether  persons  upon  it  not 
«>^^-  as  passengers  should  alight  from  it  before  the  time  of 
departure  fixea  by  schedule,  or  whethfer  when  a  train  is  starting 
or  about  to  start  a  person  passing  in  front  of  the  engine  should  see 
to  it  that  the  train  is  not  moving  or  about  to  move,  are  all  ques- 
tions of  fact  for  the  jnry,  and  not  for  decision  by  the  court  in  its 
general  charge.  The  court  undertook  to  instruct  the  jury  that  a 
train  ought  to  leave  on  schedule  time,  and  that  the  conductor 
ought  not  to  delay  its  departure  beyond  schedule  time  in  order  to 
ffive  persons  an  opportunity  to  get  off.  It  moreover  instructed  the 
jury  that  ordinary  diligence  would  require  that  a  person  passing 
m  front  of  an  engine  in  the  act  of  starting,  or  about  to  start,  should 
see  to  it  that  it  ^as  not  starting  or  about  to  start.  These  were  all 
questions  for  the  jurv,  under  the  special  circumstances.  They  are 
Questions  of  fact  rather  than  of  law,  because  diligence  has  to  he 
determined  in  view  of  the  conditions,  the  special  conditions,  at  the 
time  the  conduct  under  investigation  took  place,  and  the  standard 
of  decision  for  ordinary  diligence  is  the  conduct  of  a  man  of  ordi- 
nary prudence  under  like  circumstances.  That  standard  is  sup- 
posed to  be  in  the  minds  of  the  jury ;  and  it  is  the  standard  in  tlie 
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minds  of  the  jury  with  which  the  conduct  involved  in  the  particu- 
lar case  is  to  be  compared.  That  same  standard  may  be  in  the 
mind  of  the  judge,  and  he  may  be  more  competent  to  make  the 
comparison,  yet  the  law  does  not  permit  him  to  make  it.  He  lias 
no  more  to  do  with  it  than  if  he  iiad  no  standard  at  all.  He  has 
no  more  to  do  with  the  determination  of  a  question  of  diligence  in 
a  particular  case  than  if  he  did  not  know,  and  could  not  find  out, 
what  would  be  the  conduct  of  a  man  of  ordinarv  prudence  in  such 
circumstances.  '  He  must  simply  refer  it  to  the  jury.  He  must  tell 
them  what  the  standard  is ;  that  is,  give  the  description  of  it  which 
the  law  gives.  If  it  be  a  case  for  slight  diligence,  he  must  tell 
them  it  is  that  care  which  every  man  of  common  sense  exercises ;. 
if  it  be  ordinary  diligence,  he  must  tell  them  it  is  the  care  which 
every  prudent  man  exercises ;  and  if  it  be  extraordinary  diligence,, 
he  must  tell  them  it  is  that  extreme  care  and  caution  which  very 
prudent  and  thoughtful  persons  exercise.  But  beyond  this  he  can- 
not go,  unless  there  is  some  statute  to  lead  and  conduct  him. 
Judgment  reversed. 


YlOESBUBG  AND  M.  B.  Co. 
V, 

Phillips,  Admx. 
{Adcanee  Ccue^  Missimppi,    May  3,  1887.) 

A  boy  who  had,  without  objection,  got  on  a  train,  was  ejected  from  it 
while  in  motion,  and  received  in  juries  from  which  he  died.  Held,  that  under 
Rev.  Code  Miss.  1880,  §  2078,  relating  to  the  survival  to  personal  representa- 
tives of  all  deceased's  legal  and  equitable  causes  of  action,  and  section  2079, 
specifically  prescribing  such  survival  in  action  for  trespass,  the  right  of  his 
administratrix  to  sue  was  indisputable. 

The  death  of  an  injured  party  cannot  destroy  the  right  of  action  for  his 
injuries:  for  Rev.  Code  Miss.  1880,  §  1518,  permits  an  action  commenced  by 
a  deceased  person  to  be  revived  by  his  representatives. 

The  action  prescribed  by  Rev.  Code  Miss.  1880,  §  1510,  to  be  brought  by 
the  widow,  husband,  or  child  of  a  person  wrongfully  killed,  for  the  damage 
caused  by  such  death  to  the  person  suing,  is  entirely  distinct  from  the 
action  by  deceased^s  representatives  prescribed  by  sections  2078,  2079. 

Where  a  boy  was  ejected  from  a  train  in  motion,  and  received  thereby 
injuries  from  which  he  died,  it  is  for  the  jury  to  decide  whether  the  railroad 
company  is  liable  in  damages  for  using  improper  means  to  clear  its  train  of 
boys  improperly  on  it. 

Under  Rev.  Code  Miss.  1880,  §  1059,  which  prescribes  that  proof  of  injury 
inflicted  by  cars  or  locomotives  while  in  motion  shall  be  prima  facie  evidence 
of  the  want  of  reasonable  skill  and  care  on  the  part  of  the  railroad  company's 
servants,  in  reference  thereto,  an  instruction  that  it  is  for  the  jury  to  aecide 
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the  question  of  care  or  skill  in  reference  to  the  particular  injury  is  not 
erroneous. 

Rey.  Code  Miss.  1880,  $  1059,  is  applicable  even  where  the  injury  sued  for 
resulted  from  the  precedent  wrong  of  the  person  injured. 

Rev.  Code  Miss.  1880,  §  1059, -though  enacted  to  meet  cases  where  the 
manner  of  the  injury  inflicted  is  known  only  to  the  railroad  servants,  is 
equally  applicable  where  a  cloud  of  witnesses  saw  the  injury. 

Appeal  from  circuit  court,  Hinds  county. 

Jo  Brantley,  a  boy  of  11  yeai-s  of  age,  lived  in  Jackson  with  liis 
aunt,  the  appellee,  and  went  to  school.  On  his  way  home  from 
school  one  day  he  was  attracted  to  an  excursion  trnin  on  appel- 
lant's road  by  the  playing  of  a  band  on  the  train,  and  went  to  and 
entered  one  of  the  cars  where  the  band  was  playing.  No  objec- 
tion was  made,  at  the  time,  to  his  going  into  the  car.  Some  otiier 
boys  were  on  the  car  with  him.  The  train  moved  off  to  reach  a 
point  where  a  crowd  of  passengers  were  waiting  to  get  aboard. 
While  the  train  was  thus  moving,  a  man  having  a  lantern  in  one 
hand,  and  a  stick  in  the  other,  ciime  through  the  car,  and  ordered 
Jo  Brantley  and  the  other  boys  to  get  off ;  hurrying  them,  and,  as 
some  of  the  witnesses  say,  striking  at  them  with  the  stick  in  liis 
hand.  At  any  rate,  in  tlie  effort  to  get  off  while  the  train  was 
running,  Jo  Brantley  fell  between  the  care  and  was  injured  so 
that  he  afterward  died  from  the  effect  of  such  injury.  His  aunt, 
Mary  Phillips,  cared  for  the  injured  boy,  paid  all  expenses  while 
he  lingered,  and  also  the  burial  expenses.  She  then  qualified  as 
his  administratrix,  and  brought  this  action  for  damages  for  injuries 
to  the  intestate.  A  trial  bemg  had  resulted  in  a  verdict  and  judg- 
ment against  the  railroad  company,  from  which  it  appealed. 
W.  2f.  Nugent  for  appellant. 

Brame  cfe  Alexander  for  appellee. 

Campbell,  J. — The  right  of  the  administratrix  to  sue,  and  re- 
<5over  whatever  damages  ner  intestate  might  I'ecover,  if  living,  is 
indisputable.  Code,  '§§  2078,  2079.  If  Jo  Brantley  had  sued,  as 
he  might,  and  died  while  the  action  was  pending,  it  would  have 
survived  to  his  administrator  by  virtue  of  section  1613  of  the  Code. 
Section  2078  authorizes  the  prosecution,  by  the  personal  i-e- 
presentative,  of  any  personal  action  whatever  which  the  dece- 
<lent  might  have  commenced  and  prosecuted,  and  section  2079  spe- 
cifically authorizes  an  action  for  any  trespass  done  to  the  pei-son 
or  property,  real  or  personal,  of  the  decedent.  The  last  named 
may  have  been  unnecessary,  but  it  cannot  be  held  to  limit  the 
comprehensive  language  of  section  2078.  Certainly  it  authorizes 
this  action,  even  if  it  is  a  limitation  of  the  preceding  section.  It 
probably  sprung  from  the  determination  to  secure  the  survival  of 
this  kind  of  action.  It  is  found  as  article  46,  p.  485,  Code  1857, 
while  the  original  of  section  2078,  eitpra^  is  article  119,  p.  455, 
Code  1857. 
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It  is  manifest  tliat  the  death  of  Jo  Brantley  did  not  destroy  the 
right  of  action ;  for  had  he  commenced  an  action,  it  would  have 
survived  by  section  1513,  as  stated  above ;  and  section  2079  plainly 
provides  for  the  institution  of  such  an  action  by  the  personal  repre- 
sentative. Section  1510  provides  for  an  action  to  recover  for  tlie 
death  of  a  person,  and  it  is  entirely  distinct  from  and  independent 
of  an  action  by  the  pereonal  representative.  Tliey  may  co-exist, 
but  have  no  connection. 

The  instructions  asked  'oy  tne  defendant  were  all  properly  re- 
fused. It  was  for  the  jury  to  decide  whether,  under  the  circunK 
stances,  the  defendant  was  liable  in  damages  for  having  used 
improper  means  of  clearing  its  train  of  boys  improperly  on  it,  and 
the  court  rightly  refused  to  give  any  of  the  instructions  asked  by 
the  defendant. 

We  iiud  no  fault  with  the  instructions  for  the  plaintiff.  The 
fii-st  is  in  accord  with  section  1059  of  the  Code.  The  injury  sued 
for  was  was  inflicted  by  the  cars  of  the  defendzlnt  when  running, 
and  the  fact  that  a  precedent  wrong  produced  the  conditions  whicli 
resulted  in  the  injury  does  not  prevent  the  application  of  the 
statute.  If  Jo  Brantley  had  been  on  the  ground,  and  been  injured 
by  the  running  train,  it  would  not  be  denied  that  the  statute  ap* 
plied.  Whenever  a  pereon  or  thing  is  struck  and  injured  by 
locomotive  or  cars,  the  statute  applies.  That  is  its  language,  and 
we  cannot  limit  it  so  as  not  to  include  all  cases  embraced  by  it& 
terms.  If  proof  of  injury  inflicted  by  the  running  of  locomotive 
or  cars  shows  the  circumstances,  and  furnishes  exculpation  from 
the  presumption  of  want  of  care  and  skill  created  by  the  statute, 
that  is  suflicient.  The  statute  does  not  require  the  company  to 
furnish  exculpatory  evidence  when  the  facts  shown  acquit  of  blame. 
It  means  that  injury  inflicted  unexplained  calls  for  exculpation,  for 
it  imputes  blame  in  every  case  of  injury  inflicted  by  the  running  of 
locomotive  or  cars  until  the  facts  shown  relieve  from  the  imputa- 
tion. When  the  facts  appear,  no  matter  how,  it  is  a  question  deter- 
minable from  them  whether  or  not  there  was  want  of  reasonable 
skill  and  care. 

The  statute  was  enacted  to  meet  cases  where  the  manner  of  the 
injury  inflicted  is  not  known  to  othera  than  the  employes  of  the 
railroad  company,  but  it  is  equally  applicable  where  a  cloud  of 
witnesses  see  the  injury.  It  is  not  needed  there,  it  is  true,  but  it  is 
not  error  to  invoke  it,  for  the  law  affects  the  railroad  company  with 
\hhi\ity  prima ^acie  in  every  case  of  injury  inflicted  by  the  run- 
ning of  its  locomotives  or  cai-s.  If  the  evidence  showing  the  injury 
inflicted  rebuts  the  presumption,  well ;  but,  if  it  does  not,  the  pre- 
sumption created  by  law  from  the  fact  of  the  injury  in  this  mode 
is  to  stand  and  control. 

It  is  proper  for  the  court,  at  the  instance  of  the  defendant,  te 
instruct  the  jury  that  when  the  circumstances  accompanying  the 
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infliction  of  iniury  by  the  running  of  locomotive  or  cars  are  in  evi- 
•dence  before  them,  it  is  for  them  to  decide  the  qaestion  of  skill  and 
•care  in  reference  to  the  injury  from  those  circumstances.  Presump- 
tion must  yield  to  facts  where  they  are  all  known.  But  it  cannot 
be  said  to  be  erroneous  to  instruct  the  jury  that  the  law  presumes 
wrong  and  imputes  blame  from  the  fact  of  injury  inflicted  by  the 
running  of  locomotive  or  cars ;  for  that  is  precisely  what  section 
1059  does.    Affirmed. 


Chicago  and  E.  I.  B.  Co. 

V, 

Holland. 
(Advance  C<m^  lUinaU,    Septmber  26, 1887.) 

In  an  action' for  injuries  caused  by  the  colliBion  of  one  of  defendant's  rail- 
road trains  with  the  train  which  plaintiff  was  upon,  declarations  of  the  con- 
ductor of  defendant's  train,  made  just  before  the  collision,  showing  the  sit- 
uation of  the  train,  and  that  plaintiff's  train  had  not  been  flagged  are  admis- 
sible as  part  of  the  re$  getfttB, 

Where  a  witness,  on  direct  examination,  stated  the  contents  of  a  letter  to 
the  jury,  the  original  letter  may  be  introduced  in  evidence  on  cross-exami- 
nation. 

Defendant,  in  an  action  for  personal  injuries,  asked  for  an  order  that 
plaintiff  submit  to  an  examination  of  two  physicians  named  in  the  motion, 
which  was  denied,  and  afterward  defendant  sent  two  physicians  to  plaintiff's 
residence,  one  of  whom  was  allowed  to  make  the  examination,  and  the  other 
was  not,  but  had  preyiously  examined  plaintiff.  Afterward  one  of  the  phy- 
sicians named  in  the  motion  also  examined  plaintiff.  HM^  that  plaintiff 
was  not  harmed  by  the  denial  of  the  motion. 

In  an  action  for  personal  injuries,  an  instruction  that,  if  the  jury  believe 
the  injuries  were  caused  by  the  negligence  of  defendant's  servants  without 
plaintiff's  fault,  plaintiff  is  entitled  to  recover  such  damages  as  the  jury  may 
believe  from  all  the  evidence  he  is  entitled  to  receive  as  compensation  for 
all  the  damages  received  and  suffered  by  plaintiff  in  the  premises,  is  not  ob- 
jectionable, as  allowing  the  jury  to  give  exemplary  damages. 

In  an  action  for  personal  injuries,  the  plaintiff  may  be  iSlowed  expenses  of 
nursing,  when  there  is  evidence  of  his  having  been  nursed  and  cared  for  by 
persons  not  members  of  his  family,  although  no  estimate  has  been  g^ven  of 
the  amount  incurred  by  reason  thereof. 

The  judgment  of  the  appellate  court  upon  the  question  of  excessive  dam- 
ages is  conclusive,  and  will  not  be  disturoed  by  the  supreme  court. 

On  the  trial  of  an  action  for  negligent,  personal  injuries,  durine  the  ex- 
amination of  physicians  by  appellant  regarding  certain  theories  of  medical 
writers,  the  court,  in  relation  to  the  practice  of  making  long  quotations  from 
medical  works,  and  asking  the  opinion  of  tlie  witness  thereon,  said :  **  I  have 
41  book  written  in  Spanish,  by  a  Mexican  lawyer,  and  I  may  as  well  read  that 
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-to  him  as  your  reading  medical  works  to  them.**    Bddy  that  such  remark 
was  DO  injury  to  appellant  of  which  it  can  complain. 

Where,  upon  a  statement  made  by  appellant^s  counsel  in  his  opening,  a 
juror  remarked  that  ''That  wonH  help  you;  that  will  not  do  you  any  good/* 
such  remark  will  not  authorize  a  reversal  of  the  judgment. 

Where  plaintiff  offers  evidence  to  prove  the  amount  incurred  by  him  for 
medical  services  rendered  by  several  physicians,  an  objection  that  '4t  is  in- 
competent, Immaterial,  and  irrelevant"  is  too  general  to  raise  on  appeal  the ' 
specific  objection  that  there  was  no  proof  that  any  of  the  alleged  physicians 
were  entitled  to  practice  medicine. 

Where  the  jury  have  been  fully  instructed  upon  certain  subjects,  the  re- 
fusal of  the  court  to  charge  further  in  relation  to  them,  although  the  re- 
quests to  charge  contain  correct  propositions  of  law,  is  not  error. 

Appeal  from  appellate  conrt,  first  district;  Joseph  E.  Gary, 
Judge. 

The  action  was  brought  to  recover  damages  for  injuries  sustained 
from  defendant's  negligence.  Defendant  was  using  the  track  of 
the  Chicago,  Kock  Island  &  Pacific  Railway  in  transferring  a 
freight  train  from  one  track  to  another,  and,  while  the  track  was 
thns  occupied,  a  collision  occurred  between  the  freight  train  and  a 
Kock  Island  passenger  train,  of  which  plaintiff  was  conductor ; 
thns  occasioning  the  injuries  complained  of.  The  material  facts 
are  stated  in  the  opinion. 

Wm.  Armstrong  for  appellant. 

O,  W,  db  J.  T.  Kretzinger  for  appellee. 

Craig,  J. — On  the  thirteenth  day  of  October,  1883,  appellant  ap- 
]ieared  in  conrt,  and  filed  a  motion  in  writing  asking  for  an  order  of 
court  that  appellate  submit  to  an  examination  by  two  ^ 
physicians,  who  are  named  in  the  motion.  The  court  xmjvubs  bt 
pverruled  the  application,  and  the  decision  is  assigned 
for  error.  Whether  this  decision  was  erroneous  or  not  is  a  qnes- 
tion  which  it  will  not  be  necessary  here  to  determine.  On  the  fif- 
teenth day  of  December,  1884,  the  appellant  sent  two  physicians  of 
its  own  selection  to  tlie  residence  of  appellee,  for  the  purpose  of 
making  an  examination  of  his  physical  condition.  One  of  the  physi- 
cians had  previonsly  made  a  tnorough  examination,  and  he  was  not 
admitted ;  the  other  one,  however,  was  admitted,  and  made  an  ex- 
amination. On  the  twentieth  day  of  December,  1884,  appellant 
sent  Dr.  H.  W.  Lyman,  who  was  one  of  the  physicians  named  in 
its  motion.  He  was  admitted,  and  made  a  thorough  examination 
of  appellee.  Tn  what  manner  appellant  was  injured  by  the  deci- 
sion overruling  the  motion  is  not  appai*ent.  Had  the  motion  been 
allowed  an  examination  would  have  been  made  by  two  physicians. 
The  motion  was  denied,  but  an  examination  was  in  fact  made  by 
three  physicians  of  appellant's  own  selection.  Nothing  was  lost 
by  the  decision,  as  appellant  was  allowed  an  examination,  which 
was  all  it  asked  by  the  motion.  The  fact  that  the  examination  was 
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made  at  a  later  period  than  it  would .  have  been  made  had  the- 
court  allowed  the  motion,  so  far  as  appears,  was  a  matter  of  no 
moment. 

It  is  next  insisted  that  the  court  erred  in  the  admission  in  evi- 
dence of  the  conversations  of  James  A.  Healy  and  James  C. 
Heckler  with  the  conductor  of  appellant's  train,  which 
OP  CONDUCTOR  occurrcd  a  moment  before  the  collision.  The  evidence 
ADMisaiBLE.  ^j  Healv  was  as  follows :  "  I  saw  this  conductor,  and 
spoke  to  him,  and  the  words  I  spoke  to  him  were  these :  '  "Where 
are  you  going  to  ?'  He  says,  *  Going  over  with  my  train  to  back 
into  the  I^ullman  Y,  over  the  Bock  Island  track ;'  and  the  word& 
I  said  to  him  were, '  You  hadn't  ought  to  do  any  such  thing ;  you 
will  get  catched.'  I  said,  '  You  are  doing  it  on  short  time.'  I 
told  him  we  were  side-tracked ;  that  we  would  not  undertake  to 
do  it ;  and  I  asked  him  if  he  was  flagging,  and  he  said,  '  No ;  he 
didn't  think  it  was  necessary.'"  The  witnesses  testilied  that  the 
conversation  occurred  only  a  moment  before  the  collision.  The 
plaintiflE  had  a  right  to  show  the  situation  of  appellant's  train,  and 
what  precaution,  if  any,  the  conductor  in  charge  of  the  train  had 
taken  to  guard  against  danger,  and  the  declarations  of  the  conduct- 
or made  at  the  time  they  were  on  the  eve  of  the  collision  were 
admissible  as  a  part  of  the  res  gestCR, 

A  witness  was  called  by  plaintiff  to  prove  the  amount  plaintiff 
had  incurred  for  medical  treatment,  and  give  the  amount,  both 
paid  and  unpaid,  aggregating  the  sum  of  ^784.80.  The  plaintiff 
Cost  of  medi  ^^^  ^®®"  treated  by  several  different  physicians,  and  it 
CAL  tiSatmknt  is  insisted  that  the  evidence  was  incompetent,  as  there 
MAY  BE  PBovKD.  ^^  ^^  pfoof  thst  thesc  physicians,  or  any  of  them, 

were  entitled  to  practice  medicine,  under  the  statute.  When  the 
evidence  was  offered,  the  objection  made  to  it  was  "  that  it  is  in- 
competent, immaterial,  and  irrelevant."  If  the  law  cast  the 
burden  upon  the  plaintiff  to  prove  that  the  physicians  who  treated 
him  were  entitled  to  practice,  which,  however,  we  do  not  decide, 
appellant  was  bound  to  make  the  specific  objection  on  the  trial  in 
order  that  the  plaintiff  might  have  an  opportunity  to  remove  the 
objection  by  proper  testimony.  The  general  objection  was  not 
enough.  It  was  the  duty  of  appellant  to  point  out  the  specific 
objection  to  the  evidence,  and  a  feilure  to  do  so  will  precluae  the 
riffht  to  rely  upon  such  specific  objection  on  appeal. 

Upon  the  cross-examination  of  Dr.  Peck,  a  witness  called  by 
appellant,  the  witness  identified  a  certain  letter  written  by  Dr. 
Durfee  in  regard  to  the  physical  condition  of  appellee,  and  the 
letter  was  admitted  in  evidence,  and  this  decision  is  claimed  to  be 
erroneous.  The  foundation  for  the  introduction  of  this  letter  was 
laid  by  the  appellant  in  the  direct  examination  of  Dr.  Peck.  The 
witness  statea  in  his  direct  examination  that  the  letter  was  handed 
to  him  by  appellant,  and  he  then  proceeded  to  give  its  contents  to 
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the  jury.  As  a  part  of  the  cross-examination  of  the  witness,  ap- 
pellee had  the  right  to  read  as  evidence  the  original  letter  to  the 
jnry.  If  the  contents  were  proper  evidence  for  the  appellant, 
which  he  cannot  now  dispute,  the  letter  itself  was  likewise  com- 
petent for  appellee. 

During  the  examination  of  some  of  the  physicians  by  appellant, 
obtaining  their  opinions  in  regard  to  some  of  the  theories  ad- 
vanced by  medical  authors,  certain  remarks  were  made  by  the 
court  in  relation  to  the  practice  of  making  long  quota-  remaikkb  bt 
tioDS  from  medical  works;  and  asking  the  opinion  of  ™"  ^°^*' 
witnesses  thereon,  in  which  the  court  said :  ^'  I  have  a  book  writ- 
ten in  Spanish,  by  a  Mexican  lawyer,  and  I  may  as  well  read  that 
to  him  as  your  reading  medi6al  books  to  them."  It  will  be  ob- 
served that  the  court  made  no  ruling  in  regard  to  the  admission 
or  exclusion  of  evidence,  and  as  to  the  remark  made  by  the  court, 
we  cannot  see  that  it  injured  any  one,  and,  if  appellant  was  not 
injured,  it  cannot  complain. 

When  council  for  appellant  was  stating  the  appellant's  case  to 
the  jury,  having  made  a  statement  that  evidence  would  be  brought 
out  which  would  prove  certain  facts,  one  of  the  jury-  remarks  by 
men  said,  "  That  won't  help  you  a  bit;  that  will  not  do  '^*^'*- 
you  any  good."  While  it  was  improper  for  a  juryman  to  make  a 
remark  of  that  character,  and  while  the  court  might,  with  pro- 
priety, impose  a  small  fine  on  a  juryman  for  a  disregard  of  duty, 
yet  we  are  not  aware  of  any  authority  for  reversing  a  judgment 
where  an  irregularity  of  that  character  has  intervened  on  the  trial 
of  a  cause. 

Some  other  complaints  have  been  made  in  the  argument  in  re- 
gard to  the  rulings  on  the  admission  of  evidence;  but,  without 
going  over  them  in  detail,  it  is  sufficient  to  say  that  none  of  them 
is  of  sufficient  magnitude  to  call  upon  the  court  to  reverse  the 
judgment. 

At  the  request  of  the  plaintiff,  the  court  gave  to  the  jury  three 
instructions,  and  they  are  all  claimed  to  be  erroneous.  The  first 
one  is  as  follows:  "  (1)  The  jury  are  instructed  that,  ijcstructioksto 
in  determining  the  questions  of  negligence  in  this  thbjury. 
case,  they  should  take  into  consideration  the  conduct  of  both 
parties  at  the  time  of  the  alleged  injury,  as  disclosed  by  the  evi» 
dence ;  and  if  the  jury  believe  from  the  evidence  that  the  injury 
complained  of  was  caused  by  the  negligence  of  defendant's  serv- 
ants, as  described  in  the  declaration,  ana  if  the  jury  further  be- 
lieve from  the  evidence  in  this  case  that  the  plaintin  was  without 
fault,  and  was  exercising  ordinary  care  and  prudence  in  the  dis- 
charge of  his  duties  as  conductor  of  the  dummy  train,  then  the 
plaintiff  is  entitled  to  recover  in  this  case  such  damages  as  the 
]ury.  may  believe  from  all  the  evidence  he  is  entitled  to  receive, 
as  a  compensation  for  all  the  damages  received  and  suffered  by 
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said  plaintiff  in  the  premises,  provided  the  jury  find  from  the  evi- 
dence that  the  plaintiff  was  injured  as  described  in  the  declara- 
tion." The  objection  urged  against  this  instruction,  as  we  under- 
stand the  argument,  is  that  the  jury  might,  nnSer  the  terms  of  the 
instruction,  give  exemplary  damages.  The  instruction  does  not 
inform  the  jury  that  they  can  give  exemplary  damages.  Such 
damages  were  not  claimed  either  by  the  pleaoings  or  evidence, 
and  we  cannot  conceive  how  an  intelligent  jury  could,  by  this  in- 
strucion,  be  led  off  upon  that  field  of  investigation.  The  instruc- 
tion contains  a  correct  proposition  of  law,  and,  if  the  appellant 
thought  there  was  any  danger  that  the  jury  might  enter  upon  the 
question  of  exemplary  damages,  he  ought  to  have  requested  the 
court  to  instruct  the  jury,  in  making  up  their  verdict,  to  dis- 
regard all  claims  or  supposed  claims  on  account  of  exemplary 
damages. 

The  second  instruction  was  as  follows :  "  (2)  If  the  jury  find 
the  issues  for  the  plaintiff,  then  the  plaintiff  is  entitled  to  recover 
AMouHT  OF  si^ch  actual  damages  as  the  evidence  may  show  he  has 
DA1IAOE8.  sustained  as  the  direct  or  approximate  result  of  such 

injurjr,  taking  into  consideration  his  loss  of  time,  his  pain  and 
suffering,  his  necessary  and  reasonable  expenses  in  meoical  and 
surgical  aid  and  nursing,  so  far  as  the  same  may  appear  from  the 
eviaence  in  this  case ;  and,  if  the  jury  find  from  the  evi- 
dence that  the  said  injury  is  permanent  and  incurable,  thev 
should  also  take  this  into  consideration  in  assessing  the  plaintiff^ 
damages :  and  the  jury  are  instructed  that  the  fact  that  said  plain- 
tiff is  married,  and  that  his  wife  is  living,  cannot  be  considered  by 
the .  jiiinr  in  determining  the  amount  of  damages  to  which  the 
plaintiff  is  entitled  in  this  case."  We  perceive  no  error  in  this 
o'lnrge  to  the  jury.  The  damages  are  confined  to  the  direct  re- 
Milt  of  the  injury.  The  loss  of  time,  and  necassary  expenses  in- 
f  arred  for  medical  aid  and  nursing,  are  matters  always  proper  to 
i>c  considered  in  such  cases  in  determining  the  amount  of  recovery. 
It  may  perhaps  be  true  that  no  witness  estimated  the  amount  in 
dollars  and  cents  which  had  been  incurred  for  nursing,  but  there 
is  abundance  of  evidence  in  the  record  that  the  plaintiff  waB 
nursed  and  watched  over  and  cared  for  by  day  and  by  night,  and 
by  persons,  too,  not  members  of  the  family.  Here  was  ample 
evidence  before  the  jury  from  which  they  might  properly  con- 
sider the  nursing,  as  well  as  the  pain,  loss  of  time,  and  necessary 
medical  expenses,  on  arriving  at  the  amount  the  plaintiff  might 
recover. 

The  third  and  only  remaining  instruction  given  for  the  plain- 
tiff merely  reiterated  the  rule  of  comparative  negligence  which 
has  been  approved  by  this  court  in  a  number  of  decisions. 

The  appellant  requested  the  court  to  give  to  the  jury  42  in- 
structions.     The  court  refused  23  (Nos.  4  to    26,  inclusive)^ 
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and  gave  19  (Nos.  1,  2,  3,  and  27  to  42,  inclusive).  No. 
30  was,  however,  modified,  and  ffiven  as  modified,  jury  fully  akd 
The  decision  of  the  conrt  in  modifying  and  refusing  btuuctb©. 
instructions  is  reKed  upon  as  error.  There  were  no  difficult  or 
complicated  questions  of  law  involved  in  this  case  requiring  so 
many  instructions.  Indeed,  such  a  large  volume  or  instruc- 
tions ordinarily  tend  to  mislead  rather  than  enlighten  a  jury, 
and  the  practice  of  giving  so  many  instructions  ought  not  to  be 
encouraged.  If,  therefore,  the  jury  have  been  properly  instructed 
in  the  law  involved  in  the  case,  the  judgment  cannot  be  reversed, 
although  some  of  the  refused  instructions  may  contain  correct 
statements  of  the  law.  Instruction  No.  30,  which  the  court 
modified,  aside  from  a  technical  objection,  contained  a  correct 

roposition  of  law,  and  it  might  well  have  been  given  as  asked. 

"he  instruction,  in  substance,  declared  that  plaintiflE  could  not  re- 
cover unless  at  the  time  of  the  collision  he  was  exercising  due  care 
for  his  personal  safety ;  out  the  same  principle  was  announced  in 
other  instructions,  so  that  the  jury  had  the  full  benefit  of  the 
charge  a^  asked,  and  nothing  more  could  be  required.  In  the  first 
instruction  given  for  the  plaintiff  the  principle  of  the  modified 
one  is  fully  given  to  the  jury.  It  is  there,  in  effect,  declared  that 
it  is  essential  to  a  recovery  that  the  jury  find  that  the  injury  com- 
plained of  was  caused  by  the  negligence  of  defendant's  servants, 
and  that  the  plaintiff  was  without  fault,  and  was  exercising  ordi- 
nary care  and  prudence  in  the  discharge  of  his  duties.  Indeed, 
the  claim  was  not  made  that  plaintiff  conld  recover  unless  he  was 
in  the  exercise  of  ordinary  care  at  the  time  of  the  accident.  It  is 
also  said  that  No.  4  should  have  been  givon ;  but  the  substance  of 
this  was  given  to  the  .jury  in  No.  42,  and  no  necessity  existed  for 
repeating  the  same  thing  in  different  language.  The  same  may 
be  said  of  other  refused  instructions ;  but  it  will  serve  bo  useful 
purpose  to  go  over  them  one  by  one.  After  a  careful  examina- 
tion of  all  uie  instructions  and  the  evidence  in  the  case,  we  are 
satisfied  that  the  jury,  in  and  by  the  instructions  given,  were  fully 
and  fairly  instructed  in  regard  to  all  the  law  involved  in  the  case, 
and  this  is  all  that  could  be  desired  or  required. 

Something  is  said  in  the  argument  in  regard  to  the  damages 
bein^  excessive;  but  that  is  a  question  which  does  arise  here. 
The  judgment  of  the  appellate  court  is  conclusive  upon  that  ques- 
tion. 
The  judgment  of  the  appellate  court  will  be  affirmed. 
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Lafflik^  Bespt., 

V. 

Buffalo  and  Southwestern  E.  Co.,  Appt 

(Advance  Case,  New  TarK    June  7, 1887.) 

As  a  general  rule,  when  an  appliance,  or  machine,  or  structure  not  ob- 
yiously  dangerous,  has  been  in  daily  use  for  years,  and  has  uniformly  proved 
adequate,  safe,  and  convenient,  its  use  may  be  continued  without  the  impu- 
tation of  culpable  imprudence  or  carelessness. 

A  woman,  in  alighting  from  a  railroad  car  at  a  station,  in  the  night  time, 
fell  and  was  injured,  and  sued  the  railroad  company  for  negligence  in  that 
the  station  platform  was  too  far  from  the  car!  The  evidence  was  that  the 
plaintiff  passed  from  the  car  to  the  second  step  of  the  car  platform,  which 
was  two  feet  and  two  inches  from  the  side  of  the  station  platform  and  about 
four  inches  lower  than  the  top  thereof,  and  without  having  hold  of  the  iron 
railing,  and  without  looking  to  see  the  station  platform,  she  stepped  out, 
and  failing  to  reach  it,  fell.  The  car  had  a  third  step  which  was  eight 
inches  below  the  top  of  the  station  platform,  and  one  foot  and  seven  inches 
from  the  side  thereof.  The  station  platform,  as  then  constructed,  had  been 
in  use  for  several  years,  and  no  one  had  ever  before  been  injured  or  incon- 
venienced on  account  of  its  distance  from  the  cars.  Eddy  that  the  company 
was  not  legally  responsible  for  the  accident. 

Appeal  from  a  judgment  of  the  supreme  court  at  general  term 
in  the  fifth  department  ,affirming  a  judgment  of  the  Niagara  cir- 
cuit on  a  verdict  of  $2000  damages  in  an  action  to  recover  for 
injuries  sustained  in  alighting  from  defendant's  car.     Reversed. 

The  facts  appear  from  the  opinion, 

George  C,  Oreene  for  appellani. 

W.  o.  Oliver  for  respondent. 

Eabl,  J.,  delivered  the  opinion  of  the  court : 

This  action  was  brought  to  recover  damages  for  injuries  sus- 
tained by  the  plaintiff  in  alighting  from  one  of  the  defendant's 
cars,  and  the  circumstances  of  the  accident  are  as  follows :  The  train 
in  which  she  was  a  passenger  reached  the  station  at  Dajton  in  this 
State,  on  the  20th  day  of  January,  1880,  at  8  o'clock  in  the  even- 
ing, and  she  left  the  car  for  the  purpose  of  changing  to  another 
train  at  that  place,  and  in  her  effort  to  step  from  the  car  to  the 
station  platform,'  she  fell  between  it  and  the  car,  and  sustained  the 
Facts.  injuries  of  which  she  complains.     She  alleges  that  the 

space  between  the  platform  and  the  car  was  too  great,  and  that,  in 
consequence  thereof,  when  she  stepped  off  from  the  car  she  failed 
to  reach  the  platform  and  was  thus  caused  to  fall.    There  is  no 
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complaint  that  the  platform  was  out  of  repair,  or  that  it  was  im- 
properly constructed.  The  only  complaint  is  that  it  was  too  far 
from  the  car.  The  platform  was  2 J  feet  higher  than  the  top  of 
the  iron  rail,  and  about  three  feet  above  the  top  of  the  ground. 
The  distance  between  the  outer  line  of  the  car  and  the  platforra 
was  eleven  inches.  There  were  three  steps  at  the  end  of  the  c§r, 
and  the  lower  one  was  eight  inches  below  the  top  of  the  platform 
and  one  foot  and  seven  inches  from  the  side  thereof.  The  second 
step  was  two  feet  and  two  inches  from  the  side  of  the  platform  and 
about  four  inches  lower  than  the  top  thereof.  The  height  of  the 
platform  of  the  car  above  the  iron  rails  was  about  four  feet.  The 
plaintiff  pas3ed  out  of  the  car  on  to  the  car  platform  and  then  to 
the  second  step,  and  without  having  hold  of  the  iron  railing  on 
eitlier  side,  and  without  looking  to  see  the  station  platform,  she 
stepped  out  and,  failing  to  reach  it,  fell. 

There  was  no  proof  that  the  platform  was  not  constructed  in  the 
ordinary  way,  nor  that  the  space  between  it  and  the  car  was 
any  greater  than  the  exigencies  of  the  busine^  and  the  opera- 
tions of  the  railroad  required.  There  was  no  evidence  that 
any  accident  had  ever  happened  at  that  station  before  on  ac- 
count of  the  construction  of  the  platform,  or  that  there  had  ever 
been  any  complaint  in  reference  to  it.  On  the  contrarj',  the  evi- 
dence shows  that  the  platform  had  been  used  for  many  years  by 
men,  women,  and  children,  and  that  no  one  but  the  plaintiff  had 
ever  been  injured  or  had  suffered  any  inconvenience  on  account  of 
the  distance  of  the  platform  from  the  cars.  Thousands  of  men, 
women,  and  children  must  have  passed  from  the  cars  to  this  plat-* 
form  in  entire  safety. 

Under  such  circumstances,  how  can  it  be  properly  said  that  the 
defendant  was  guilty  of  any  carelessness  in  its  construction  and 
maintenance  ?  It  was  not  bound  so  to  construct  this  platform  as 
to  make  accidents  to  passengers  using  the  same  impossible,  or  to 
use  the  highest  degree  of  diligence  to  make  it  safe,  con-  obligation  o» 
venient,  and  useful.  It  was  bound  simply  to  exercise  company. 
ordinary  care,  in  view  of  the  dangers  attending  its  use,  to  make  it 
reasonably  adequate  for  the  purposes  to  which  it  was  devoted.  In' 
the  case  of  a  platform  which  had  always  been  safe,  and  answered 
its  purpose  for  men,  women  and  children,  in  all  kinds  of  weather, 
by  night  and  by  day,  for  many  years,  what  was  there  to  suggest 
to  any  prudent  person  any  change  or  improvement  for  the  pur- 
pose of  making  it  more  safe  or  convenient  ? 

In  the  case  of  Dougan  v.  Champlain  Transp.  Co.  56  N.  Y.  1, 
the  plaintiff's  intestate,  a  passenger,  slipped  under  the  gangway 
rail  of  a  steamboat,  fell  overboad  and  was  drowned;  and  it  ap- 
peared that  all  the  boats  upon  Lake  Champlain  were  constructed 
m  the  same  manner,  that  they  had  been  so  run  for  many  years, 
and  there  was  no  proof  tending  to  show  that  any  one  had  ever  be- 
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fore  gone  overboard  in  that  way.     It  was  held  that  the  plaintiff 
•was  properly  non-suited.     Qrover  J.,  writing  the  opinion,  said  : 

"  it  will  be  seen  that  the  only  proof  of  negligence  was  the 
omission  to  inclose  the  space  between  the  railing  and  deck  so  as 
to  preclude  the  possibility  of  slipping  under  it.  Had  there  been 
any  proof  tending  to  show  that  any  such  danger  would  be  ap- 

Jrehended  by  a  reasondble,  j)rudent  person,  the  evidence  should 
ave  -been  submitted  to  the  jury.  But  the  evidence  showed  that 
all  the  passenger  boats  upon  the  lake  had  been  constructed  and  run 
in  the  same  way  in  this  respect ;  that  boats  had  so  been  run  for  a 
great  number  of  years,  and  there  was  no  proof  tending  to  show 
that  any  one  had  ever  before  fallen  and  gone  overboard  under  the 
railing,  or  that  any  such  danger  had  been  apprehended  by  any  one. 
It  is  obvious  that  no  such  thmg  was  Hkely  to  occur." 

In  Loftus  V,  Union  Ferry  Co.  84  N.  Y.  455,  plaintiffs  intestate, 
a  child  six  years  old,  while  leaving  one  of  defendant's  boats, 
fell  through  one  of  the  openings  in  the  guard  rails  into  the  water 
and  was  drowned.  The  plaintiflE  recovered;  and  it  was  held  that 
the  verdict  was  properly  set  aside.  Andrews  J.,  writing  the 
opinion  of  the  court,  said :  "  The  law  does  not  impose  upon  the  de- 
fendant the  duty  of  so  providing  for  the  safety  of  passengers  that 
they  shall  encounter  no  possible  danger,  and  meet  with  no  casualty 
in  the  use  of  appliances  provided  for  it.  It  was  possible  for  the 
defendant  so  to  have  constructed  the  guard  that  such  an  accident 
as  this  could  not  have  happened  ;  and  tnis,  so  far  as  appears,  could 
have  been  done  without  unreasonable  expense  or  trouble.  If  the 
defendant  ought  to  have  foreseen  that  such  an  accident  might 
happen,  or  if  such  an  accident  could  have  reasonably  been  antici- 
pated, the  omission  to  provide  against  it  would  be^  actionable 
negligence.  But  the  facts  rebut  any  inference  of  negligence  on 
this  ground.  The  company  had  the  experience  of  years,  certify- 
ing to  the  sufficiency  of  the  guard.  That  it  was  possible  for  a 
child,  even  a  man,  to  get  through  the  opening  was  apparent 
enough;  but  that  this  was  likely  to  occur  was  negatived  fay  the 
fact  that  multitudes  of  persons  had  passed  over  the  bridge  without 
the  occurrence  of  such  a  casualty." 

In  Burke  v.  Witherbee,  98  IST.  Y.  562,  while  an  empty  car  was 
descending  a  mine,  the  hook  which  fastened  it  to  the  cable  became 
detached  from  the  car  and  it  ran  down  the  mine  and  killed  plain- 
tiffs intestate.  The  judgment  for  plaintiflE  was  reversed  because 
there  was  not  sufficient  proof  of  actionable  negligence  on  the  part 
of  the  defendants.    The  judge,  writing  the  opinion,  said  : 

"  In  this  mine  alone  cars  drawn  by  a  hook  must  have  made 
several  hundred  thousand  passages  without  a  single  accident. 
What  more  could  any  reasonable  or  prudent  man  have  to  justify 
him  in  believing  that  this  convenient  appliance  was  also  a  safe  and 
proper  one  ?    What  greater  or  diflFerent  tests  could  it  have  been 
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enbjected  to  before  a  mine  owner  could  use  it  without  the  impu- 
tation of  negligence  ?  It  seems  to  us  quite  inadmissible,  if  not  pre- 
posterous, to  attribute  negligence  to  a  mine  owner  for  using  an  im- 
plement which  had  been  employed  in  different  mines,  and  which, 
under  varying  conditions,  upon  countless  occasions,  uniformly 
answered  its  purpose  without  injury  to  any  one." 

The  application  of  these  authorities  to  this  case  is  quite  obvious 
No  structure  is  ever  so  made  that  it  may  not  be  made  safer.  £ut 
as  a  general  rule  when  an  appliance,  or  machine,  or  ^0^  ubao»- 
structure  not  obviously  dangerous  has  been  in  daily  nkolioekck. 
use  for  years,  and  has  uniformly  proved  adequate,  safe  and  con- 
venient, its  use  may  be  continued  without  the  imputation  of  culp- 
able imprudence  or  carelessness. 

On  the  evening  when  this  accident  happened,  the  evidence  tends 
to  show  that  it  was  dark,  and  that  the  platform  was  not  plainly 
visible.  It  was  somewhat  lighted  by  light  which  came  from  the 
car  windows,  the  depot  windows,  and  a  lantern  in  the  hands  of  the 
conductor ;  and  it  does  not  appear  that  it  was  ever  lighted  in  any 
other  way,  or  that  it  was  usual  to  light  such  platforms  in  any  other 
way.  The  fact  that  it  was  dark  made  it  incumbent  upon  the  plain- 
tiff to  take  the  greater  care.  She  could  have  kept  hold  of  the  iron 
railing  until  her  foot  touched  the  platform  and  then  she  would 
have  been  safe.  It  was  not  the  duty  of  the  defendant  to  furnish 
some  one  to  aid  her  in  alighting  from  the*  car. 

There  was  some  proof  tnat  about  the  time  the  plaintiff  attempted 
to  step  from  the  car  upon  the  platform,  there  was  a  slight  jerK  or 
jar  of  the  car ;  but  it  does  not  appear  that  that  had  anything 
whatever  to  do  with  the  accident. 

A  careful. consideration,  therefore,  of  the  whole  case  as  it  ap- 
pears in  this  record,  has  led  us  to  the  conclusion  that  the  d^ 
lendant  is  not  legally  responsible  for  the  accident  which  befel  the 
plaintiff.  It  was  a  misadventure,  and  no  rule  of  law  will  permit 
her  to  charge  the  misfortune  in  whole  or  in  part  to  the  defendant. 

The  judgment  should  therefore  be  reversed  and  a  new  trial 
ordered  ;  costs  to  abide  events.     AH  concur. 

Appliances:  Railroads  not  Bound  to  Provide  Against  Possibility  of  Acci- 
dent.— In  Douj^n  v.  Champlain  Transp.  Co.,  56  N.  Y.,  the  plaintiff,  a  passen- 
ger on  one  of  defendant's  stetfmers,  slipped  under  the  railing  of  the  gangway, 
fell  overboard,  and  was  drowned.  The  only  proof  of  negligence  was  the 
omission  to  enclose  the  space  between  the  railing  and  the  deck  so  as  to  pre- 
clude the  possibility  of  slipping  under  it.  Beld,  that  plaintiff  could  not  re- 
cover "  when  numerous  boats  constructed  in  the  same  way  had  been  run  for 
years  with  perfect  safety  to  the  passengers,  where  there  was  no  ground  for 
supposing  that  any  passenger  ever  permitted  to  be  there  would  fall  under  the 
railing  to  find  negligence  from  a  failure  to  board  up  the  space  so  as  to  pre- 
clude such  a  possibility  could  not  be  justified."  See  also  Crocheron  «• 
N.  8.  8.  L  Ferry  Co.,  66  N.  Y.  656. 

In  Loftus  V.  U.  Ferry  Co.,  84  N.  Y.  461,  the  court,  in  deciding  that  the  de< 
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fendant  had  not  been  guilty  of  negligence,  said :  '*  The  company  had  no  rea- 
son to  apprehend  an  accident  like  this,  and  the  arrangements  made  were 
such  as  experience  had  up  to  that  time  shown  to  be  safe  and  suitable,  and 
sufficient  to  meet  the  requirements  of  its  duty.'' 

In  Burke  v.  Witherbee,  98  N.  Y.  562,  as  an  empty  car  was  descending  into 
a  mine  the  hook  to  which  it  was  attached  became  detached,  and  plaintifTs 
Intestate  was  struck  and  killed  by  the  car.  ffeld^  that  the  defendant  was  not 
guilty  of  negligence.  '*  It  seems  to  us  quite  inadmissible,  if  not  preposter- 
ous, to  attribute  negligence  to  a  mine  owner  for  using  an  implement  which 
had  been  employed  in  different  mines,  and  which  under  varying  conditions, 
upon  countless  occasions,  uniformly  answered  its  purpose  without  injury  ta 
any  one."    See  Grafter  v.  Metropolitan  R.  Co.  L.  R.,  1  C.  P.  800. 


Stone 

V. 

Chioago  and  West  Michigan  R.  Co.,  Appt, 

{Advance  Case^  Michigan,     May  5,  1887.) 

Where  a  woman  in  a  delicate  state  of  health  received  serious  personal 
iniuries  through  the  negligence  of  the  servants  and  employes  of  defendant 
railroad  company,  and  was  persuaded  by  the  false  statements  and  misrepre- 
sentations of  her  uncle,  in  whom  she  confided,  and  who  had  been  induced  or 
employed  by  parties  on  behalf  of  the  company  to  use  his  influence  over  her. 
and  he,  taking  advantage  of  her  loneliness,  poverty,  and  the  sickness  of  herself 
and  children,  used  his  influence  and  procured  from  her  a  setttcment  witli  the 
company  for  a  pitiful  and  insignificant  sum,  and  releasing  the  company  from 
all  further  liability  for  her  injuries,  and  the  next  day  she  returned  the  money 
and  due-bill  she  had  received,  and  renounced  the  settlement,  the  court  was 
justified  in  instructing  the  jury,  in  an  action  for  damages  brought  by  her 
for  the  injury  sustained,  to  find  that  the  settlement  was  Dot  the  voluntary 
act  of  the. plaintiff,  and  was  not  binding  upon  her,  and  was  no  bar  to  the 
action. 

Opinions  of  medical  experts  based  upon  testimony  not  believed  by  the 
jury,  or  upon  a  state  of  facts  assumed  by  the  expert,  are  mainly  valueless. 
The  theories  of  such  witnesses  are  not  always  reasonable,  and  are  never  to  be 
regarded  when  they  manifestly  conflict  with  established  facts,  and  the  jury 
is  authorized  to  discard  them,  and  rest  upon  the  actual  knowledge  of  an 
adverse  witness. 

Ebbob  to  the  Ottawa  circuit  to  review  a  judgment  against  de- 
fendant in  an  action  for  damages  for  injuries  sustained  by  reason 
of  the  negligence  of  defendant  railroad. 

The  facts  are  stated  in  the  opinion. 

Smithy  JVim.%  Hbyty  and  JSrwin  for  defendant,  appellant. 

George  A.  Farr  for  plaintiff,  appellee. 
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M0B8B,  J. — On  the  9th  day  of  January  the  plaintiff,  then  preg- 
nant, was  a  passenger  upon  defendant's  road. 

She  resided  at  Bushkill,  a  station  on  said  road,  in  the  county  of 
Ottawa.  She  testifies  that  she  was  about  six  months  advanced  in 
her  pregnancy,  and  had  been  that  day  with  other  ladies  to  West 
Olive  to  do  some  trading.  When  the  train  reached  Bushkill,  on 
her  return,  she  was  sitting  toward  the  rear  end  of  ^ihe  car.  The 
ladies  with  her,  being  in  the  front  end,  got  off  before  facts. 

she  did.  She  passed  through  the  car  and  upon  the  front  platform 
of  the  same  to  alight.  She  had  a  market  basket  with  groceries  in 
one  hand  and  a  broom  in  the  other.  The  brakeraan  reached  up 
and  took  hold  of  her  hand,  and  about  the  time  he  did  so  the  train 
started  up.  She  stepped  no  farther,  but  the  starting  of  the  train, 
combined  with  the  pulling  of  the  brakeman,  jerked  her  off  the  car 
upon  the  ground  upon  her  knees  in  the  snow.  She  testified,  fur- 
ther, upon  cross-examination,  that  she  had  stepped  down  upon  the 
first  step  before  the  brakeman  took  hold  of  her  hand,  and  that  she 
first  struck  upon  her  feet  and  then  fell  upon  her  knees. 

She  felt  nothing  at  the  time  of  falh'ng  except  a  "  wrench  in  her 
back."  She  got  up  and  went  to  the  house,  and  claims  it  hurt  her 
from  that  time  until  the  next  morning.  "  Then  it  kind  of  died 
away,  and  I  supposed  it  was  all  right ;  that  it  would  come  back  no 
more ;  and  it  went  on  that  day  and  all  that  night  until  Wednesday 
•morning;  and  Mr.  Stone  was  at  home  then,  and  he  asked  me  if  1 
was  able  for  him  to  go  away,  and  I  told  him  yes,  I  was  all  right, 
I  felt  nothing  then;  and  he  went  to  Johnsville.  He  had  been 
gone  some  half  an  hour,  I  guess,  when  my  pain  returned  again, 
and  I  was  taken  with  flowing,  and  ait  10  o'clock  a  miscarriage  took 
place." 

It  was  claimed  by  the  plaintiff  that  the  fall  from  the  car  was  oc- 
casioned by  the  negligence  of  the  defendant  in  not  stopping  its 
train  for  a  sufficient  length  of  time  to  allow  her  to  descend  in 
safety,  and  the  sudden  starting  of  the  cars  while  with  due  care  she 
was  attempting  to  alight  therefrom ;  and  that  the  miscarriage  was 
the  result  of  such  fall,  and  therefore  the  defendant  was  liable  in 
damages  therefor. 

It  aoes  not  seem  to  be  seriously  disputed  by  the  defendant  but 
that  the  fall,  such  as  it  was,  was  the  result  of  the  defendant's  neg- 
ligence, and  without  the  fault  of  the  plaintiff.  Bnt  it  is  strenu- 
ously contended  that  the  miscarriage  could  not  be  the  result  of 
the  fall,  and  that  the  evidence  shows  beyond  cavil  that  the  foetus 
was  dead  before  the  accident. 

The  company  also  relied  upon  the  settlement  made  by  its  agents 
with  the  plaintiff. 

The  plaintiff  brought  suit  in  the  circuit  court  for  Ottawa  county, 
and  upon  the  second  trial  of  the  cause  recovered  a  judgment  in  the 
sum  of  $500. 
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The  errors  assigned  in  this  court  all  relate  to  the  charge  of  the 
circuit  judge  to  the  jury. 

The  counsel  for  the  defendant  requested  the  court  to  direct  a 
verdict  in  favor  of  the  company.    This  was  refused. 

They  also  requested  an  instruction  that  ^Hhe  medical  expert 
testimony  shows  tliat  the  condition  of  the  foetus  at  the  time  oi  de- 
livery, as  described  by  the  witness  Mrs.  Peck — it  being  delivered 
in  the  unbroken  sac  on  Wednesday,  and  being  partly  macerated, 
and  having  on  it  discolored  spots — was  such  that  death  must  have 
ensued  prior  to  the  accident  of  Monday,  and  that  the  death  of  said 
fcetus  was  not  occasioned  by  said  acciaent.^' 

This  instruction  was  also  refused.  The  defendant  further  as- 
signs error  as  follows : 

In  that  the  court  instructed  the  jury :  "  If,  however,  the  jury 
find  from  the  evidence  that  the  plaintin  had  been  left  alone  for 
several  days  with  three  small  children,  one  ft  baby  who  had  been 
sick  for  several  days ;  and  that  the  plaintiff  had  been  obliged  to 
watch  for  several  nights  prior  to  the  settlement  by  reason  of  the 
sickness  of  her  babe ;  and  that  upon  the  day  of  the  settlement  the 
plaintiff  was  suffering  from  headache,  and  was  so  suffering  at  the 
time  of  the  alleged  settlement;  and  that  the  defendant,  acting 
through  Harris  acting  for  it,  by  his  statements  to  her  made  and  et- 
fected  a  settlement,  induced  her  to  believe  that  it  would  be  dis- 

fraceful  to  appear  in  court  in  such  matters,  or  that  she  would  be 
isgraced  if  she  did  appear  in  court,  -and  that  she  would  get  noth- 
ing in  the  end;  and  if,  from  her  condition  at  the  time,  she  was  un- 
able to  decide  intelligently  for  herself,  or  believed  such  statements, 
and  was  induced  thereby  to  make  the  settlement,  and  would  not 
have  made  it  without — vou  have  the  right  to  consider  these  mat- 
ters ;  and  if  the  plaintitf  did  not  in  fact  give  her  consent  to  the 
settlement,  from  her  incapacity  to  consent,  or  was  induced  to  con- 
sent by  the  misrepresentations  of  the  defendant's  agents,  know- 
ingly made  and  knowingly  false  on  their  part,  and  made  to  induce 
the  plaintiff  to  settle,  yon  would  be  justified  in  finding  that  the 
settlement  was  not  the  voluntary  act  oi  the  plaintiff  and  not  bind- 
ing upon  her." 

In  that  the  court  instructed  the  jury  as  follows :  "  And  if  you 
find  from  the  facts  that  the  settlement  was  at  once  repudiated  and 
the  money  and  due-bill  returned,  it  will  constitute  no  bar  to  this 
action." 

In  that  the  court  instructed  the  jury  as  follows :  "In  short,  that 
evidence  preponderates  in  a  given  case  which  produced  conviction 
of  its  trutn  upon  the  minds  of  the  jury  over  and  above  all  evidence 
opposing  that  upon  the  same  point.  In  this  case  you  are  to  take 
into  consideration  the  testimony  of  the  plaintiff,  the  circumstances 
as  detailed  by  her;  you  are  also  to  take  into  consideration  the  tes- 
timony on  the  part  of  the  defendant,  the  testimony  of  the  physi- 
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ciaDS ;  and  if,  from  the  whole  testimony  in  the  case,  yon  are  satis- 
fied  by  a  preponderance  of  evidence  that  this  miscarnage  was  the 
result  of  the  negligent  act  of  the  defendant,  and  that  that  was  oc^ 
casioned  without  any  negligence  upon  the  part  of  the  plaintiff  in 
the  case,  then  she  would  be  entitled  to  recover,  so  far  as  this 
branch  of  the  case  is  concerned ;  that  is,  entitled  to  recover  for 
that  injury." 

In  support  of  the  two  requests  of  defendant,  its  counsel  contend 
in  this  court:  (1)  there  was  no  evidence  from  which  it  could  be 
found  that  the  death  of  the  foetus,  and  subsequent  suffering  and 
miscarriage  bv  the  plaintiff,  were  the  result  of  the  accidert  in 
question ;  and  (2)  that  the  evidence  of  the  plaintiff  shows  that  she 
settled  with  the  defendant  because  she  was  sick  and  in  straightened 
circumstances,  and  wanted  the  money  for  the  necessities  of  herself 
and  children,  and  for  no  other  reason ;  and  that  such  settlement 
was  voluntary  and  without  fraud  upon  the  part  of  the  defendant, 
and  is  binding  upon  her. 

The  second  request  was  rightly  refused,  for  the  reasop  that 
neither  the  evidence  of  Mrs.  Peck  or  any  other  person  who  saw 
the  child  after  its  deliverv  disclosed  any  maceration  of  the  foetus; 
indeed  the  contrary  was  shown  by  alf  the  testimony. 

The  errors  alleged  are  really  all  embraced  in  the  two  proposi- 
tions contended  for  by  the  defendant's  counsel,  and  may  probably 
be  disposed  of  in  the  discussion  of  said  propositions. 

There  was  conflicting  evidence  as  to  the  appearance  of  the  foetus, 
and  the  jury  were  the  sole  judges  which  statement  was  true. 

Mrs.  feck  testified  that  she  acted  as  midwife  at  the  time  of 
plaintiff's  miscarriage.  She  says:  "The  child  looked  "just  as  nat- 
ural as  any  child  could  look — d  baby  that  had  been  miscarried.  It 
was  natural  in  every  way,  exceptinff  two  spots  where  it  showed  a  little 
blue  on  one  shoulder  and  on  )ts  nip ;  otherwise  the  child  was  per- 
fectly natural.  There  was  no  decaying  about  it,  and  if  T  used  the 
word  *  mortified '  before  (referring  to  a  former  trial),  I  did  it 
without  knowing  what  I  meant.  I  did  not  intend  to  use  such 
words,  because  it  was  not  mortified." 

Mrs.  Melvin,  a  witness  for  the  defendant,  testified  that  she  was 
at  the  house  of  Mrs.  Stone  after  it  was  born.  The  child  was  in 
a  common-sized  cigar- box.  She  could  not  tell  what  day  it  was, 
but  thought  it  was  the  11th  of  January,  1883.  "  It  was*  dry,  and 
there  was  some  black  spots  upon  it,  on  its  shoulders  and  on  its 
body,  and  its  eyes  were  sunk  in  its  head." 

On  cross-examination  she  said :  "  I  did  not  take  up  the  child. 
Those  discolored  parts  were  on  its  back  and  shoulders.  Mrs.  Peck 
handed  it  to  me  and  showed  it  to  me  in  the  box.  I  did  not  take 
it  in  the  box.  She  just  held  it  in  the  box.  I  did  not  take  it  out. 
She  did  not  take  it  out  of  the  box.  It  was  lying  in  the  box,  face 
up.     It  was  not  dressed.*   It  had  nothing  on." 
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The  trouble  with  the  expert  evidence  in  tLis  case  is  thet  bo  much 
of  it  as  was  based  upon  the  testimony  of  Mrs.  Melvin  was  useless 
unless  the  jury  believed  her  testimony.  And  the  jury  had  a  per- 
fect right  to  reject  her  testimony  and  accept  that  of  Mrs.  Peck. 

Upon  the  testimony  of  Mrs.  Peck,  Dr.  Smart,  one  of  the  ex- 
perts, simply  gave  his  opinion  that  he  should  not  think  it  possible 
that  the  death  of  the  child  was  caused  by  the  accident.  And  Dr. 
Johnson,  the  other  expert,  testified  that,  from  the  evidence  of  Mrs. 
Peck,  he  believed  that  death  must  have  existed  before  the  accident, 
and  gave  as  a  reajson  that  putrefaction  would  not  set  in,  in  so  short 
a  time,  because  the  sac  enclosing  the  child  was  not  broken,  and 
without  the  access  of  atmospheric  air  putrefaction  never  occurred 
— the  waters  must  break  before  it  would  take  place — but  that  if 
the  child  was  dead  for  a  long  space  of  time,  without  the  sac  being 
broken,  a  state  of  decomposition  would  come ;  "  the  child  becomes 
macerated  and  discolored,  but  it  is  not  the  black  green  of  mortifi- 
cation ;  it  is  a  dark  and  reddish  discoloration,  which  differs  from 
putrefaction.  If  the  air  were  admitted  to  that  child,  it  would 
putrefy  and  swell,  and  there  would  be  a  green  discoloration  ;  but 
in  the  waters — with  the  waters — with  the  air  entirely  excluded, 
you  have  simply  a  maceration  of  the  foetus  with  this  discoloration, 
ailU  that,  I  take  it,  is  the  condition  these  ladies  have  described,  and 
that  process  is  very  slow.  Putrefaction  is  rapid,  but  that  process 
of  discoloration  and  maceration  is  slow." 

Thus  Dr.  Johnson's  opinions  were  either  based  npon  the  testi- 
mony of  Mrs.  Melvin,  or  upon  a  state  of  facts  assumed  by  him,  and 
which  came  from  the  testimony  of  no  witness  sworn  in  the  case. 

The  opinions  of  these  two  experts  were  mainly  valueless  unless 
Mrs.  Melvin  was  believed.  Upon  the  testimony  of  Mrs.  Peck  the 
jury  had  Dr.  Smart's  opinion  that  the  child  was  not 
alive  at  the  time  of  the  accident,  against  the  positive 
testimony  of  the  mother,  who  testified  that  she  felt  its 
motion  upon  Monday.  Scientific  opinions  are  worthless  when 
pitted  against  facts.  The  theories  of  medical  men  are  not  always 
reasonable,  and  are  never  to  be  regarded  when  they  manifestly 
conflict  with  established  facts. 

To  lessen  the  force  of  Mrs.  Stone's  testimony  that  she  felt  the 
motion  of  the  child,  the  experts  testified  that  women  sometimes 
imagined  such  things,  and  that  cases  had  been  known  where  in  im- 
agination they  passed  through  the  successive  stages  of  pregnancy 
almost  up  to  the  point  of  delivery,  when  there  had  been  no  preg- 
nancy at  all. 

But  such  cases  must  be  exceptional  and  rarely  to  be  found  even 
in  the  domain  of  scientific  research,  while  such  occasions  are  most 
assuredly  wanting  from  the  knowledge  and  experience  of  the  com- 
mon lot  of  mankind.    And  I  think  the  jury  might  well  be  excused 
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from  takiug  credence  in  this  story  of  the  imagination,  as  applied  to 
the  statement  of  Mrs.  Stone  in  tnis  case. 

If  they  believed  her,  they  were  authorized  to  discard  the  theo- 
ries of  the  physicans  and  rest  upon  her  knowledge  of  the  life 
within  her  womb. 

In  relation  to  the  alleged  settlement,  I  think  the  question  was 
fairly  and  properly  submitted  to  the  jury.  Two  years  and  four 
months  after  the  accident,  and  after  suit  had  long  been  commenced, 
the  station  agenl  of  the  defendant  at  Johnsville  and  one  Bishop,  a 
lawyer  and  a  physician,  effected  a  settlement  with  her  and  took  a 
receipt  from  her.  Before  going  to  see  her  they  induced  or  em- 
ployed her  uncle,  one  Harris,  who  was  living  with  Bishop,  to  talk 
with  her  and  prevail  upon  her  to  settle.  He  told  her,  so  she  testi- 
fied, that  it  would  be  a  great  disgrace  for  her  to  be  brought  up  in 
court ;  that  it  was  "not  nice"  for  a  woman  with  a  lot  of  children ; 
if  she  carried  the  suit  on,  it  could  be  "put  off  and  put  oflf,"  and 
she  would  get  nothing  in  the  end.     She  believed  what  he  said. 

At  the  time,  her  husband  was  away,  and  she  was  alone  with  her 
little  children,  one  of  whom  was  a  baby  and  sick.  She  was  also 
sick  and  had  stayed  up  so  much  nights  with  the  sick  child  that  she 
was  nervous  and  excited.  She  says  further:  "1  was  not  in  my 
right  mind  at  the  time — not  what  I  was  before.  I  was  sick  six 
weeks  after,  on  account  of  being  up  nights  and  having  sick  chil- 
dren to  take  care  of  and  my  baby  two  months  old  ...  I  was  ex- 
cited and  was  not  capable  of  hardly  knowing  what  I  did  do." 

A  few  hours  after  Harris  had  persuaded  her  to  settle,  Bishop 
and  Bacon  appeared  on  the  scene  with  a  receipt  for  all  demands 
against  the  company,  drawn  up  for  her  signature.  It  was  read  to 
her,  but  she  says  all  she  knew  as  to  what  it  contained  was  her  name 
and  the  Chicago  &  West  Michigan  R.  The  total  sum  to  be  paid 
her  was  $40.  They  gave  her  $8  in  money,  and  told  her  that  they 
would  send  the  balance  of  the  money  to  her,  or  she  could  come  to 
Johnsville,  eight  miles,  and  get  it.  Bacon  gave  her  his  due-bill 
for  the  $32.  The  next  day  she  returned  the  money  and  the  due- 
bill  and  renounced  the  settlement.  She  testified  that  she  would 
not  have  made  the  settlement  had  she  not  believed  what  Harris 
told  her,  that  it  would  be  a  disgrace  for  her  to  go  into  court.  She 
also  testified :  "  I  had  had  no  experience,  and  that  and  my  being 
sick,  and  having  no  money  to  buy  medicines  for  my  children  was 
what  influenced  me  to  sign  that  paper ;  if  I  had  not  been  sick 
myself,  and  had  had  time  for  an  afterthought,  I  would  not  have 
done  so.  The  statement  of  Mr.  Harris  made  me  believe  it  would 
be  a  disgrace  to  come  into  couii;.  I  did  not  want  to  come.  I  sup- 
posed he  would  influence  me  rightly,  and  that  influenced  me.  He 
said  if  I  carried  the  suit  on  in  court,  it  would  be  put  off  and  put 
off,  and  I  would  get  nothing  in  the  end." 
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Q.  Did  ^oa  suppose,  at  the  time,  that  he  told  yoa  the  truth 
about  it  bem^  a  disgrace  to  appear  ? 

A.  Yes,  sir.  I  knew  nothing  about  courts  or  law  whatever, 
and  I  supposed  he  did. 

She  also  testified,  in  response  to  a  question  how  long  another 
child  had  been  sick :  "  Oh,  only  just  a  short  time ;  but  there  was 
no  money  in  the  house  to  get  any  medicine  with,  and  I  had  na 
way  of  getting  any,  and  my  thoughts  were,  if  I  could  get  this 
money  Icould  get  medicines  for  my  children.  The  children  being 
sick  was  the  most  that  I  thonght  of.  I  thought  of  nothing  else 
except  to  help  them." 

Harris,  Bacon,  and  Bishop  did  not  contradict  her,  and  were  not 
offered  atf  witnesses. 

The  misrepresentations  of  Harris  were  the  misrepresentations  of 
the  defendant.  If  the  company  insists  upon  the  settlement  it  must 
recoopize  his  agency.  Advantage  was  taken  of  the 
loneliness,  poverty^  and  sickness  of  the  plaintiff  to  make 
a  settlement  with  her  for  a  pitiful  and  insignificant 
sum.  Her  ignorance  was  also  played  upon  by  one  in  whom  she 
relied,  and  whom  she  trusted.  He  was  employed  because  of  his 
relationship  and  influence  over  her.  There  can  be  no  doubt  but 
the  woman  was  imposed  upon  and  wronged,  and  the  courts  should 
not  hesitate  in  such  cases  to  speak  plainly  and  give  relief. 

The  defendant  cannot  complain  of  the  action  of  the  court  below. 
The  jury  were  instructed  in  its  behalf :  "  If  she  was  induced  to 
make  the  settlement  by  reason  of  wanting  money  to  buy  medi- 
cines for  her  children,  and  made  it  understandingly,  and  without 
fraud  or  undue  influence  upon  the  part  of  those  acting  for  the  de- 
fendant inducing  such  settlement,  then  the  settlement  is  binding 
upon  her  and  a  bar  to  this  action." 

There  was  therefore  no  error  in  submitting  the  facts  in  this  case 
to  the  jury.  Their  verdict  upon  the  merits  was  against  the  de- 
fendanl^  and  the  judgment  entered  thereon  in  the  court  below 
must  be  affirmed,  with  costs. 

The  other  justices  concurred. 

Release  Procured  by  Fraud.^-In  Dixon  «.  B.,  C.  &  N.  R,  100  N.  T.  170; 
the  defendant  set  up  a  release  executed  by  plaintiff  soon  after  the  injury. 
There  was  testimony  showing  that  at  the  time  of  its  execution  the  plaintiff 
was  in  a  condition  of  mind  that  rendered  him  incompetent  to  appreciate  the 
character  of  the'  instrument  which  he  executed.  Edd^  that  it  was  for  the 
jury  to  determine  whether  it  was  his  free  act,  done  with  full  knowledge  at 
the  time  of  the  facts,  and  with  a  full  appreciation  of  what  he  was  d.oing. 
See  also  Bassian  v.  K,  L.  B.  A  W.  R.,  10  Am.  &  Eng.  R  R  Gas.  716.  As  to 
release  of  damages  for  personal  in  juries  obtained  by  fraud,  see  Chicago,  etc.^ 
R  f>,  Lewis,  19  Am.  A  Ens.  R.  R  Cas.  224-238,  note;  Hayes  «.  B.,  C.  R  ^ 
N.  R.,  19  Am.  &  Eng.  R  R  Cas.  220;  see  also  Hirschfeld  v.  L.  B.  A  8.  C. 
R,  L.  R,  2  Q.  B.  D.  1. 

But  the  evidence  of  fraud  in  such  cases  must  be  clear,  precise  and  indabi- 
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table,  otherwise  the  case  should  be  withdrawn  from  the  jnry.  A  mere 
sciDtilla  of  evidence  is  not  sufficient  to  take  a  case  to  a  jury.  P.  R.  «.  Shay 
82  Pa.  8t.  198. 


Pbnnstlvaota  li.  Co.,  Plaintiff  in  Error, 

V. 

Peters. 
(Advance  Com^  Pennsylvania,    May  3,  1887.) 

In  an  action  for  negligence,  whenever  the  standard  of  duty  shifts  not 
according  to  any  fixed  rule  but  with  the  facts  and  circumstances  developed 
at  the  trial,  the  question  of  negligence  cannot  be  determined  by  the  court 
but  must  be  submitted  to  the  jury. 

Where  a  passenger  leaving  a  railway  train  at  his  de^ination  crowda 
through  out- bound  passengers  who  have  been  admitted  to  tne  platform  and 
door  of  the  car  and,  finding  upon  reaching  the  steps  that  the  train  has 
started,  jumps  off  the  steps,  is  injured,  and  sues  the  railroad  company  for 
damages,  it  is  for  the  jury  to  say  whether  the  railroad  company  was  guilty 
of  negligence  in  admitting  the  passengers  or  starting  the  train,  and  whether 
the  plaintiff  was  guilty  of  contributory  negligence  in  jumping  from  the 
steps. 

A  mere  mistake  on  the  part  of  a  trial  judge  in  misnaming  in  his  charge 
to  the  jury  a  witness  to  whose  testimony  he  refers,  is  not  ground  for  re- 
versal, if  the  jury  could  not  have  been  misled  by  it. 

January  term,  1886,  No.  54,  E.  D.,  before  Mercnr,  Cb.  J., 
Gordon,  Truiikey,  Sterrett,  Green,  and  Clark,  J.  J. 

Error  to  the  common  pleas  of  Centre  county,  to  review  a  judg- 
ment on  a  verdict  for  the  plaintiff  in  an  action  of  trespass  on  the 
case. 

The  facts  are  stated  in  the  opinion. 

The  defendant  submitted,  inter  aiia^  the  following  points : 

1.  Admitting  the  evidence  of  plaintiff  to  be  true,  it  shows  that 
be  contributed  to  the  injury  complained  of,  and  without  his  negli- 
gence it  would  not  have  happened. 

Arts.  "  Tills  point  is  denied."     First  assignment  of  error. 

3.  If  the  plaintiff  voluntarily,  and  without  any  direction  from 
any  one  representing  the  company,  stepped  off  the  train  when  in 
motion,  he  cannot  recover. 

Ana.  "  This  point  is  denied."     Second  assignment  of  error. 

4.  If  tlie  jury  believe  that  the  plaintiff  stepped  off  the  cars 
while  in  motion,  it  is  negligence  i>^  se,  and  he  eannot  recover. 

Ans,  ^^  This  point  is  denied.   Ijiat  is  not  the  law  in  this  State.'^ 
Third  assignment  of  error. 

5.  That  the  undisputed  evidence  in  the  case  shows  that  the 
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plaintiff  was  injured  by  Iiis  own  act  and  miBConduct,  and  he  can- 
not  recover.  « 

Ans.  "  This  point  is  denied.  We  have  submitted  to  you  that 
question  and  you  remember  our  instructions."  Fourth  assign- 
ment of  error. 

6.  If  tlie  jury  believe  from  the  evidence  that  the  plaintiff 
stepped  off  the  car  while  it  was  in  motion,  and  by  reason  of  which 
he  sustained  the  injury  complained  of,  he  was  guilty  of  want  of 
due  care  which  would  prevent  him  from  maintaining  his  action. 

Ana.  "  This  point  is  denied.  We  have  instructed  you  on  the 
law  embraced  m  the  point ;  and  you  will  apply  the  law  to  the 
evidence  as  we  have  instructed  you."     Fifth  assignment  of  error. 

Dean,  P.  J.,  instnicted  the  jury,  inter  altay  as  follows : 

If  the  admitted  or  undisputed  facts  were  all  the  facts  in  the 
case  bearing  on  this  issue,  we  would  without  hesitation  instruct 
you  that  under  the  law  the  plaintiff  could  not  recover,  because  his 
own  negligence  contributed  to  the  accident.  Ordinarily,  it  is  negli- 
gence to  get, on  or  off  a  moving  train,  and  one  who  does  so  and  is 
injured  cannot  recover  from  the  railroad  corporation,  no  matter 
what  may  have  been  the  negligence  of  the  corporation.  It  is  no- 
torious that  it  i^angepous  to  get  on  or  off  a  moving  train  ;  a  man 
who  voluntarily  risks  this  danger  and  sustains  injuries  is  negligent; 
he  does  not  show  ordinary  care;  he  shows  absence  of  ordinary 
care,  if  he  performs  the  act  voluntarily.  The  defendant  alleges 
that  the  plaintiff's  act  being  voluntary,  the  rtilo  of  law  is  applica- 
ble in  this  case. 

[It  is  true  this  is  the  general  rule,  but  there  are  exceptions  to  it. 
Whether  this  case  comes  under  the  general  rule  or  is  an  exception 
depends  upon  whether  there  are  other  facts  or  circumstances  in 
the  case  which  rebut  the  presumption  of  negligence  £;enerally  war- 
ranted by  the  mere  fact  of  getting  off  a  moving  train.  Whether 
there  be  such  facts  in  this  case,  we  are  clear,  is  a  question  for  you 
and  not  for  us.] 

........ 

If  the  train  did  not  stop  such  reasonable  time  as  was  sufficient 
to  enable  Mr.  Peters,  moving  with  reasonable  promptness,  to  get 
off  while  it  was  still  standing,  then  was  he  guilty  of  negligence  in 
getting  off  while  it  was  moving.  [This  is  the  next  question  :  in 
order  to  recover  at  all  on  the  part  of  the  plaintiff,  he  must  estab- 
lish negligence  on  the  part  of  defendant  to  the  satisfaction  of  the 
jury;  but  yet,  after  he  has  once  done  this,  does  the  evidence  siiow 
contributory  negligence  on  his  part,  the  burden  then  is  on  the  de- 
fendant to  show  such  contributory  negligence  where  such  negli- 
gence is  set  up  as- a  defence.].  .  .  . 

It  is  dangerous  to  jump  or  step  from  a  moving  train.  This  is  a 
fact  known  to  all  persons  of  ordinaiy  intelligence.    [If  a  man  does 
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voluntarily  that  wliicli  is  generally  accompanied,  by  risk  of  life  or 
limb,  does  that  which  a  pereon  of  ordinary  prudence  would  not 
do,  therefore  he  is  presumed  to  be  negligent.  But  this  is  a  pre- 
sumption to  be  drawn  by  you.  It  is  a  presumption  which  may  not 
be  warranted  in  view  of  all  the  other  facts  surrounding  the  act. 
Circumstances  attending  may  show  that  this  presumption  is  not  war- 
ranted in  the  particular  case.]  A  man  may  jump  off  the  cars  as  a 
matter  of  safety ;  because  of  the  position  he  occupies  in  the  car  it 
might  be  extremely  hazardous  to  remain — for  example,  if  a  col- 
lision were  imminent ;  or  he  may  step  off,  at  the  invitation  or  com- 
mand of  the  conductor.  It  would  depend  upon  tlie  particular  cir- 
cumstances  of  the  case  as  to  whether  this  presumption  is  warranted. 
.  .  .  •  .  .  •,. 

Wc  have  no  hesitation  in  saying  to  you  that  if  the  plaintiff  was 
in  the  car  in  a  place  of  safety  when  the  car  commenced  to  move 
and  he  knew  that  it.  had  started  while  he  was  ift  the  body  of  the 
car,  ordinary  prudence  and  care  demands  that  he  resume  his  seat 
and  await  the  next  stopping  place.  It  would  be  negligence,  if  not 
recklessness,  to  go  from  the  inside  of  a  car  and  get  off  when  he 
knew  it  had  started  from  the  station.  It  was  negligence,  if  not 
recklessness,  to  go  out  on  the  platform  and  jump  from  a  moving 
train  or  step  from  a  moving  train  if  he  started  from  his  seat  know- 
ing that  the  train  had  started ;  nothing  could  have  prompted  him 
to  this  except  the  inconvenience  of  being  carried  to  the  next 
station  and  being  subjected  to  the  trouble  of  going  back. 

[But  if  the  car  was  not  moving,  or  if  moving,  moved  so  slowly 
that  he  did  not  observe  it  until  he  got  on  the  steps,  then  it  is  a 
question  for  you  whether,  under  the  .circumstances,  it  was  negli- 
gence in  him  to  get  off.  Vhat  a  man  of  ordinary  prudence  would 
nave  done  under  the  same  circumstances  would  be  the  question.] 

If  he  first  noticed  that  the  train  was  moving  when  at  the  point 
he  said  he  noticed  it,  on  the  second  or  lower  step — not  what  a 
prudent  man  not  in  his  situation  might  think  ought  to  have  done, 
but  what  ought  to  have  been  done  under  the  circumstances, 
would  be  the  question.  We  all  know  that  here,  after  coolly  and 
dispassionately  examining  and  weighing  the  evidence,  and  after 
hearing  the  narratives  of  the  witnesses,  it  would  probably  have 
been  more  prudent  if  he  had  gone  back  into  the  car. 

[But  what  would  a  prudent  man  have  done  standing  on  the  car 
steps,  and  just  at  that  moment  observing  for  the  first  time  that 
the  car  was  slowly  moving  ?  Standing  on  the  car  steps  and  ob- 
serving for  the  first  time  the  car  slowly  moving,  taking  him  away 
from  his  destination,  with  the  diflSculty  and  danger,  if  any  there 
were,  of  a  man  of  his  age  and  habit  getting  safely  up  the  steps 
into  the  car,  what  ought  to  have  been  done  with  these  surround- 
ings in  the  exercise  of  ordinary  prudence  ?  You  are  to  judge  of 
that.] 

80  A.  &  E  R.  Cas.— 39 
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If  in  the  exercise  of  ordinary  prudence  he  ought  to  have  re- 
frained from  stepping  off,  then  ne  was  guilty  of  contributory 
negligence  and  cannot  recover.  If  he  onglit  to  have  gone  back 
into  that  car,  in  view  of  all  the  evidence  that  has  been  submitted 
to  you,  he  was  negligent  in  not  going  back,  and  cannot  recover. 

[If,  however,  situated  ns  he  was,  he  did  that  which  a  prudent 
man,  under  the  same  circumstances,  in  the  same  situation,  would 
have  done,  then  no  negligence  can  be  imputed  to  him,  and  he  can 
recover,  if  you  find  the  company  was  guilty  of  negligence  in  not 
stopping  the  train  a  reasonable  time  and  his  injury  resulted  there- 
from.] You  will  consider  all  the  evidence  bearing  on  this  ques- 
tion as  to  whether  he  was  guilty  of  contributory  negligence. 

The  portions  of  the  charge  inclosed  in  brackets  were  the  sub- 
ject of  the  sixth,  seventh,  eighth,  ninth,  tenth,  and  eleventh  as^ 
signments  of  error.  The  twelfth  assignment  of  error  specified 
the  following  portion  of  the  charge:  "One  of  the  men  who  got 
on,  Bennett,  was  going  up  as  Peters  came  down,  yet  Bennett  got 
on  just  before  the  car  started." 

verdict  and  judgment  were  for  the  plaintiff  for  $3,000. 

Edmund  Biaiichard^  Evcm  Blammardy  and  Adam  Hoy  for 
plaintiff  in  error. 

John  H.  Orvis  and  D.  S.  Keller  for  defendant  in  error, 

Stebrett,  J.,  delivered  the  opinion  of  the  court:  Neither  of 
the  twelve  specifications  of  error  raises  any  question  as  to. the 
sufficiency  of  the  evidence  to  sustain  the  averment  of  negligence 
on  which  the  action  is  grounded ;  nor  does  either  of  them  involve 
any  question  as  to  the  admission  or  rejection  of  evidence.  They 
all,  except  the  twelfth,  relate  exclusively  to  the  subject  of  contrib- 
utory negligence;  and  as  to  tliat,  the  only  inquiry  suggested  is 
whether  it  was  a  question  of  law  for  the  court  or  one  of  fact  for 
*  the  jury.  The  learned  judge  of  the  common  pleas,  holding  that  it 
was  the  latter,  refused  binding  instructions  and  submitted  the 

Question  to  the  jury,  as  one  of  ract,  under  all  the  evidence.  In  so 
oing  he  rightly  adhered  to  the  well-established  rule  that  whenever 
8TAKDAM)  OF  ^^^  staudard  of  duty  shifts,  not  accoi*ding  to  any  fixed 
Duty.  Txi\e^  but  witli  the  facts  and  circumstances  developed  at 

the  trial,  the  question  of  negligence  cannot  be  determined  by  the 
court,  but  must  be  submitted  to  the  jury.  Schum  v.  Pa.  R.  Co., 
107  Pa.  8,  12 ;  Pa.  R.  Co.  v.  Coon,  2  Cent.  Rep.  323,  111  Pa.  430, 
440. 

Negligence  is  the  absence  of  care  according  to  the  circumstances, 
and  is  always  a  question  for  the  jnry,  when  there  is  a  reasonable 
doubt  as  to  the  facts  or  as  to  the  inferences  to  be  drawn  from  them. 
When  the  measure  of  duty  is  ordinary  and  reasonable  care,  and 
the  degi'ee  of  care  varies  according  to  eircnmstances,  the  question 
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of  negligence  is  necessarily  for  the  jury.  Pa.  R.  Co.  v.  White,  88 
Pa.  327,  333. 

It  is  impossible  to  formulate  a  fixed  rule  of  dnty  applicable  to 
4ill  cases.  A  case  of  conduct  which,  under  certain  circumstances, 
may  be  justly  regarded  as  the  exercise  of  ordinary  care,  would, 
Tinder  other  circumstances,  be  gross  negligence.  The  opportunity 
for  deliberation  and  action,  the  degree  of  danger,  and  many  other 
considerations  of  like  nature,  affect  the  standard  of  care  that  may 
be  reasonably  required  in  a  particular  case. 

While  this  is  tlie  general  rule  there  are,  of  course,  exceptional 
cases,  in  which  the  measure  of  duty  is  determinate,  the  same  under 
all  circumstances;  as,  for  example,  the  inflexible  rule  of  duty 
which  requires  persons,  about  to  cross  a  railroad  track,  to  stop,  look, 
and  listen ;  but  the  case  at  bar  is  not  within  any  of  the  recognized 
exceptions  to  the  general  rule ;  and  hence,  there  was  no  error  in 
submitting  the  question  of  contributory  negligence  to  the  jury. 

The  evidence  tended  to  prove  substantially  the  following  state 
of  facts :  the  plaintiff,  a  large  and  corpulent  man  about  seventy 
years  of  age,  took  passage  on  the  train  for  Port  Matilda  Station. 
The  cars  were  well  filled  with  passengei*8,  but  he  found  a  seat  at 
the  forward  end  of  the  passenger  compartment  of  the  smoking 
car,  about  thirty-five  feet  from  the  door  through  which  it  was 
necessarv  for  him  to  make  his  exit.   As  soon  as  the  train  if^ctb. 

stopped  at  Port  Matilda,  he  arose  and  made  his  way  through  the 
'Cars  as  speedily  as  possible,  but  when  he  reached  the  door  he  was 
delayed  by  a  group  of  passengers  who  had  boarded  the  train  as  soon 
as  it  stopped  and  before  those  desiring  to  leave  had  either  time  or 
-opportunity  to  do  so.  He  was  obliged  to  push  his  way,  as  best  he 
•could,  past  those  who  obstructed  the  doorway  and  platform.  When 
he  reached  the  last,  or  next  to  the  last  step,  leading  down  from  the 

;latform,  he  discovered  that  the  train  had  commenced  to  move, 
^he  impetus  acquired  in  leaving  the  car  rendered  it  difficult,  if  not 
impossible  for  him  then  to  retrace  his  steps. 

Testifying  as  to  his  situation,  when  he  fii*st  discovered  the  train 
was  in  motion,  he  says:  "Then  I  could  not  take  myself  back 
again."  In  the  language  of  one  of  the  witnesses,  "He  seemed 
wnen  he  got  to  the  last  step  as  though  he  was  going  to  stop ;  he 
stepped  as  though  he  was  afraid  to  go,  but  by  that  time  he  had  got 
too  far  and  stepped  right  off  the  end."  The  result  was  that  he 
was  thrown  upon  the  ground  and  sustained  the  serious  injuries 
<5omplained  of.  The  train  was  held  at  the  station  an  unusually 
short  time,  about  twenty-five  or  thirty  seconds.  Those  who  wished 
to  enter  were  permitted  to  do  so  before  reasonable  time  or  oppor- 
tunity was  allowed  for  passengers  to  safely  leave  the  car. 

The  evidence  was  sucn  as  tojustify  the  jury  in  finding  these  and 
other  facts,  warranting  the  conclusion  of  negligence  on  the  part  of 
the  company  defendant's  employees,  and  negativing  the  allegation 
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of  contributorj  negliffence.  In  other  words,  the  subjects  of  inquiry 
fairly  presented  by  the  evidence  were  defendant's  negligence  on 
the  one  hand,  and  contributory  negligence  of  the  plaintiff  on  the 
other.  Both  of  these  were  questions  of  fact  exclusively  for  the 
QuEsnoKB  FOE  conside^tion  of  the  jury ;  and  as  such  they  were  sub- 
juBT.  mitted  in  a  clear  and  satisfactory  charge.    The  control- 

ling facts,  as  settled  by  the  verdict,  are  that  the  injuries  sustained 
by  plaintiff  resulted  from  the  negligence  of  defendant's  employecB 
in  starting  the  train  before  he  had  sufficient  time  and  opportunity 
to  alight  in  safety,  and  not  from  his  own  carelessness  in  leaving 
the  car  while  it  was  in  motion.  For  injuries  thus  sustained  by  a 
passenger,  the  carrier  company  is  undoubtedly  liable.  Pa.  R.  Co. 
V.  Kilgore,  32  Pa.  292. 

It  is  unnecessary  to  notice  each  assignment  of  error  specially. 
The  last  specification  is  without  merit.  The  jury  could  not  have- 
been  misled  by  the  mistake  of  the  court  in  misnaming  the  witness 
to  whose  testimony  reference  was  made.  The  remaining  specifica- 
tions all  relate  to  the  subject  of  contributory  negligence,  which  as 
we  have  seen  was  properly  submitted  to  the  jury  as  a  question  of 
fact,  under  all  the  evidence.  There  is  nothing  in  any  of  the  specifi- 
cations of  error  that  would  warrant  a  revei-sal  of  the  judgment. 

Judgment  affirmed. 

Alighting;  from  Moving  Trains* — Whether  or  not  a  passenger  is  guilty  of 
contributory  negligence  in  alighting  from  a  moving  train  depends  upon  th& 
circumstances  of  the  case,  and  is  a  question  of  fact  to  be  determined  by  the 
jury.  For  full  discussion,  see  Hemmingway  v.  C,  etc.,  R.,  28  Am.  &*Eng. 
R.  R.  Cas.  220;  Strand  v.  C.  &  W.  M.  R.,  28  Am.  &  Eng.  R.  R.  Cas.  213, 
216,  note;  L.  8.  &  M.  8.  v.  Bangs,  3  Am.  &  Eng.  R.  R.  Cas.  431,  note;  Cin., 
etc.,  R.  V,  Peters,  6  Am.  &  Eng.  R.  R.  Cas,  136,  note;  Edgar  v.  N.  R,  R.,  22^ 
Am.  &  Eng.  R.  R.  Cas.  437,  note;  Nance  v.  R.  Co.,  26  Am.  &  Enp.  R.  R. 
Cas.  227,  note;  Shannon  v.  B.  &  A.  R.,  23  Am.  &  Eng.  R.  R.  Cas.  511,  514, 
note;  21  Am.  &  Enjr.  R.  R.  Cas.  364,  note;  23  Am.  &  Eng.  R.  R.  Civ^.  487, 
note;  Adams  v.  L.  &  N.  R..  21  Am.  &  Eng.  R.  R.  Cas.  380;  27  Am.  &  Ensr. 
R.  R.  Cas.  156,  note;  26  Am.  &  Eng.  K.  R.  Cas.  216,  218;  Id.  227.  228;  L. 
R.,  etc.,  tJ.  Atkins,  40  Ark.  428;  Van  Ostran  v.  N.  Y.  C,  35  Hun  (N.  Y.),  590. 

Alighting  from  a  moving  freight  train  has  been  held  to  be  negligence.  H. 
&  St.  T.  R.  «.  Clotworthy,  21  Am.  <&  Eng.  R.  R.  Ciis.  371. 

Plaintiff  purchased  ticket  to  ride  on  freight  train.  No  one  instructed  him 
to  get  upon  train  or  what  car  to  get  into.  The  train  arrived  at  the  station 
and  stopped  a  sufficient  length  of  time  for  the  plaintiff  to  walk  to  caboose 
and  get  upon  it,  which  he  failed  to  do.  Conductor  gave  signal  for  train  to 
start.  As  train  approached  platform,  moving  slowly,  plaintiff  without  wait- 
ing for  caboose  car  attempted  to  get  upon  stock  car,  fell,  and  was  injured. 
^Id,  railroad  company  not  guilty  of  negligence.  Warren  v.  S.  Kan.  Ry. 
(Kan.),  15  P.  Rep.  601. 

So  where'  plaintiff  was  injured  in  attempting  to  board  a  moving  train  on 
an  elevated  railroad  it  was  bold  that  he  was  guilty  of  contributory  negligence, 
Solomon  «.  Manhattan  R.  (N.  Y.),  9  N.  E.  Rep.  430;  Card  «.  Manhattan  R., 
Id.  433. 

Where  a  passenger  incumbered  with  hand  baggage  alighted  from  a  train 
moving  six  miles  an  hour  on  a  dark  night,  before  it  had  reached  the  platfomv 
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of  the  station  where  he  was  to  get  off,  and  had  no  reason  to  belieye  that  the 
train  would  not  stop  as  usual,  it  was  held  that  he  was  guilty  of  contributory 
negligenoe.     S.  &  W.  A.  R.  «.  Schaufler,  75  Ala.  136. 

In  E.  Tenn.,  etc.,  R.  v,  Massengill,  15  Lea  (Tenn.)  828,  it  was  held  that  a 
passenger  who  alights  while  the  train  is  in  motion  is  guilty  of  contributory 
negligence.    But  compare  E.  Tenn.,  etc.,  R.  t?.  Conner,  15  Lea  (Tenn.),  254. 

One  who  without  an  invitation  attempts,  at  a  station  not  a  regular  station, 
to  board  a  train  moving  at  the  rate  of  five  or  six  miles  an  hour,  and  falls 
between  the  platform  and  the  cars,  is  guilty  of  negligence.  D.  S.  P.  etc.,  «. 
Pickard,  8  Col.  163. 

Where  it  was  claimed  that  plaintiff  heedlessly  jumped  from  train  while  in 
motion,  an  instruction  that  he  could  not  recover  if  his  negligence  contributed 
to  accident,  was  held  not  to  be  erroneous  for  omitting  the  word  '^proximate- 
ly."   Craven  t>.  Cent.  P.  R.  (Cal.),  18  P.  Rep.  878. 

In  an  action  to  recover  for  injuries  received  in  alighting  from  a  train  where 
it  was  in  dispute  whether  plaintiff  carelessly  jumped  from  the  train  while  it 
was  in  motion,  held^  that  defendant  might  show  that  during  the  year  preced- 
ing the  accident  plaintiff  had  frequently  travelled  over  the  same  route,  had 
frequently  jumped  off  the  cars  while  in  motion,  and  had  been  warned  of  the 
danger  of  doing  so.     Craven  t?.  Cent.  P.  R.  (Cal.),  18  P.  Rep.  878. 

Alighting  from  iVIoving  Train  by  Order  of  Conductor.-— Where  passenger 
alights  from  train  in  obedience  to  instructions  of  conductor  he  cannot  be  held 
guilty  of  contributory  negligence,  unless  he  exposed  himself  to  an  obvious 
risk  which  a  prudent  man  would  not  incur.  C,  H.  <&  I.  R.  v,  Casper  (Ind.), 
13  N.  E.  Rep.  122;  Raven  c.  C.  I.  R.  (Iowa),  84  N.  W.  Rep.  621. 

If  railroaa  fail  to  stop  a  reasonable  time  at  station,  and  plaintiff,  obeying 
conductor's  instructions,  attempts  to  ^et  off  while  train  is  going  slowly  and 
the  danger  was  not  apparent,  and  plaintiff  took  no  more  risk  than  prudent 
man  would  have  taken  under  the  circumstances,  his  conduct  is  not  negligent. 
St.  L.,  L  M.  &  S.  V.  Person  (Ark.),  4  8.  W.  755. 

A  railroad  company  is  liable  for  injuries  received  by  a  passenger  who,  in 
accordance  with  orders  of  conductor,  jumps  from  a  moving  train,  the  speed 
of  which  has  merely  been  reduced  at  the  station  where  he  wishes  to  alight. 
Bucher  t>.  N.  Y.  C,  98  N.  Y.  128. 

In  action  for  injuries  caused  by  starting  train  while  plaintiff  was  attempt- 
ing to  get  on,  burden  of  proving  contributory  negligence  on  defendant,  when 
shown  that  she  had  gone  close  to  train  to  be  ready  to  board  it,  and  when 
notified  by  a  brakeman  to  get  on  and  that  she  would  have  plenty  of  time, 
attempted  to  do  so.    Tex.  P.  R.  v.  Davidson  (Tex.),  4  S.  W.  Rep.  686. 

In  action  against  railroad  company  caused  to  plaintiff  by  train  starting 
while  she  was  attempting  to  get  on,  an  instruction  to  jury  that  if  plaintiff's 
averments  are  true,  including  averment  that  she  had  been  promised  ten 
minutes  by  conductor  to  check  her  baggage,  and  train  started  before  that 
time  expired,  then  they  should  find  for  plamtiff,  not  erroneous  as  laying  too 
much  stress  on  time  promised  by  conductor.  Tex.  P.  R.  v,  Davidson  C^l^x.), 
4  S.  W.  Rep.  686. 

In  an  action  for  negligently  killing  a  passenger  while  attempting  to  alight 
from  a  moving  train,  the  brakeman's  remark,  *^Come  on,  hurry  upP'  is  ad- 
missible as  part  of  the  res  gestcB  and  tending  to  rebut  contributory  negligence. 
Waller  v.  H.  &  St.  J.,  83  Mo.  608. 

One  who,  while  being  ejected  from  a  train,  jumps  before  the  train  stops, 
because  he  is  ordered  to,  is  not  guilty  of  contributory  negligence.  Int.  &  G. 
N.  R.  V,  Hassell,  62  Tex.  256. 

But  where  the  danger  of  alighting  is  obvious,  and  such  as  a  reasonable 
man  in  the  exercise  of  care  would  not  incur,  the  plaintiff  cannot  recover 
unless  he  was  compelled  by  the  conductor  or  brakeman  to  alight. 

A  complaint  for  injuries  charging  that  plaintiff  was  <*  compelled  and 
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forced  "  to  alight  from  defendant's  car  while  in  motion,  and  that  the  injuries- 
were  received  by  reason  of  defendant's  agent's  negligence,  in  so  '^  forcing  and 
compelling,"  h^dj  not  sustained  by  eyidence  that  the  conductor  anproached 
plaintiff  in  the  car  and  said,  *^  We  have  got  no  time;  hurry  up  I"  ana  repeated 
that  several  times  while  plaintiff  was  getting  out.  S.  &  N.  A.  R.  v.  Schaufler, 
75  Ala.  136. 

The  words  *' Jump  off  quick,  if  you  are  going  to,"  used  by  a  conductor  to 
a  passenger  who  had  resolved  to  get  off  a  train  after  it  had  pulled  out  of  a 
station  is  not  such  an  authoritative  command  as  would  justify  the  bringing 
of  an  action  against  the  railroad  company  for  injuries  received  by  the 

Sassenger  in  jumping  off  the  train  while  in  motion.    Vimont  v.  C.  &  N.  W. 
:.  (Ta.),  32  N.  W.  Rep.  100. 

Passenger  boarded  a  freight  train  to  go  to  a  station  at  which  the  train  did 
Dot  stop.  Conductor  was  angry  and  abusive,  and  ordered  the  passenger  to 
jump  off  when  the  train  reached  the  station.  He  made  no  threats  to  put 
him  off.  Passenger  jumped  while  train  was  going  ten  or  twelve  miles  an 
hour  and  was  injured.  Heldy  could  not  recover.  St.  L.,  I.  M.  etc.,  «.  Rosen- 
berry,  46  Ark.  256. 

See  the  authorities  on  this  subject  collected  in  21  Am.  &  Eng.  R.  R.  Cas. 
409,  note;  Vimont  v.  C.  &  N.  W.  R.,  28  Am.  &  Eng.  R.  R.  Cas.  210. 

As  to  starting  train  while  passenger  is  alighting,  see  27  Am.  <&  Eng.  R.  R. 
Cas.  179. 

Where  a  station  had  been  announced,  the  train  stopped  at  the  accustomed 
place  and  a  passenger,  who  was  descending  the  steps  in  the  act  of  alighting^ 
was  thrown  down,  either  by  the  sudden  jerking  of  the  car  or  its  unexpected 
forward  motion,  held,  that  plaintiff,  being  on  platform  in  response  to  defend- 
ant's invitation  to  alight,  was  guilty  of  no  negligence,  and  that  defendant 
was  guilty  of  negligence  for  which  an  action  would  lie.  N.  &  W.  R.  v. 
Prinnell  (Va.),  2  S.  E.  Rep.  96. 

A  train  nearly  stopped  at  a  station  and  started  on  again  suddenly,  unex- 
pectedly, without  warning,  and  with  a  jerk,' just  as  a  passenger  was  in  the  act 
of  alighting.  Hddj  that  he  was  not  guilty  of  contributory  negligence.  Nance 
V,  C.  C.  R.,  94  N.  C.  619. 

A  passenger  who  was  asleep  in  the  caboose  when  his  station  was  reached, 
being  told  by  the  conductor,  shortly  after  passing  it,  that  if  he  wanted  to  get 
off  to  get  off  quickly,  took  his  stand  on  the  steps  ready  to  ^et  off  if  the  train 
stopped,  and  while  standing  there  was  thrown  off  by  a  sudden  jerk  in  taking^ 
up  the  **  slack"  of  the  train.  Heid,  that  he  was  guilty  of  contributory 
negligence.     Lindsey  «.  Ch.,  R.  I.,  etc.,  R.,  64  Iowa,  407. 

if  a  railway  company  stops  a  train  long  enough  for  a  passenger  to  alight  it 
is  not  necessarily  liable  for  an  injury  occasioned  by  starting  the  train  while 
he  is  attempting  to  alight.     Clotworthy  v.  H.  &  St.  J.  R.,  80  Mo.  220. 
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White 

V. 

Boston  and  Albany  R.  Co. 

(Adoanee  Casej  MasdoehuutU.     May  7,  1887.) 

The  plaintiff,  a  passenger  on  defendant's  road,  was  injured  by  the  falling 
of  a  porcelain  lamp-shade  fixed  in  the  upper  part  of  the  car.  In  an  action 
to  recover  damages  for  the  injuries  received.  Eddy  that  the  fact  that  the 
shade  fell  was  alone  sufficient  to  authorize  the  jury  to  find  that  it  was  in  an 
unsafe  condition  owing  to  defendant's  negligence. 

Action  of  tort  for  personal  injuries,  received  by  the  plaintiff,  by 
the  fall  of  u  portion  of  one  of  the  porcelain  shades  of  a  lamp  fixed 
in  the  upper  part  of  the  car  of  the  defendant,  in  which  the  plaintiff 
was  a  passenger.  The  whole  of  the  evidence  at  the  trial  in  the 
superior  court  touching  the  question  of  the  defendant's  negligence 
was  as  follows : 

The  plaintiff  was  a  passenger  on  the  train,  and  was  a  minor, 
abont  four  years  of  age.  The  lady  who  accompanied  and  had 
charge  of  her  testified  that  they  took  the  train  leaving  Boston  at 
8.45  P.M.J  on  April  9,  1885,  to  go  to  Faneuil.  The  lamps  in  the 
cars  were  not  lighted.  Before  reaching  Columbus  avenue  station, 
which  is  the  first  station  out  of,  and  two  or  three  minutes'  ride  in 
the  cars  from  Boston,  she  heard  a  crash  over  her  head,  and  an  in- 
stant afterward  several  pieces  of  the  porcelain  shade  fell  from  the 
upper  part  of  the  car  into  her  lap ;  one  stnick  the  plaintiff  on  the 
face,  and  infiicted  the  injuries  complained  of.  A  Miss  Barker 
testified  that  she  saw  a  piece  of  the  shade  falling,  and  saw  it  strike 
the  child.  It  came  from  the  porcelain  shade  of  a  lamp  directly 
overhead,  and  in  the  top  of  the  car,  which  was  a  fixture  m  the  car. 
A  Mrs.  Hnk  testified  that  she  saw  pieces  of  the  shade  on  the  floor 
of  the  car,  and  saw  the  conductor  take  down  the  remaining  por- 
tion of  the  porcelain  shade,  which  he  did  by  standing  with  his  feet 
on  the  two  opposite  seats  and.  reaching  np  to  the  lamp-fixture  in 
the  top  of  the  car.  It  appeared  that  just  after  the  accident  the 
conductor  took  the  names  of  several  witnesses  to  the  accident.  The 
defendant  rested  its  case  upon  the  plaintiff's  evidence. 

Upon  this  evidence  the  defendant  requested  the  court  to  rule 
that  the  plaintiff  could  not  recover,  but  the  court  refused  so  to 
rule,  and  ruled  that,  upon  that  evidence,  the  question  of  the  de- 
fendant's negligence  was  a  question  of  fact  for  the  jury,  to  which 
ruling  and  refusal  to  rule  the  defendant  excepted. 

F7  Gaston  and  C.  Z.  B.  Whitney  for  plaintiff. 

S.  Hoar  for  defendant. 
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W.  Allen,  J. — If  the  shade  was  defective  and  uusafe,  the  ques- 
tion whether  it  was  in  that  condition  through  the  negligence  of  the 
defendant  would  be  for  the  jury,  and  the  fact  that  it  broke  and 
fell  from  the  use  for  which  it  was  intended  would  be  evidence  that 

it  was  defective  and   unsafe,  and  if  not  explained  or 
DENCB OF NKQLi-  coutrollcd,  would  be  sufficient  evidence  to  authorize 

the  jury  to  find  that  the  defendant  was  negligent  in  re- 
gard to  it.  The  fact  that  the  act  of  the  defendant  in  placing  and 
using  the  fixture  in  the  car  caused  the  injury  would  be  evidence 
that  it  was  caused  by  the  negligence  of  the  defendant.  The  con- 
tention of  the  defendant  is  that  there  was  not  sufficient  evidence 
of  that  fact ;  that  it  did  not  appear  that  the  accident  was  not  caused 
by  the  act  of  a  stranger,  or  by  some  external  force  for  which  the 
defendant  was  not  responsible.  We  think  that  the  question  was 
for  the  jury,  and  that  they  were  authorized  to  infer  from  the  situ- 
ation oi  the  fixture,  from  the  absence  of  evidence  of  any  other 
cause  of  the  accident,  and  the  probability  that  there  would  havef 
been  such  evidence  had  such  cause  existed,  and  from  all  the  attend- 
ing circumstances  in  evidence,  that  the  accident  must  have  been 
caused  by  the  insufficiency  of  the  fixture.  It  was  not  necessary 
that  the  evidence  should  show  that  it  was  impossible  that  there 
should  be  any  other  cause ;  it  was  sufficient  if  it  satisfied  the  jury 
that  there  was  none.  Ware  v.  Gray,  11  Pick.  106 :  Field  v.  Mid- 
dlesex R.  Co.,  109  Mass.  398;  Kendall  v.  Boston,  118  Id.  234- 
Le  Barron  v.  East  Boston  Ferry  Co.,  11  Allen,  812. 
Exceptions  overruled. 


CrnzENs'  St.  Ry.  Co. 

V, 
TWINAME. 

{Advance  Case^  Indiana,     September  %!,  1887.) 

Action  against  a  street-railway  company  for  negligence  resulting  in  an  in- 
jury to  the  plaintiff,  a  passenger,  caused  by  the  car  running  off  the  track  where 
It  was  being  repaired.  The  court  instructed  the  jury  tiiat  **a  street-car 
company  is  a  common  carrier,  and,  while  not  an  insurer  of  the  safety  of  its 
passengers,  it  is  bound  to  exercise  the  highest  degree  of  skill  and  foresight 
for  the  safe  carriage  of  passengers  upon  its  cars;  and  this  care  and  foresight 
must  extend,  not  only  to  the  running  of  its  cars,  but  also  to  the  construction 
and  repairs  of  its  track ;  and,  for  injuries  caused  to  a  passenger  by  reason  of 
failure  to  exercise  such  skill  and  foresight,  it  is  liable  to  such  passenger, 
pro  V  ided  such  passenger  was  not  guilty  of  any  negligence  directly  and  ma- 


terially contributing  to  produce  such  injuries."    Heldf  correct. 


giigei 
Held, 
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An  instruction,  in  substance,  that  it  does  not  necessarily  follow  that  a 
passenger  is  negligent  in  getting  on  a  car,  even  if  he  knew  that  the  track 
was  unsafe — for  example,  if  the  car  upon  which  plaintiff  was  riding  was 
standing  on  the  track,  and  she  and  others  were  permitted  to  get  on  and  de- 
posit fares,  this  may  be  sufficient  evidence,  in  the  absence  of  evidence  to  the 
contrary,  of  an  invitation  by  the  company  to  take  passage,  and  if  she  did  so 
she  cannot  be  deemed  negligent  in  so  doing  merely  from  the  fact,  if  such  is 
the  fact,  that  she  knew  the  track  was  being  repaired,  and  in  a  dangerous 
condition;  for  she  had  a  right  to  presume  that  the  defendant  had  used  or 
would  use  due  care,  that  is,  such  as  persons  of  the  highest  degree  of  skill 
and  foresight  would  probably  have  used  under  the  circumstances,  to  avoid 
the  danger  incident  to  the  condition  of  the  track ;  but  if  she  knew  of  the 
dangerous  place,  and  was  warned  by  defendant's  employees  not  to  get  into 
the  car  until  it  was  passed,  but  persisted,  in  spite  thereof,  in  getting  in  and 
taking  the  risk,  and  after  so  doing  received  the  injury  complained  of,  then 
she  must  be  deemed  guilty  of  contributory  negligence,  and  cannot  recover. 
Held,  correct. 

When,  in  an  action  against  a  street-railway  coinpany  for  damages  for  an 
injury  to  a  passenger,  an  agreement  by  the  plaintin  to  take  the  risk  is  relied 
upon  as  a  defence,  it  must  be  specially  pleaded. 

Appeal  from  superior  court,  Marion  county. 

H,  C.  Allen  for  appellant. 

Harrison^  Miller  dk  ELa/m,  forappellee. 

NiBLAOK,  J. — This  was  an  action  by  Louisa  B.  Twiname  against 
the  Citizens'  Street  R.  Co.  to  recover  damages  for  injuries  alleged 
to  have  been  sustained  bv  her  while  riding  on  one  of  the  com- 
pany's cars  on  the  seventh  day  of  May;  1883.  The  answer  was  in 
general  denial.  There  was  evidence  tending  to  show  that,  at  the 
time  the  injuries  complained  of  were  received,  the  plaintiff  resided 
on  Massachusetts  avenue,  in  the  north-eastern  part  of  the  city  of  In- 
dianapolis ;  that  on  the  morning  of  the  day  named  she  came  down 
on  an  errand  to  a  wholesale  business  house  on  South  Meridian 
fitreet,  near  the  Union  Depot ;  that,  after  completing  her  business 
with  the  wholesale  house,  she  ^ent  across  to  a  point  nearly  op- 
posite, on  Illinois  street,  where  she  found  a  Massachusetts  avenue 
street  car,  belonging  to  the  street  rsCilway  company,  standing  on 
the  track,  headed  in  a  northerly  direction,  which  was  facts. 

the  direction  in  which  she  wanted  to  go  on  her  return  to  Massachu- 
setts avenue;  that  she  entered  the  car  in  question  with  other  pas- 
sengers, and,  after  depositing  her  car-fare  in  the  box  provided  for 
that  purpose,  took  her  seat ;  that  the  car  soon  started  northward 
along  Illinois  street,  where  in  a  short  time  it  came  to  a  place  at  which 
employees  of  the  company  were  digging  under  and  repairinsj  the 
track  ;  that  at  that  point  the  car  was  run  ofiE  or  precipitated  irom 
the  track,  by  means  of  which  the  plaintiff  was  thrown  heavily 
against  one  of  the  seats,  and  then  to  the  bottom  of  the  car ;  that 
sick  and  faint  she  was  assisted  out  of  the  car;  that  she  was 
then   about  to  seek  other  means    of    conveyance    home ;    that 
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one  of  the  company's  employees  thereupon  insisted  that  she'  had 
better  wait  until  the  car  should  be  i*eplaced  upon  the  track,  as  it 
would  be  in  a  short  time,  when  she  could  continue  on  her  journey 
in  the  same  car ;  that  she  did  so  wait  for  a  short  time,  and  until 
the  car  was  replaced  upon  the  track,  when  she  re-entered  it  and 
took  a  seat ;  that,  after  proceeding  a  short  distance,  the  car  again 
ran  off  the  track,  as  a  result  of  which  she  was  again  thrown  heavily 
down  ;  that  on  reaching  home  tlie  plaintiff  was  in  much  pain,  and 
ascertained  to  be  severelv  bruised.  There  was  also  evidence  tend- 
ing  to  show  that  the  plaintiff  either  must  have  known  or  could 
easily  have  seen  that  the  track  was  torn  up  and  being  repaired  at 
the  places  at  which  the  car  ran  off.  There  was  likewise  some  evi- 
dence  to  prove  that,  when  the  plaintiff  was  about  to  re-enter  the 
car  after  it  firet  ran  off  the  track,  one  of  the  company's  employees 
warned  her  not  to  do  so  until  after  it  had  passed  the  place  at  wnich 
it  went  off  the  second  time,  and  that  she  refused  to  heed  the  wam> 
ing,  but  as  to  that  the  evidence  was  seriously  conflicting. 

The  court,  trying  the  cause  at  special  term,  on '  its  own  motion 
gave  the  jury  a  series  of  instructions,  the  fourth  and  eighth  of  which 
were  as  follows  :  * "  (4)  A  street-car  company  is  a  common  carrier, 
and,  while  it  is  not  an  insurer  of  the  safety  of  its  passengers,  it  is 
bound  to  exercise  the  highest  degree  of  skill  and  fore- 
sight for  the  safe  carriage  of  such  passengere  upon  its 
cars,  but  also  to  the  construction  and  repairs  of  its  track. 
And  for  injuries  caused  to  a  passenger,  by  reason  of  failure  to  ex- 
ercise such  skill  and  foresight,  it  is  liable  to  such  passenger,  pro- 
vided, such  passenger  was  not  guilty  of  any  negligence  directly 
and  materially  contributing  to  produce  such  injuries."  "  (8) 
Again,  it  does  not  necessarily  follow  that  a  passenger  is  guilty  of 
negligence  in  getting  upon  a  car,  even  if  it  he  proved  tliat  such 
passenger  knew  that  the  track  was  unsafe.  For  example,  if  the 
car  upon  which  the  plaintiff  was  riding  at  the  time  of  the  accident 
in  controversy  was  standing  upon  the  track,  and  she  and  others 
were  permitted  to  get  on  and  deposit  their  fares,  this  may  be  con- 
sidered as  sufficient  evidence, In  the  absence  of  evidence  to  the  con- 
trary, of  an  invitation  by  the  company  to  her  to  take  passage;  and, 
if  she  availed  herself  of  such  invitation,  she  cannot  be  deemed  guilty 
of  negligence  in  so  doing  merely  from  the  further  fact,  if  such  is 
the  fact,  that  she  knew  tlie  track  was  being  replaced  or  repaired^ 
and  was  in  a  dangerous  condition  ;  for  she liad  a  right  to  presume, 
in  the  absence  of  knowledge  to  the  contrary,  that  the  defendant 
had  used  or  would  use  due  care  to  avoid  the  danger  to  passengers 
incident  to  the  dangerous  condition  of  the  ti*ack  ;  that  is,  such  care 
as  a  person  of  the  highest  degree  of  skill  and  foresight,  with 
knowledge  of  all  the  existing  facts  and  circumstances,  would  prob- 
ably have  used,  in  view  of  such  dangers,  to  guard  against  accidents 
to  passengera  by  i*eason  thereof.     But  if  the  plaintiff  knew  that 
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there  was  a  daiigemas  place  in  the  track,  and  was  warned  by 
the  employes  of  the  defendant  not  to  get  in  the  Ciir  until  ooktbibutoby 
after  it  had  gotten  over  such  place,  but  she  persisted,  nko^^wc*- 
in  spite  of  such  warning,  in  getting  in  and  taking  tlie  risk,  and 
after  so  getting  in  she  received  the  injuries  of  which  she  com- 
plains, then  she  must  be  deemed  guilty  of  contributory  negligence, 
and  cannot  recover." 

A  verdict  and  judgment  for  the  plaintiff  followed,  and  the  judg- 
ment thus  obtained  was  affirmed  at  the  general  term.  Questions 
were  reserved,  and  have  been  elaborately  presented  upon  the  in- 
structions set  out  as  above. 

A  railway  company  is  a  common  carrier  of  passengera  as  well 
as  of  freight.  A  street-railway  company  is  also  a  common  car- 
rier of  passengers,  with  duties  and  responsibilities  entirely  analo- 
gous to  and  substantially  the  same  as  those  of  a  railroad  company 
m  the  carriage  of  passengers.  Both  are  railway  companies  within 
the  usual  meaning  of  that  term,  and  the  same  general  rulea 
and  degree  of  care  in  the  transportation  of  passengere  must  be 
observed  by  eacli.  Thomp.  Carr.  26,  442;  Kailroad  Co.  v.  Taffe, 
37  Ind.  361 ;  Hutch.  Carr.  §§  500-504.  Carriers  of  passengers 
are  required  to  exercise  the  utmost  skill  and  foresight  in  the  per- 
formance of  their  duty  as  such  carriers.  See  1  Lac.  R.  R. 
D\(r,  412,  par.  99,  and  authorities  cited.  Also  Railroad  Co.  v. 
Buck,  96  Ind.  346,  and  Railroad  Co.  v.  Rainbolt,  99  Ind.  551. 
This  is  the  equivalent  of  reauiring  that  the  highest  degree  of  caro 
and  skill  shall  be  used  in  tne  transportation  of  passengers,  as  the 
rule  is  stated  by  many  of  the  decided  cases.  See,  also,  Lac,  R.  R. 
Dig.  and  the  cases  there  cited.  Railway  companies  are  bound  to 
provide  suitable  tracks,  rolling  stock,  and  all  other  agencies  re- 
quired by  the  business  which  they  assume  to  transact ;  and  in  this 
respect  they  must  keep  pace  with  science,  art,  and  modem  im- 
provements in  their  application  to  the  transportation  of  passengers. 
Hutch.  Carr.  above  cited,  §§  524, 529  ;  Railroad  Co.  v.  Newell,  104 
Ind.  264,  3  N.  E.  Rep.  836;  Railroad  Co.  v.  Jones,  108  Ind.  551, 
9  N.  E.  Rep.  476.  Any  neglect  of  these  requirements,  which 
results  in  an  injury  to  a  passenger  against  which  pru-  ^^^^^^ 
dence  and  foresight  might  have  guarded,  renders  a  rail-  ^^^^  -  ^■- 
way  company  liable.  1  Lac.  R.  R.  Dig.  412,  pars. 
100^103,  110.  There  was  consequently  no  error  in  giving  the 
fourth  instruction  to  the  jury,  so  far  as  it  relates  to  the  requisite 
degree  of  skill  and  foresight.  To  constitute  a  person  a  common 
carrier,  he  must  hold  himself  out  as  such.  Tnis  may  be  done 
either  by  advertising  or  by  engaging  in  the  business  of  a  common 
carrier,  and  the  general  acceptance  of  employment  incident  to  such 
business.  Thomp.  Carr.  swpra  ;  Hutch.  Carr.,  aupra,  §  48.  Hav- 
ing thus  held  himself  out,  he  incurs  certain  obligations  of  a  public 
or  general  character,  which  can  only  he  met  by  a  proper  discharge 
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of  the  dnties  devolving  upon  him  as  a  common  carrier.  As  a  con- 
sequence, whenever  a  quantity  of  goods  or  a  passenger,  by  any  of 
the  usual  methods,  comes  into  the  possession  of  a  common  carrier 
to  be  transported  over  his  line,  lie,  in  the  absence  of  any  agree- 
ment to  tire  contrary,  assumes  all  the  responsibility  which  the  law 
attaches  to  the  particular  class  of  business  which  lie  has  thus  un- 
dertaken to  perform.  If  it  be  a  passenger,  he  impliedly  agrees  to 
exercise  the  utmost  or  highest  degee  of  skill  and  foresight  nsually 
employed  in  his  line  of  business  for  the  same  transportation  of 
cjosfTRACT.  such  passenger.  When  a  duly-equipped  passenger  train 
of  cars  is  placed  upon  a  railway  track,  under  circumstances  indicating 
that  it  is  ready  to  receive  passengers,  and  that  it  is  about  to  proceed 
on  its  way  for  the  transportation  of  passengers,  an  invitation  to  all 
suitable  persons  to  enter  the  cars,  and  to  become  passengers  over 
its  line,  is  thereby  impUed.  This  doctrine  is  in  principle  well 
sustained  by  the  authorities.  Thomp.  Neg.  307;  Isave  v.  Flack, 
90  Ind.  205  ;  Kail  road  Co.  v.  Buck,  supra.  When  a  person  thus 
enters  a  railway  car  for  the  purpose  of  becoming  a  passenger,  he 
has  the  right,  in  the  absence  of  any  stipulation  or  warning  to  the 
contrary,  to  presume  that  all  the  necessary  precautions  have  been 
taken  for  his  safe  transportation,  whatever  the  condition  of  the 
track  may  in  fact  be.  In  such  a  case  the  reasonable  infer- 
ence from  tlie  implied  invitation  to  become  a  passenger  is  that 
all  suitable  precautions  have  been  taken,  and  the  acceptance 
of  such  an  invitation  cannot  be  held  to  be  contributory  neg- 
ligence. See,  again.  Hutch.  Carr.  §  516.  It  is  a  matter  of 
common  observation  that  railway  tracks  are  undergoing  fre- 
quent, and  in  many  cases  constant,  repairs,  and  that  travel 
over  them  is  very  seldom  suspended  on  account  of  ordinary  re- 
pairs ;  also  that,  by  an  increased  vigilance  and  care,  passengers  are 
usually  carried  safely  over  the  places  at  which  repairs  are  being 
made.  A  railway  company  is  guilty  of  negligence  when  it  at- 
DKFEcrtvn  tempts  to  run  its  train  of  cars  over  a  torn-up  or  palpa- 
TRACK.  Yyiy  defective  place  in  its  track,  when,  by  the  use  of 

fiuch  increased  vigilance  and  care  as  is  practicably  available,  the 
safety  of  its  passengers  is  not  well  assured,  and,  for  the  reasons  al- 
ready given,  the  same  rule  is  applicable  to  the  management  of 
street  railway  lines  of  cars.  Our  conclusion,  therefore,  is  that  the 
eighth  instruction,  as  applicable  to  certain  features  of  the  evidence 
in  this  case,  stated  the  law  correctly.  Construing  both  instruc- 
tions together  we  see  no  substantial  cause  for  criticism,  much  less 
of  complaint. 

But  the  point  is  also  made  that  the  court  erred,  in  the  conclud- 
ing part  of  its  fourth  instruction,  in  limiting  what  ought  to  becon- 
sidered  as  contributory  negligence  to  such  negligence  as  may  have 
directly  and  materially  contributed  to  the  infliction  of  the  inju- 
ries complained  of.     This  point  is  based  upon  the  alleged  ground 
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that  SO  high  a  degree  of  contributory  negligence  is  not  required  to 
defeat  an  action  like  the  one  under  consideration.  Beach,  in  his 
work  on  contributory  negligence,  at  page  7,  «ays :  "  Contributory 
negligence,  in  its  legal  signification,  is  such  an  act  or  omission  on 
the  part  of  a  plaintiff,  amounting  to  a  want  of  ordinary  care,  as^ 
concurring  or  co-operating  with  the  negligent  act  of  the  defend- 
ant, is  a  proximate  cause  or  occasion  of  the  injury  complained  of. 
To  constitute  contributory  negligence  there  must  be  a  want  of  or- 
dinary care  on  the  part  of  the  plaintiff,  and  a  proximate  connec- 
tion between  that  and  the  injury."  To  make  such  a  want  of  care 
a  proximate  cause  of  an  injury,  it  must,  according  to  this  well- 
considered  definition,  contribute  directly  and  materially  to  the  in- 
fliction of  the  iniury.  To  constitute  it  a  proximate  ^ 
cause,  it  must,  m  the  nature  ox  things,  have  some  direct 
and  material  relations  to  the  injury ;  apd  such  has  been  our  con- 
struction as  to  the  degree  of  contributory  negligence  necessary  to 
defeat  an  action  like  this.  Railway  Co.  v.  Goddard,  25  Ind.  185  ; 
Company  v.  Sinclair,  62  Ind.  301 ;  JJ^ave  v.  Flack,  supra. 

As  has  been  stated,  there  was  evidence  tending  to  show  that, 
after  tlie  street  car  ran  off  the  first  time,  an  employee  of  the  street- 
railway  company  warned  the  plaintiff  not  to  re-enter  the  car  until 
after  it  had  passed  another  point  of  danger  in  the  immediate  vicin- 
ity. There  was  further  evidence  tending  to  prove  that  the  plain- 
tiff replied  that  she  had  paid  her  fare  and  would  take  the  risk.  It 
is  insisted,  therefore,  tliat  the  verdict  was  not  sustained  by  suflB- 
cient  evidence.  In  the  first  place,  conceding  that  the  plaintiff  re- 
plied as  stated,  her  agreement  to  take  the  risk  was  not  made  until 
after  the  contract  for  her  safe  transportation  •  had  already  been 
broken.  In  the  next  place,  the  witness  who  testified  to  having 
warned  the  plaintiff,  as  well  as  to  her  reply,  was  flatly  contradicted 
by  other  witnesses ;  thus  presenting  a  case  of  conflict,  in  the  evi- 
dence to  be  passed  upon  by  the  jury,  and  which  we  cannot  re- 
view. In  the  third  place,  when  an  agreement  on  the  part  of  the 
plaintiff  to  take  the  risk  is  relied  upon  as  a  defence  in  the  class  of 
actions  to  which  this  belongs,  the  agreement  must  be  specially 
pleaded.  Railroad  Co.  v.  Orr,  84  Ind.  50  ;  Pfaffenberger  v.  Plat- 
ter, 98  Ind.  121.  ^ 

The  judgment  is  affirmed,  with  costs. 

Negligence— When  Presumedi — ^Plaintiff,  while  a  passenger  on  one  of  de- 
fendant's railroad  trains  was  injured  by  a  wringer  falling  upon  him  from  the 
rack  above  the  seat.  The  wringer  appeared  in  the  rack  simply  as  a  parcel. 
Heldy  that  a  refusal  to  enter  non-suit  was  error.  Morris  v.  N.  Y.  Cent.  &  H. 
R.  R.  (N.  T.),  13  N.  E.  Rep.  455. 

In  an  action  for  injury  caused  by  the  falling  of  a  window  of  a  freight  train 
on  plaintiff  while  the  train  was  passing  along  the  street  where  plaintiff 
was  standing,  instructions  assuming  that  this  was  so  exceptional  a  case,  that 
proof  of  the  facts  raised  the  presumption  of  negligence  on  the  part  of  de- 
fendant.   IMd,  erroneous.     Case  v.  Chicago,  R.  I.,  etc.,  R.,  64  la.  762. 


622  citizens'  st.  by.  co.  v,  twiname. 

Whenever  an  injary  is  shown  to  have  resulted  from  the  breakage  or  defect- 
ive condition  of  any  railway  appliances  used  in  carrying  passengers,  or  in  the 
method  of  their  use,  h  prima  facie  case  of  negligence  is  established. 

Negligence  is  pretiumed  from  tiie  fact  that  a  car  runs  off  the  track.  Mur- 
phy V,  C.  I.  &  B.  R.,  36  Hun  (N.  Y.),  199;  Cent.  R.  «.  Sanders,  73  Ga.  573; 
L.,  N.  A.,  etc.,  R.  «.  Jones  (Ind.),  9  N.  E.  Rep.  476;  T.  &  St.  L.  R.  c.  Suggs, 
21  Am.  &  Eng.  R.R.  Cas.  476;  C,  C,  C.  &  I.  R.  v,  Newell,  23  Am.  &  Eng. 
R.  R.  Cas.  492,  501,  note.  See  also  26  Am.  &  Eng.  R.  R  Cas.,  179;  27  Id., 
^91,  note;  Little  Rock,  etc.,  R.  «.  Miles,  13  Id.  10;  N.  Y.  Cent.  R.  «.  Seybolt, 
18  Id.  161. 

Negiigence  is  implied  from  fact  of  overturning  of  stage-coach.  Sander- 
son V.  Frazier,  8  Coe,  79. 

The  fact  that  a  steamboat  burst  her  boiler  creates  a  presumption  of  negli- 
gence. The  Sydney,  27  Fed.  Rep.  119.  See  Robinson  v.  N.  Y.  Cent.  R.,  6 
Am.  &  Eng.  R.  R.  Cas.  592. 

Prima  facUy  the  fact  that  a  bridge  gives  way  when  a  train  is  passing  over 
it  shows  negligence.     B.  S.,  etc.,  R.  v,  Rainbolt,  99  Ind.  551. 

But  when  the  fall  of  a  railroad  bridge  is  caused  by  an  act  of  God,  a  cloud- 
burst, for  instance,  a  railroad  employee  cannot  hold  the  company  liable,  un- 
less its'  negligence,  to  an  extent  amounting  to  a  want  of  ordinary  care,  con- 
tributed to  the  disaster.     Rodders  v.  Cent.  Pac.  R.,  67  Coe.  607. 

A  carrier  is  required  to  provide  safe  appliances  so  far  as  practicable  by  the 
exercise  of  human  care  and  foresight.    Ladd  v,  Foster,  31  Fed.  Rep.  827. 

Negligence  is  presumed  where  accident  is  caused  by  defective  construc- 
tion ofroadway.     Pershing  v,  C,  B.  &  Q.  R.  (la.),  32  K  W.  Rep.  488. 

When  a  passenger  on  a  street-railway  car  is  injured  by  a  sudden  jerk  of 
the  car  in  transit,  there  is  a  presumption  of  negligence  on  the  part  of  the 
carrier.     Dougherty  «.  M.  R.  R.,  81  Mo.  325;  s.  c,  51  Am.  Rep.  239. 

In  a  suit  by  a  passenger  against  a  railroad  company  for  injuries  caused  by 
being  thrown  from  a  car  by  a  sudden  jerk  of  the  train,  after  the  plaintiff 
has  proved  these  facts  the  burden  of  excusing  it  is  on  the  company.  Condy 
T.  St.  L.  &  I.  M.,  etc.,  R.,  85  Mo.  79. 

Giving  away  of  track,  post  facto  evidence  of  negligence  in  its  construction. 
Stoher  d.  Sr.  L.,  I.  M.  &  S.  R.  (Mo.),  4  S.  W.  389.  See  26  Am.  &  Eng.  R.  R. 
Cas.  185. 

In  case  of  a  collision  between  cars  of  a  street  railway,  a  presumption  of 
negligence  arises.     Smith  v,  St.  P.  City  R.,  16  Am.  &  Eng.  R.  R.  Cas.  310. 

Where  a  railroad  accident  results  from  a  broken  rail,  all  presumptions 
favor  the  negligence  of  the  railroad  company.  C,  C.  &  C.  R.  Newell,  104 
Ind.  264;  23  Am.  &  Eng.  R.  R  Cas.  501,  note;  L.  &  N.  R.  «.  Riten's  Admr., 
^8  Id.  169,  170,  note.     See  also  L.,  N.  H.  &  C.  v.  Jones,  9  N.  E.  Rep.  476. 

In  an  action  against  a  railroad  company  where  the  complaint  alleges  in- 
juries caused  by  a  car  thrown  from  the  track  by  a  defective  rail  broken  seve- 
ral days  before,  the  substance  of  the  issue  only  need  be  proven,  viz.,  that 
the  track  was  unsafe  by  reason  of  the  defective  rail.  Tex.  Pac.  R.  «.  Eirk, 
62  Tex.  227. 

A  railroad  company  is  not  liable  to  one  injured  by  an  accident  caused  by 
the  breaking  of  a  rail  owing  to  a  concealed  defect  that  could  not  have  been 
discovered  by  inspection.    Anthony  «.  L.  <&  N.  R,  27  Fed.  Rep.  724. 

As  to  presumption  of  negligence  in  case  of  injury.  See  27  Am.  &  Eng. 
R.R.  CaB.287. 
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Fl&EEMAN 

V. 

Detboit,  Mackinac  and  Mabquette  B.  Co.,  Appt. 

{Advance  Case,  J£iehiffan.    April  28^  1887.) 

A  railroad  company  baying  sold  a  ticket  to  a  point  on  its  road,  including 
a  return  trip,,  was  bound  to  stop  at  the  station  and  bring  the  passenger  back, 
upon  the  usual  signal  which  had  been  recognized  by  the  company  being 
given;  and  it  was  the  duty  of  the  proper  officers  or  employees  of  the  com- 
pany, upon  the  train,  to  be  on  the  lookout,  see  the  signal  if  it  was  given,  and 
then  lo  stop  the  train. 

If  the  night  was  so  stormy  as  to  obstruct  the  road  in  the  cuts,  so  as  to 
render  it  unsafe  for  the  defendant  to  stop  its  train  without  danger  of  having 
to  stop  a  long  time,  that  would  be  recognized  by  the  law  as  an  excuse ;  but 
the  simple  failure,  on  account  of  the  storm,  to  see  the  signal  which  was 
given  by  the  parties,  would  not  be  a  just  and  lawful  excUse.  Under  the  ad- 
mission of  counsel,  the  court  properly  modified  the  instruction,  and  told  the 
jury  that,  if  the  situation  was  such  that  the  defendant's  employees  upon  the 
train  could  not,  in  the  exercise  of  due  diligence  and  care,  have  seen  the  sig- 
nal, the  plaintiff  cannot  recover. 

How.  Stat.  §  8824,  renders  a  railroad  liable  for  a  failure  to  stop  its  train 
for  the  passenger  holding  a  ticket  over  its  road,  where  the  proper  signal  has 
been  given,  and  the  comp&ny  is  without  lawful  excuse  for  the  neglect. 

Errob  to  the  Marquette  circuit  court  to  review  a  judgment  ren- 
dered against  defandant  before  a  justice  of  the  peace  for  a  statu- 
tory penalty  for  refusing  to  transport  a  passenger,  and  appealed  to 
the  circuit  court,  where  the  judgment  was  affirmed.     Affirmed. 

The  facts  are  given  in  the  opinion. 

JBaU  (k  Hanscom  for  defendant,  appellant. 

E.J,.  Mafpe%  for  plaintiff,  appellee. 

Sherwood,  J. — This  is  an  action  brought  by  the  plaintiff  to  re- 
<50ver  of  the  defendant  the  penalty  provided  by  statute  in  a  case 
where  the  railroad  company  refuses  to  transport  a  passenger  over 
its  road  without  le^al  and  just  cause.  How.  Stat.  §  3324  contains 
the  provision  which  it  is  claimed  furnishes  the  plaintiff  with  the 
foundation  for  her  claim.     The  section  will  be  found  below.* 

*Sec.  3324.  Every  such  corporation  shall  furnish  sufficient  accommodation 
for  the  transportation  of  all  such  passengers  and  property  as  shall,  within  a 
reasonable  time  previous  thereto,  offer  or  be  offered  for  transportation  at  the 
place  of  starting,  and  the  iunctions  of  other  railroads,  and  at  sidings,  and  at 
stopping  places  established  for  discharging  and  receiving  way  passengers  and 
freii^ht;  and  shall  take,  transport,  and  discharge  such  passengers  and  prop- 
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The  cause  was  tried  iu  the  Marquette  circuit,  before  Judge 
Grant,  by  jury,  aud  the  plaintiff  obtained  a  judgment  in  her  favor 
of  $100. 

The  circumstances  of  the  case  are  quite  fully  stated  in  the 
charge  of  the  circuit  judge,  and  the  principles  of  law  applicable  to 
Pacts.  to  the  facts  are  so  well  applied  by  him  in  his  instruc- 

tions to  the  jury  that  I  give  herein  the  charge  entire,  as  embodying 
my  views  upon  this  record.     It  is  as  follows : 

"  The  statute  of  the  State  provides  that  every  railway  corpora- 
tion shall  transport  all  persons  from  the  various  stations  along  its 
road,  without  partiality  or  favor,  and  with  all  practicable  dispatch, 
under  a  penalty,  for  every  violation  thereof  of  $100. 

"  The  plaintiff  in  this  case  has  sued  to  recover  that  penalty  ;  ahe 
resided  in  the  city  of  Marquette ;  she  purchased  a  ticket  over  tlie 
defendant's  line  to  a  station  upon  its  road  called  Rock  Kiver  Kilns, 
and  return ;  she  went  to  this  station,  and  claims  that  she  offered 
herself  to  be  brought  back — transported  back  from  Rock  River 
Kilns  to  the  city  of  Marquette — on  the  23d  dnv  of  January  last, 
and  that  the  train  which  usually  stopped  at  that  place  came  by 
without  stopping  and  taking  her  on  boai'd.  This  it  seems  is  what 
is  called  a  way  station,  or  flag  station,  where  the  trains  did  not  stop 
unless  there  was  freight  or  wei-e  passengers  there  to  be  transported, 
and  then  they  stopped  upon  some  signal  that  wiis  to  be  given  by 
those  who  had  themselves  to  transport,  or  freight  to  transport,  by 
the  company. 

"The  defendant  having  sold  this  ticket  to  this  plaintiff,  to  Rock 
River  Kilns  and  return,  was  bound  to  stop  there  at  the  station 
known  as  Rock  River  Kilns  and  bring  the  plaintiff  back. 

^'  Considerable  has  been  said  in  regard  to  the  signal.  There  is 
evidence  before  you  that  this  is  a  customary  signal  given  at  this 
station  in  the  night,  which  was  by  taking  lanterns  and  waving 
them  across  the  track.  There  is  evidence  tending  to  show  that  the 
conductor  had  been  in  the  habit  of  stopping  this  train  for  the  purpose 
of  taking  on  passengere,  in  accordance  with  that  signal.     If  it  was 

erty  at,  from,  and  to  such  places,  on  the  due  payment  of  toll,  freight,  or 
fare,  legally  authorized  therefor;  and  every  such  corporation  shall  transport 
merchandise,  wood,  lumber,  and  other  property  and  persons  from  the  various 
stations  upon  said  road,  without  partiality  or  favor,   when  not  otherwise 
directed  by  the  owner  of  said  property,  and  with  all  practicable  dispatch, 
and  in  the  order  in  which  such  freight  and  property  shall  have  been  received, 
under  a  penalty  for  each  violation  of  this  provision  of  $100,  to  be  recovered 
by  the  party  aggrieved,  in  an  action  of  debt  against  such  corporation ;  pro- 
vided that  perishable  or  explosive  freiffht  and  property  shall  have  the  prefer- 
ence over  all  other  classes  of  merchandise.    In  case  of  the  refusal  by  such 
corporation  or  agents  so  to  take  and  transport  any  such  passenger  or  property, 
as  aforesaid,  or  to  deliver  the  same  or  either  of  them,  without  a  legal  or  just 
excuse  for  such  default,  such  corporation  shall  pay  to  the  party  agerieved  all 
damages  which  shall  be  sustained  thereby,  with  costs  of  suit,  or  toe  penalty^ 
prescribed  in  this  section,  at  the  election  of  the  party  aggrieved. 
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the  nsnal  or  customary  signal  that  had  been  agreed  upon  between 
the  raih'oad  and  parties  living  there  or  parties  coming  there,  that 
would  be  sufficient.  It  would  not  be  necessary,  in  order  to  estab- 
lish liability  upon  the  company,  that  it  should  have  given  to  the 
public  a  certam  signal  which  it  would  acknowledge,  and  stop  at 
this  station.  It  would  be  sufficient  if,  in  the  course  of  travel,  a 
certain  signal  had  been  recognized,  given  by  the  people  and 
recognized  by  the  company.  It  would  be  the  duty  on  the  part  of 
the  proper  officer  or  employees  of  the  defendant  upon  the  train 
in  question  to  have  been  on  the  lookout,  seen  the  signal,  if  it  was 
given,  and  then  to  have  stopped  the  train.  Neglect  to  see  the 
signal  would  not  be  any  defence  to  the  corporation.  It  was  their 
duty  to  be  on  the  lookout  and  see  the  signal  and  stop  the  train. 
Passengers  offered  themselves  to  the  defendant  in  this  case,  at  this 
station,  known  as  Rock  River  Kilns,  when  they  placed  themselves 
upon  the  platform  by  the  side  of  its  track,  and  gave  the  customary 
signal  for  the  train  to  stop.  Any  running-by  of  the  train  without 
stopping,  without  any  legal  or  just  cause,  as  provided  in  the  statute, 
would  make  the  defendant  liable  to  the  penalty  provided  for  by  the 
statute. 

"  Now  as  to  the  legal  and  just  defence.  The  defendant  claims 
in  the  case  that  it  was  a  stormy  night,  that  the  signal  was  not 
given,  and  that  it  was  not  seen. 

"Now,  gentlemen,  I  charge  you  that  if  it  was  a  stormy  night, 
and  such  as  to  obstruct  the  roads  in  the  cuts  that  have  been  testi- 
fied about  by  the  witnesses,  so  as  to  render  it  unsafe  for  this  defend- 
ant to  stop  its  train  without  danger  of  having  to  stay  a  long  time, 
that  would  be  recognized  by  the  law  as  an  excuse;  but  the  simple 
failure  to  see  the  signal  on  account  of  the  storm,  which  was  given 
by  the  parties,  would  not  be  a  just  and  legal  excuse. 

"  Therefore,  gentlemen,  it  is  for  you  to  determine  in  this  case 
whether  the  plaintiff  did  give  the  signal,  or  whether  some  party 
gave  it  for  her,  and  whether  it  was  given  on  the  platform  on  the 
night  in  question.  If  the  signal  was  given  which  was  the  cus- 
tomary signal,  and  this  defencknt  ran  its  train  by  without  any  ex- 
cuse, as  I  have  charged  you,  then  the  defendant  would  be  liable  for 
the  penalty. 

"  If  you  find  for  the  plaintiff,  it  will  be  a  verdict  for  $100.  If 
you  find  for  the  defendant,  you  will  say  simply  that  you  find  for 
the  defendant. 

"  The  plaintiff  in  this  case  must  preponderate.  She  must  prove 
to  you,  by  a  preponderance  of  evidence,  that  she  gave  the  signal — 
that  she  gave  the  customary  signal  for  them  to  stop ;  and  also  by  a 
preponderance  of  evidence  that  there  was  no  just  excuse  for  the 
train' to  go  by  without  taking  her. 

"Mr.  i3all.    Did  I  understand  you  to  say  that  a  failure  to  see 
the  signal  in  anv  event  would  not  be  an  excuse? 
80  A.  &  E.  ft.  Cas.— 40 
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Mr.  Mapes.  In  this  case  I  am  willing  for  the  court  to  leave  it 
entirely  to  the  jury  whether  tliey  saw  it  or  not. 

"Court.  Then,  gentlemen,  I  charge  you  the  law  to  be,  under 
the  admissions  of  counsel,  that  if  the  situation  was  such  at  this 
station,  upon  the  night  in  question,  that  the  defendant's  proper  em- 
ployees upon  this  train  could  not,  in  the  exercise  of  due  diligence 
and  c^re,  nave  seen  this  light,  that  would  have  been  a  sufficient 
excuse  for  tiiem ;  and  if,  under  those  circumstances,  they  did  not 
see  the  light,  then  the  plaintiff  cannot  recover." 

It  is  claimed  by  counsel  for  appellant  that  the  penalty  prescribed 
by  the  section  referred  to  does  not  apply  to  the  default  declared 
upon. 

I  am  not  able  to  concur  in  this  view.  The  proviso  contained  in 
the  section  places  that  question  beyond  doubt  or  reasonable  con- 
troversy, as  I  consider  it. 

The  plaintiff  held  a  ticket  which  entitled  her  to  ride  on  the  de- 
fendant's train  between  the  two  stations  named ;  and  when  she 
sioHAixxHo  went  to  the  depot  for  the  purpose  of  taking  the  coach, 
"^"-  and  was  there  in  time  so  to  do,  and  gave  the  proper 

signal  for  the  train  to  stop,  it  was  the  defendant's  duty  to  stop  the 
train  and  take  her  on  board ;  and  Iier  being  there  ready  at  the 
station  was  a  sufficient  offer  of  herself  as  a  passenger  on  tliat  occa- 
sion ;  and  of  this  there  is  abundant  testimony  in  the  case.  She 
could  not  offer  herself  as  a  passenger  to  enter  a  running  train, 
neither  could  she  do  more  than  she  did  to  obtain  passage  on  that 
occasion. 

The  two  exceptions  taken  to  the  rulings  of  the  court  in  admit* 
ting  testimony  are  not  argued  by  the  learned  counsel  for  the  de- 
fendant in  their  brief.     We  do  not,  therefore,  consider  them  here. 

No  error  appearing  in  the  record,  the  judgment  must  be  affirmed. 

MoESE,  J.,  concurred. 

Campbell,  Ch.  J. — I  concur  in  the  result. 

Champlin,  J. — I  concur  in  the  result  upon  the  sole  ground 
that  there  was  evidence  in  the  case  from  which  the  jury  may  have 
found  that  the  trainmen  saw  the  signal  and  wilfully  ran  by  the 
station. 


Failure  to  Stop  at  Station. — A  passenger  who  goes  to  a  flft^-station  on  a 
railroad  at  night  intending  to  take  a  train  that  has  been  in  the  nabit  of  stop* 

Eing  at  such  station  when  signalled  so  to  do,  and  the  train  does  not  stop  fur 
im,  although  the  usual  signal  is  given,  he  may  recover  the  penaltr  of  $100, 
provided  by  How.  St.  Mich.  §  88M,  for  the  failure  of  the  railroad  company 
to  **  furnish  accommodation  for  his  transportation.''  Freeman  «.  D.,  M.  <& 
M.  R.  (Mich.)  32  N.  W.  Rep.  883. 

In  an  action  against  a  railway  company  for  failure  to  stop  at  a  station,  the 
complaint  should  aver  that  under  the  regulations  of  the  company  the  train 
should  have  stopped  at  the  station.  O.  <&  M.  R.  Co.  o.  Swarthout,  67  Ind. 
567;    Trottinger  o.  E.  Tenn.  R.  Co.,  11  Lea  (Tenn.),  638;  Pitts.,  etc.,  R. 
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Co.  «.  Nuzum,  50  Ind.  141;  Martindale  o.  Ean.  City,  etc.,  R.  Co.,  60 
mo.  508. 

Act  of  Coda. — ^Where  a  railroad  company  is  prevented  from  stopping  by  an 
act  of  God,  the  company  is  not  liable. 

As  to  an  injury  being  caused  by  an  act  of  Qod,  see  B.  &  O.  R.  «.  School 
Dist.,  2  Am.  <&  Eng.  R.  R.  Cas.  166;  L  &  G.  N.  R.  «.  Halloreu,  8  Id.  843; 
Gates  V,  N.  Y.  C.  R.,  2  Id.  337;  H.  &  T.  C.  R.  «.  Fowler,  8  Id.  604;  D.  & 
R.  V.  R.  V.  Brown,  11  Id.  101;  Ely  tJ.  St  L.,  K.  C.  &  N.  R.,  16  Id.  342; 
Norris  t>.  S.  F.  &  W.  R.,  28  Am.  &  Ernr.  R.  R.  Cas.  66;  Davis  v.  W.,  St.  L. 
&  P.,  26  Am.  &  Eng.  R.  R.  Cas.  815,  322,  note. 

Where  the  railroad  company^s  negligence  has  contributed  to  accident,  the 
company  is  liable.  Davis  v,  C.  V.  R.,  11  Am.  <&  Eng.  R.  R.  Cas.  178;  EUet 
V,  St.  L.,  K.  C.  &  N.  R.,  12  Id.  183;  McDermott  v.  H.  &  St.  J.  R.,  28  Am.& 
Eng.  R.  R.  Cas.  528. 

Generally,  as  to  act  of  God,  see  1  Am.  &  Eng.  Encyc.  of  Law,  178. 


Habmok 

V. 

Washington  and  Geobgetown  R.  Co. 

(Advance  Case,  DUtriet  of  Columbia.    July  11,  1887.) 

An  instruction  is  objectionable  which  assumes  the  existence  of  any  dis* 
puted  fact. 

The  ordinary  rule  that  hypotheses  not  supported  by  any  evidence  are  not 
to  be  submitted  to  the  jury  as  the  basis  of  a  conclusion  in  arriving  at  a  ver- 
dict, becomes  all  the  more  important  when  the  hypothesis  is  of  conduct 
utterly  inexcusable. 

In  an  action  to  recover  damages  from  a  street-railway  company,  for  a  per- 
sonal injury,  the  defendant  must  prevail  if  it  appear  that  when  plaintiff  sig- 
naled the  conductor  to  stop  the  car,  the  conductor  rang  the  bell  for  that 
purpose,  and  the  car  immediately  begvn  to  slow  down^  and  that  plaintiff, 
without  waiting  for  the  car  to  stop,  undertook  to  and  did  step  from  the  car 
while  it  was  still  in  motion.  It  is,  therefore,  error  to  refuse  an  instruction  in- 
volving this  proposition,  if  based  upon  evidence  in  the  case. 

The  question  whether  defendant  was  first  guilty  of  negligence  should  be 
submitted  to  the  jury  before  allowing  them  to  consider  whether  plaintiff  was 
ffuilty  of  contributory  negligence,  since  the  submission  of  the  latter  question 
mvolves  an  assumption  that  there  was  already  negligence  on  the  other  side. 

Motion  hj  defendant  for  new  trial  on  bills  of  exception. 
Granted. 

Action  to  recover  damages  for  a  personal  injury  alleged  to  have 
been  caused  by  the  negligence  of  defendant  company. 

Tlie  facts  are  stated  in  the  opinion. 

Enoch  Totten  for  defendant. 

Luther  H.  Pike  for  plaintiff. 
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Jahes,  J. — This  is  an  action  to  recover  damages  for  injnries 
alleged  to  have  been  caused  by  the  negligence  of  the  defendant 
in  failing  safely  to  land  and  deliver  the  plaintiff  as  a  passenger  on 
Facts.  its  road.     It  appears  that  the  plaintiff  boarded  one  of 

the  defendant's  cars  on  Pennsylvania  avenue,  to  ride  to  Nineteenth 
street.  As  to  what  happened  at  his  stopping  place  there  was,  of 
course,  a  conflict  of  evidence. 

On  the  part  of  the  plaintiff  there  was  evidence  tending  to  show " 
that  when  he  approached  Nineteenth  street  he  signaled  the  con- 
ductor of  the  car  to  stop,  and  that  the  conductor  thereupon  rang 
the  bell  and  the  motion  of  the  car  began  to  slack,  and  that  he 
arose  to  go  out  of  the  car,  and  that  the  platform  was  crowded  with 
passengers ;  that  there  were  at  least  eight  or  ten  passengei-s  on  the 
platform,  and  two,  a  man  and  a  boy,  were  standing  on  the  step  of 
the  car  against  the  rails,  the  boy  standing  next  the  body  of  the 
car,  and  the  man  standing  on  the  other  end  of  the  step  next  the 
dash  or  railing  at  the  rear  end  of  said  car ;  that  he  crowded  his 
way  through  the  crowd  on  the  platform,  and  stepped  down  on 
the  step  while  the  car  was  still  in  motion,  but  moving  very  slowly ; 
that  he  was  unable  to  £:et  hold  of  either  of  the  railings  because 
the  man  and  boy  were  so  standing  on  the  step,  and  that  after  he 
had  been  waiting  for  the  car  to  stop,  the  conductor  r«ang  the  bell 
and  the  car  suddenly  started  forward,  and  there  was  a  sudden  jerk 
of  the  car  that  threw  him  off  upon  the  street;  that  at  the  time 
plaintiff  signaled  the  conductor  to  stop  the  latter  was  engaged  in 
figuring  up  his  accounts,. and  was  standing  with  his  back  to  the 
rear  door,  leaning  against  the  jamb,  and,  after  ringing  the  bell  to 
stop,  remained  standing  inside  the  car  and  did  not  go  out  to  assist 
plaintiff  off  the  platform  or  step,  and  that  while  plaintiff  was 
standing  on  the  lower  step  of  the  car  the  conductor  rang  the  bell 
from  the  inside,  and  the  car  started  forward  with  a  jerk  and  threw 
him  off. 

The  plaintiff  himself  further  testified  that  this  was  about  9 
o'clock  at  night ;  that  he  was  in  the  habit  of  riding  home  on  this 
line  of  cars  and  sometimes  with  this  same  conductor ;  that  on  this 
occasion  the  car  was  so  full  that  he  could  not  easily  get  through 
the  crowd  in  the  time  the  conductor  gave  him,  but  he  finally  got 
upon  the  lower  step,  crowding  his  way  between  a  man  and  a  boy 
standing  on  that  step,  and  was  prevented  from  getting  hold  of  any- 
thing to  support  himself  by  reason  of  their  positions;  that  plain- 
tiff was  not  in  the  habit  of  getting  off  a  car  while  it  was  in  motion, 
and  did  not  do  so  on  this  occasion,  but  was  jerked  off  by  the  jerk- 
ing forward  of  the  car  while  he  was  waiting  for  it  to  come  to  a 
full  stop  ;  and  finally  that  there  were  more  than  a  dozen  passen- 
gers inside  the  car. 

On  the  part  of  the  defendant  there  was  evidence  tending  to  show 
tliat  only  thirty-five  passengers  rode  on  that  car  at  any  time  be- 
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tween  the  Navy  Yard  and  Georgetown  ;  that  these  got  on  and  off 
from  time  to  time ;  that  a  majority  of  them  got  off  at  tlie  corner 
of  Fifteenth  street  and  New  York  avenue ;  that  only  five  or  six 
were  inside  the  car  at  the  time  of  tlie  accident;  that  the  plaintiff 
was  in  the  habit  of  riding  on  defendant's  cars  and  landing  at  Nine- 
teenth street,  and  in  the  habit  of  getting  off  while  the  car  was  in 
motion ;  that,  at  the  time  in  question,  the  plaintiff  signaled  the 
conductor  to  stop;  that  the  conductor  rang  the  bell  and  the  car 
began  to  slow  down  ;  that  the  conductor  was  standing  on  the  rear 
platform  when  so  signaled,  and  that  when  the  bell  was  rung  no 
other  person  was  standing  there  except  a  small  boy ;  that  the 
plaintiff,  after  signaling,  and  without  waiting  for  the  car  to  stop, 
immediately  went  on  to  the  platform  and  stepped  down  on  the 
step,  and,  while  the  car  was  yet  in  motion  but  almost  at  a  stand, 
stepped  off  on  to  the  street,  and  then  fell.  The  conductor  himself 
speaks,  we  suppose,  when  the  record  adds,  "  That  the  conductor, 
while  the  plaintiff  passed  out  on  to  the  platform  had  hold  of  the 
bell-rope,  and  was  watching  the  plaintiff,  and  as  soon  as  the  plain- 
tiff alighted  upon  the  street  and  was  free  from  the  car,  the  con* 
ductor  pulled  tlie  strap  and  the  bell  for  the  driver  to  start,  but  see- 
ing the  plaintiff  fall,  the  conductor  immediately  rung  the  bell  and 
the  car  stopped  before  proceeding  half  its  length." 

As  to  the  capacity  of  this  car,  there  was  evidence  that  there  were 
seats  inside  for  twenty-two  persons. 

Although  this  cause  is  not  before  us  'on  a  case  stated,  we  have 
found  it  necessary  to  state  at  some  length  the  testimony  set  out  in 
the  bills  of  exception,  in  order  to  consider  the  relevancy  and  effect 
of  the  instructions  to  the  jury  to  which  exceptions  were  taken. 

The  following  instruction,  given  at  the  instance  of  the  plaintiff, 
is  the  first  point  of  objection  by  the  defendant. 

"  3.  If  the  jury  believe  from  all  the  evidence  that  the  plaintiff 
requested  the  conductor  of  the  car,  on  which  he  was  a  passenger, 
to  let  him  out  at  or  near  Nineteenth  street,  on  Penn- 
sylvania avenue,  in  the  city  of  Washington,  and  there-  instructioks 
upon  the  conductor  rang  the  bell  while  inside  the  car,  potkd    pactb. 
and  remained  there  in  a  position  where  he  could  not 
ascertain   whether  the  plaintiff  had  descended   safely  from   the 
car  or  not,   and  rang  the   bell  to  start  before  the  plaintiff  had 
alighted  from  it,  and  the  pliantiff  was  thrown,  or  jostled  there- 
from while  attempting  to  get  ®ff,  by  the  sudden  movement  of  the 
car,  and  thereby  injured,  the  defendant  would  be  responsible  for 
his  injuries,  and  the  plaintiff  be  entitled  to  a  verdict." 

It  is  objected  that  this  instruction  assumes  as  a  fact  that  the 
position  of  the  conductor,  if  he  did  ring  the  bell  inside  the  car 
and  did  remain  there,  was  one  which  prevented  him  from  seeing 
whether  the  plaintiff  had  descended  safdy  from  the  car,  when  he 
rang  the  bell  for  starting.     Such  a  fact  is  so  important  that  it  is 
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very  material  that  it  sbonld  not  in  any  degree  be  taken  from  the 
determination  of  the  jury.  We  are  of  opinion  that  the  inBtrac- 
tioii  was  on  that  account  objectionable. 

The  next  exception  is  to  the  following  instraction  : 

^^  4.  It  was  the  duty  of  the  conductor  to  see  tliat  the  car  was  not 
so  crowded,  either  inside  or  on  the  platform,  as  to  impede  or  inter- 
fere with  the  departure  in  safety  of  passengers  from  it ;  and  if  the 
car  was  so  crowded,  it  was  the  duty  of  tlie  conductor  to  make 
room  for  the  plaintiff  to  get  off  in  safety,  and  to  await  his  safe 
'  descent  from  it  to  the  ground,  before  giving  the  driver  the  signal 
(1*  sound  for  starting  tlie  car;  and  if  he  neglected  or  failed  to  do 
.BO,  it  was  negligence  on  his  part  for  whicli  the  defendant  is  respon- 
sible, provided,  as  a  consequence  of  such  failnre  or  neglect,  if  it 
existea,  the  plaintiff  received  the  injuries  of  which  he  complains 
in  his  declaration." 

In  the  charge  to  the  jnry  the  court  added  the  following  com- 
ments upon  this  instruction  :  to  which,  also,  exception  was  taken  : 

"  I  conceive  that  to  be  correct  law.  A  party  taking  his  seat  in 
one  of  these  cars  is  entitled  to  have  such  use  of  his  scat,  and  of  his 
person,  upon  leaving  the  car,  as  will  enable  him  to  do  so  in  safety ; 
and  if  the  car  is  overcrowded  inside,  so  that  lie  is  delayed  a  long 
time  in  getting  off,  and  is  unable  to  get  off  in  safety,  or  if  there  is 
a  crowd  on  the  platform  against  the  railing  of  the  car,  and  in  con- 
sequence of  either  of  these  circumstances  he  is  unable  to  get  off  in 
saiety,  then  that  would  constitute  a  case  of  negligence,  on  the  part 
conductor,  for  which  the  defendant  would  be  responsible.  It  is 
perfectly  absurd  for  them  to  content  themselves  with  sticking  up 
notices  that  the  cars  are  not  to  be  overcrowded,  and  then  allow 
them  to  be  overcrowded". 

We  think  that  the  jnevitable  effect  of  the  original  instruction, 
and,  still  more,  of  the  comments  by  which  it  was  enforced,  was  to 
present  to  the  jury,  as  a  matter  which  demanded  their  considera- 
tion, and  which  they  misjht  find  to  be  a  cause  of  the  injury,  an 
overcrowding  inside  of  t\\e  car,  which  had  the  effect  to  delay  the 
passenger  a  long  time  in  getting  off,  so  that  he  was  unable  to  get 
off  in  safety.  There  tines  not  appear  to  have  been  any  evidence 
at  all  from  which  the  jury  could  have  a  right  to  conclude  that 
there  was  overcrowding  inside,  but  did  not  intimate  that  this  num- 
ber constituted  overcrowding,  or  that  it  in  any  way  affected  his 
movements.  The  very  fact  that  such  overcrowding  inside  of  these 
cars  would  constitnte  an  outrage  upon  the  rights  of  the  public 
which  could  only  excite  the  indignation  of  a  jury,  would  cause  an 
assumption  that  it  had  occurred  in  the  case  at  bar  to  have  some 
effect  upon  their  minds.  The  ordinary  rule  that  hypotheses  which 
are  not  supported  by  any  evidence  are  not  to  be  submitted  to  the 
consideration  of  a  jury,  as  the  basis  of  a  conclusion  in  arriving  at 
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a  verdict,  becomes  all  tlie  more  important  when  the  hypothesis  is 
of  conduct  so  utterly  inexcusable. 

The  most  impoiiaiit  exception,  however,  was  to  the  refusal  of 
the  court  to  give  the  following  instruction  asked  for  by  the  de- 
fendant : 

"7.  If  the  jury  shall  be  satisfied  from  the  evidence  that  when 
the  plaintiff  signaled  to  the  conductor  to  stop  the  car  the  con- 
ductor rang  the  bell  for  that  purpose,  and  the  car  immediately  be- 
gan to  slow  down  its  speed,  and  that  the  plaintiff,  without  waiting 
for  the  car  to  stop,  undertook  to  and  did  step  from  the  car  while  it 
still  was  in  motion,  and  was  injured,  he  cannot  recover,  and  the 
defendant  is  entitled  to  a  verdict." 

The  situation  submitted  by  this  prayer  was,  that  the  plaintiff 
had  signaled  the  conductor  to  stop  the  car,  and  that  the  conductor 
liad  rung  the  bell  for  the  purpose  of  stopping,  and  that  the  car  was 
slowing  down  in  execution  of  that  purpose.  The  case  supposed 
was,  in  short,  that  the  defendant  was  actually  comply-  qumtion  of 
ing  with  its  duty  of  stopping  for  the  passenger  to  get  ^^avmrm 
off,  and  that,  .while  the  defendant  was  thus  performing  SSSS©  co5* 
its  duty  (in  other  words,  was  not  in  fault)  tlie  plaintiff  "^^^''* 
elected  to  get  off  without  waiting  for  the  completion  of  the  de- 
fendant's duty. 

The  case  presented  would  be  one  in  which  the  defendant  had 
not  yet  been  guilty  of  any  negligence.  In  such  a  case  it  would 
be  irrelevant  to  inquire  whether  the  plaintiff's  own  conduct 
amounted  to  negligence,  and  was  thereby  a  contributory  cause  of 
the  injury.  It  would  be  enough  that,  if  the  case  existed  as  sup- 
posed, the  defendant's  acts  would  not  be  the  cause  at  all  of  the  in- 
jury supposed. 

The  effect  of  the  rejection  of  this  prayer  is  rendered  the  more 
marked  by  the  fifth  instruction  actually  given,  at  the  instance  of 
the  plaintiff,  in  the  following  words : 

"If  the  jury  believe  from  all  the  evidence  that  the  car  on  which 
the  plaintiff  was  a  passenger  had  not  entirely  stopped  when  he 
reached  the  lower  step  or  nearly  so,  and  that  it  was  moving 
slowly  or  very  slowly,  the  getting  off  of  the  plaintiff  at  that  time 
would  not  of  itself  relieve  the  company  of  the  responsibility,  and 
it  will  be  for  the  jury  to  consider  and  determine,  in  view  of  all 
the  facts  and  circumstances,  whether  it  was  negligence  on  the  part 
of  the  plaintiff  to  attempt  to  get  off  before  the  car  had  entirely 
stopped  and-  while  it  was  moving  at  reduced  speed  and  slowly,  if 
he  did  so." 

This  instruction  contains  an* assumption  that  the  defendant  had 
done  something  for  which  it  was  responsible — in  other  words,  had 
omitted  some  duty ;  ftnd  the  particular  implication  seems  to  be  that 
the  car  was  merely  slowing  up,  and  was  not  in  process  of  actuallv 
stopping  in  order  that  the  plaintiff  might  alight  safely.   We  think 
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the  question  whether  the  defendant's  act  involved  an  omission  of 
care — in  other  words,  whether  the  defendant  was  coming  to  a  full 
stop,  should  have  been  submitted  to  the  jury,  before  they  should 
be  allowed  to  consider  whether  the  plaintiffs  conduct  in  getting 
off  while  the  car  was  in  motion  was  contributory  negligence.  To 
put  the  latter  question  as  it  was  here  put  involved  an  assumption 
thjit  there  was  already  negligence  on  tiie  other  side. 

For  rliese  reasons  judgment  is  reversed  and  the  cause  is  re- 
manded for  a  new  trial. 

Jumping  from  Moving  Street  Car. — ^It  is  contributory  negligence  for  a  pas- 
senger to  leap  from  a  moving  street  car,  though  the  conductor  has  not  com- 
plied immediately  with  his  request  to  stop  the  car.  Hogau  v.  Phil.  &  S.  F. 
R.,  15  Piiila.  278. 

Boarding  Moving  Street  Cars. — Plaintiff,  in  attempting  to  board  a  street 
car,  fell  by  rea&cu  ol  the  car  being  started  before  he  got  on.  Hisld^  that  the 
questions  determining  the  right  of  action  were  whether  he  exercised  care 
and  prudence,  and  whether  the  conductor  carelessly  started  the  car  too  soon. 
Van  de  Venter  v.  Ch.  City  R.  26  Fed.  Rep.  82. 

If  a  conductor  has  reason  to  believe  that  any  passenger  who  has  reached 
his  destination,  though  dilatory,  may  be  in  the  act  of  alighting,  and  he 
starts  his  traiii  without  examination  or  inquiry  and  such  passenger  is 
thereby  injured,  the  company  will  be  liable.  Straus  v,  E.  C.  &  St.  J.,  86 
Mo.  421 ;  8.  c.  27  Am.  &  Eng.  R.  R.  Cas.  170. 

For  negligence  per  se  to  get  on  front  platform  of  a  horse  car,  while  car  is 
moving  slowly,  whether  act  is  negligence  depends  upon  circumstances. 
McDonough  v.  Met.  R.  137  Mass.  210;  s.  c.  Am.  &  Eng.  R.  R.  Cas.  354. 

It  is  not  necessarily  contributory  negligence  to  get  on  or  off  a  moving  street 
car.  The  question  must  be  determined  by  the  circumstances.  C.  C.  Ry.  v. 
Mumford,  3  Am.  &  Eng.  R.  R.  cas.  312;  McDonough  «.  M.  R.  R.,  21  Am.  & 
Eng.  R.  R.  Cas.  354;  Eppendorf  v.  B.  C.  R.,  69  N.  Y.  195.  See  21  Am.  & 
Eng.  R.  R.  Cas.  357,  note;  s.  c,  25  Am.  &  Eng.  R.  R.  Cas.  364. 

Contributory  Negligence.— Until  a  prima  facie  case  of  negligence  is 
made  out  there  can  be  no  question  of  contributory  negligence.  Simms  t>. 
S.  C.  R.  (S.  C),  2  S.  E.  Rep.  486. 

Instructions  to  the  jury  must  be  based  upon  facts.  See  26  Am.  &  Eng.  R. 
R.  Cas.  385. 

As  to  boarding  and  leaving  moving  trains  generally,  see  note  to  P.  R.  R. 
V,  Peters,  supra. 


Commonwealth 

V. 

Brockton  Stbeet  R.  Co. 
{Advance  Case,  Mdssaehtuetts,    February  23,  1887.) 

The  driver  of  a  horse  car  of  the  defendant  company,  after  being  relieved 
by  another  driver,  started  to  leave  the  car,  and  in  so  doing  negligently  came 
in  contact  with  a  passenger  standiDg  on  the  steps  of  the  platform,  so  that 
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the  passeDger  fell  from  the  car  and  was  run  over  and  killed.  In  an  action 
to  recover  the  penalty  imposed  by  statute  for  the  loss  of  life,  Jieldj  that  the 
driver  while  leaving  the  car  was  still  the  servant  and  acting  within  the  scope 
of  his  employment,  and  the  company  was  responsible. 

Indictment  against  the  defendant  under  Public  Statutes,  chap- 
ter 112,  section  212,  to  recover  the  penalty  imposed  by  the  statute 
for  the  loss  of  the  life  of  Edward  B.  Allen,  a  passenger  on  the  de- 
fendant road.  The  indictment  contained  three  counts.  The  first 
count  was  quashed  by  order  of  the  superior  court  upon  defendant's 
motion.  In  the  second  count  it  was  alleged  that  the  defendant  ou 
March  10,  1885,  was  the  owner  of  a  street  railway  operated  by  it, 
extending  along  Main  street  in  Brockton,  and  was  a  common  car- 
rier of  passengers;  that  on  said  March  10,  a  liorse  car  was  driven 
along  the  track  of  said  street  railway,  the  said  car  and  the  front 
platform  and  steps  thereto  attached  being  heavily  laden  with  pas- 
sengers ;  that  by  reason  of  the  unfitness  and  gross  negligence  and 
carelessness  of  the  servants  and  agents  of  defendant  corporation, 
the  said  servants  and  agents  drove  said  car  at  a  high  and  extraordi- 
nary rate  of  speed,  and  that  one  of  said  servants,  Charles  E.  Fen- 
ner,  with  gross  negligence  and  carelessness  and  while  engaged  in 
the  business  of  said  corporation,  while  the  car  was  being  driven  at 
a  high  rate  of  speed  near  the  junction  of  Nilsson  street,  got  oflE 
the  front  platform  and  the  steps  thereto  in  a  grossly  negligent  and 
careless,  hasty  and. improper  manner;  that  Edward  B.  Allen  was  a 
passenger  on  said  car  and  was  standing  upon  one  of  the  steps  of 
the  front  platform,  and  that  by  reason  of  the  gross  negligence  and 
carelessness  of  the  servants  and  agents  of  the  corporation,  and  by 
reason  of  the  unfitness,  gross  negligence  and  carelessness  of  the 
said  Charles  E.  Fen ner  in  getting  *'oflF  from  said  platform  and 
steps  Edward  B.  Allen  was  thrown  down  from  the  steps  upon  the 
track  of  the  railway  and  was  struck  and  run  over  by  the  wheels 
of  the  car  and  injuries  were  received  so  that  he  died  on  the  12th 
of  March  following." 

The  third  count  was  similar  to  the  second  count,  except  that  it 
alleges  that  the  said  Allen,  by  reason  of  the  unfitness  and  the  gross 
negligence  and  carelessness  of  the  servants  and  agents  of  the  de- 
fendant, was  pushed  and  tlirown  off  said  car  upon  the  track,  and 
was  struck  and  run  over  by  the  wheels  of  said  car,  receiving  inju- 
ries from  the  effects  of  which  he  died.  At  the  trial  in  the  supe- 
rior court  the  defendant  moved  to  quash  the  second  and  third  counts 
of  the  indictment.  The  court  overruled  the  motion,  and  defend- 
ant excepted. 

Among  other  evidence  offered  by  tlie  Commonwealth  at  the  trial 
was  the  following : 

Leander  M.  Varney  testified  that  be^ot  on  the  car  which  Fen- 
ner  was  driving  on  the  morning  of  March   10,  at  twenty-three 
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ininntes  to  seven  o'clock,  the  car  being  crowded;  did  not  know 
whetlier  car  was  driven  slowly  or  rapidly;  spoke  with  Allen  after 
he  got  on  ;  he  got  on  the  lower  step ;  saw  tne  other  driver  natned 
Ashley ;  Fenner  gave  up  the  reins  to  Ashley  near  Nilsson  street ; 
Fenner  got  off  on  the  right  hand  side;  Allen  at  the  time  was  on 
the  lower  step  of  the  car ;  Fenner  started  to  get  off  the  car  when 
he  gave  np  the  reins  to  Ashley ;  the  car  was  in  motion ;  saw  Allen 
on  the  ^ronnd ;  saw  him  fall ;  he  stepped  backward  toward  the 
hoi*se^6  head;  he  had  his  hands  in  the  air;  Allen  and  I  were  on  the 
same  step  together;  Fenner  gave  up  the  reins,  stepped  on  step 
and  went  behind  me  ;  there  was  plenty  of  room  for  any  one  to  get 
off  the  car;  the  car  went  twelve  feet  after  the  accident. 

Webster  Howard  testified  that  he  was  traveling  on  the  horse 
car  on  the  morning  of  March  10,  1885  ;  that  Fenner  gave  reins  to 
Ashley  and  got  offin  a  hurry  ;  that  he  saw  Allen  fall  when  Fenner 
got  off;  that  the  car  was  in  rapid  motion. 

Among  other  evidence  for  the  defence  was  the  following:  Al- 
son  G.  Ashley  testified:  Relieved  Fenner  that  morning;  stepped 
on  and  took  reins  in  my  liand  ;  Fenner  had  reins  in  left  hand,  and 
right  hand  on  brake ;  I  took  the  brake  in  right  hand  and  reins  in 
left;  the  first  I  knew  a  man  dropped  off  the  step,  and  that  man 
was  Allen ;  I  stopped  the  car  as  quickly  as  possible ;  drove  car 
about  seventy-five  feet  after  the  accident;  took  reins  less  than 
one  hundred  feet  before  that;  Fenner's  boarding  place  was  on 
Pond  street;  relieved  him  to  let  him  go  to  breakfast;  I  got  on 
car  intending  to  take  the  reins  before  reaching  Nilsson  sti-eet,  in 
order  to  let  Fenner  go  to  breakfast;  when  he  got  off  car  was  in 
motion. 

Cliarles  E,  Fenner  testified  :  Was  car  driver  on  March  10 ;  Al- 
len got  on  car  on  front  platform  on  lower  step ;  Ashley  got  on 
lower  step  on  left-hand  side ;  he  took  brake  after  I  stepped  back 
and  gave  up  the  reins;  I  stood  about  one-half  a  minute;  stood 
back  against  the  door  of  the  car;  I  stood  there  without  moving  ; 
I  then  saw  Allen  off  the  car ;  he  had  hold  of  the  car  with  both 
hands ;  he  was  hanging  on  and  running  along  sideways  ;  sjiw  him 
trip  and  lose  his  footing  and  drag;  saw  him  let  go  his  hold  and 
swing  under  the  car;  1  stood  still  till  the  car  was  braked  up;  I 
gave  np  reins  one  hundred  and  sixty  feet  from  Nilsson  street;  I 
quietly  got  off  the  car  when  it  stopped. 

At  the  conclusion  of  the  evidence  the  defendant  requested  the 
court  to  instruct  the  jury  as  follows:  If  the  jury  find  that  at  the 
time  Fenner  was  attempting  to  get  of  the  car  he  was  not  engaged 
in  the  business  of  the  street  railway  companj',  they  must  under 
this  indictment  return  a  verdict  of  not  guilty,  even  though  they 
should  find  that  the  other  driver  was  guilty  of  gross  negligence 
and  carelessness  and  unfit  for  his  duty,  and  also  that  upon  the  ev- 
idence the  jury  should  retitrn  a  verdict  of  not  guilty.     The  court 
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declined  to  give  these  instrnctions,  but  did  instruct  tbe  jury  as 
follows: 

If  the  jury  find  the  cause  of  Allen's  fall  was  that  he  was  pushed 
off  or  struck  against  by  Fenner  as  Fenner  was  in  the  act  of  leav- 
ing the  car,  and  that  Fenner's  act  at  the  time  and  in  the  way  in 
which  you  shall  find  that  it  was  performed  was  a  grossly  negli- 
gent and  careless  act,  then  it  would  be  suflScient  to  fix  the  liability 
of  the  defendant  upon  this  indictment,  if  at  the  time  Fenner  was 
engaged  in  the  business  of  the  company,  and  this  is  a  question  of 
fact. 

If  the  driver,  after  relinquishing  his  charge  and  control  of  the 
horse  and  the  reins  and  appliances  to  his  successor,  immediately 
starts  to  leave  the  car  in  pursuance  of  a  common  intention  between 
him  and  the  driver  to  whom  he  relinquished  the  same,  in  order 
that  the  latter  should  then  and  there  assume  his  turn  at  the  driving, 
rather  than  at  any  other  time  and  place  to  enable  the  first  driver 
then  and  there  to  leave  his  work  and  the  car,  the  act  of  the  first 
driver  in  so  leaving  the  car  may  be  found  to  be  an  act  performed 
when  he  was  in  the  business  of  the  company. 

But  if  there  was  no  present  intention  on  the  part  of  Fenner  to 
leave  the  car  immediately  upon  relinquishing  the  driving,  he  re- 
mained upon  the  car  to  be  carried  on  to  the  place  of  his  destina- 
tion ;  his  act  in  leaving  the  car  subsequently,  when  that  place  of 
destination  was  reached,  would  not  be  an  act  done  while  engaged 
in  the  business  of  the  company.  The  defendant  alleged  exceptions 
to  the  rulings  and  refusals  to  rule  of  the  presiding  judge. 

J?.  W.  Harris  and  R.  O,  Harris  for  Commonwealth. 

H.  Kingman  for  defendant. 

Gardner,  J. — The  second  and  third  counts  of  the  .indictment 
are  sufficient.  The  only  specific  objection  made  at  the  argument, 
that  there  is  no  averment  that  the  life  of  Allen  was  lost  isdictmeht  suf- 
by  reason  of  the  unfitness,  gross  negligence  and  care-  "c^^"*^- 
lessness  of  any  servant  or  agent  of  the  corporation,  is  not  sustained. 
Each  count  alleges  that,  by  reason  of  the  unfitness,  gross  negligence, 
and  carelesness  of  one  Feinier,  who  is  alleged  to  be  the  servant  of 
the  defendant  corporation  and  engaged  in  its  business,  the  life  of 
Allen  was  lost.     The  motion  to  qnasli  was  rightly  overruled. 

The  facts  show  that  the  driver  Fenner  was  relieved  by  one  Ash- 
ley, to  enable  Fenner  to  go  to  his  breakfast.  Fenner  was  in  the  em- 
ployment of  the  defendant  corporation,  as  a  driver  of 
one  of  its  horse-cars.  To  perform  the  duty  it  was 
necessary  for  him  to  go  upon  the  car,  and  it  was  also 
necessary  that  he  should  leave  the  car  when  he  went  to 
his  meals,  and  when  his  service  was  completed  for  the  day.  We 
do  not  think  that  he  was  exclusively  within  the  scope  of  his  em- 
ployment when  he  was  handling  the  reins  and  driving  the  horses. 


Drttrr  actkd 
within  8copeof 
his        emfloy- 
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When  going  upon  the  ear  for  that  purpose,  and  when  leaving  it 
after  he  had  stopped  driving,  he  was  within  the  scope  of  his  em- 
ployment. His  employment  was  continuous,  and  his  service  be- 
gan when  he  stepped  upon  tlie  car  for  the  purpose  of  driving  the 
horses,  and  continued  until  he  left  the  car,  immediately  at  least 
after  giving  the  reins  and  horses  in  charge  of  another  di'iver.  If 
in  goiilg  upon  the  car  to  act  as  driver,  or  in  leaving  the  car  at  once 
after  ceasing  to  be  driver,  he  negligently  and  carelessly  came  in 
contact  with  a  passenger,  l)y  reason  of  which  the  passenger  suffered 
injury,  we  thinfc  that  the  driver,  in  so  doing,  was  a  servant  of  the 
corporation,  was  acting  within  the  scope  of  his  employment,  and 
that  the  corporation  was  responsible  to  the  passenger  injured  for 
the  negligent  acts  of  its  driver.  The  company  was  liable  for  what- 
ever injury  occurred  to  a  passenger  through  the  negligence  and 
carelessness  of  their  servant  in  doing  what  was  necessarily  incident 
to  his  employment.  If  it  should  be  held  otherwise,  passengers 
upon  horse-cars  might  be  subject  to  the  brutality  of  one  in  the  serv- 
ice of  the  corporation,  whom  the  corporation  places  upon  the  cars 
and  yet  for  whose  acts  while  upon  the  car  the  corporation  would 
not  be  liable  unless  he  held  the  reins  in  his  hands  and  was  actually 
driving  the  horses  at  the  time  of  his  careless  and  negligent  act. 
The  instructions  prayed  for  were  properly  refused,  and  those  given 
were  sufKciently  favorable  to  the  defendant. 
Exceptions  overruled. 

Assault  by  Servant. — A  passenger  on  a  street- car  who  is  wilfully  and 
wantonly  assaulted  by  the  driver,  thrown  off  the  car  and  run  over  may 
maintain  an  action  against  the  company  for  his  injuries.  Winnegais  Admr. 
«.  Cent.  P.  R.  (Ky.),  4  8.  W.  Rep.  237. 

As  to  liability  of  master  for  negligence  or  wrongful  act  of  servant  see  W. 
&  A.  R.  R.  9.  Turner,  28  Am.  &  £ng.  R.  R.  Gas.  455. 


Williamson 

V. 

Cambribge  B.  Co. 

(Advance  Ccue,  Mdsaachiuetts,    February  26,  1887.) 

The  declarations  of  a  conductor  of  a  street  car,  made  immediately  after  the 
accident,  to  the  effect  that  it  was  his  fault  that  it  occurred,  are  inadmissible 
in  an  action  for  damages  against  the  company. 

Secondary  evidence  may  be  given  of  the  contents  of  a  written  application 
for  insurance,  made  and  signed  by  the  party,  when  the  original  cannot  be 
obtained. 
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Actions  of  tort,  the  first  by  Elizabeth  R.  Williamson,  to  recover 
for  personal  injuries  received  by  her,  and  the  second  by  George 
Williamson,  to  recover  for  loss  of  his  wife's  services,  and  the  ex- 
pense of  her  care  and  cure.  The  actions  were  tried  together  in 
the  superior  court.  At  the  trial  the  plaintiffs  introduced  evidence 
tending  to  show  that  defendant's  horse  car — it  being  an  open  car — 
liaving  arrived  at  or  near  its  usual  place  for  stopping  in  Bowdoiu 
square,  in  Boston,  came  to  a  full  stop,  and  then  the  female  plaintiff 
l^roceeded  to  alight  from  the  car,  and  that,  while  she  was  in  the  act 
of  doing  so,  defendant's  conductor  struck  the  bell,  started  the  car, 
and  thus  threw  her  to  the  pavement,  and  caused  the  injuries  com- 
plained of.  The  whole  evidence  as  to  whether  defendant's  car  was 
at  a  full  stop  when  the  female  plaintiff  attempted  to  alight  there- 
from was  conflicting. 

The  evidence  also  tended  to  show  that  the  female  plaintiff  lost 
consciousness  for  a  moment  on  striking  the  pavement;  that  several 
persons  immediately  came  to  her  assistance,  and,  among  them,  the 
conductor,  who  said :  "  I  am  very  sorry,  madam ;  that  was  my 
fault."  Evidence  of  such  admissions  of  defendant's  conductor  was 
objected  to.  The  plaintiffs  contended  that  the  conductor's  remark 
was  made  at  a  time  so  near  the  act  of  starting  the  car  and  the  fall 
of  the  female  plaintiff,  within  a  feecond  or  so,  that  it  was  a  part  of 
the  resgestcB,     The  court  excluded  the  evidence. 

The  defendant  offered  the  testimony  of  an  agent  of  a  foreign  in- 
surance company,  who  testified  in  substance  that  he  solicited  from 
lier,  at  a  date  subsequent  to  the  injury  complained  of,  an  applica- 
tion for  a  two  hundred  dollar  policy  in  tlie  company  that  he  repre- 
sented, that  she  made  such  application  and  that  he  had  with  liim 
on  the  stand  a  blank  application  such  as  was  used  by  him  at  that 
time;  that  he  asked  her  the  usual  questions  and  wrote  down  the 
answers  on  the  blank,  which  she  afterward  read  and  signed ;  that 
the  original  blank  application  thus  filled  and  signed  was  at  the 
liome  oftice  in  New  York;  that  he  had  made  efforts  to  get  the 
original  from  the  home  oiBce,  but  that  instead  of  the  original  what 
jMirported  to  be  a  copy  thereof  was  sent  him,  which  he  now  pro- 
duced ;  that  it  was  an  exact  copy  of  the  original,  signed  by  Mrs. 
Williamson.  Defendant  then  offered  the  copy  in  evidence,  and 
the  court  admitted  it.  The  verdict  was  for  the  defendant,  and 
the  plaintiffs  alleged  exceptions  to  the  rulings  of  the  presiding 
justice. 

S.  H.  Dudley  for  plaintiffs. 

8.  Hoar  for  defendants. 

W.  Allen,  J. — This  case  cannot  be  distinguished  from  Lane  v. 
Bryant,  9  Gray,  245.  That  was  an  action  for  injury  to  the  plain- 
tiflTs  carriage  by  collision  with  the  defendant's  wagon,  driven  by 
his  servant.     A  witness  was  asked,  "  What  the  servant  said  to  the 
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plaintiff  at  the  time  of  the  accident,  and  while  the  plaintiff  was 
DmcLAsuLTiom  being  extricated  from  his  carriage,  and  while  the  crowd 
oFKBKVANT.  ^jjg  about."  Tho  reply,  that  the  servant  said  the  plain- 
tiff was  not  to  blame,  was  admitted,  and  an  exception  to  its  admis* 
sion  was  sustained.  Mr.  Justice  Bigelow,  in  delivering  the  opinion 
of  the  court,  said,  in  language  which  well  applies  to  the  case  at 
bar  :  "The  delaration  of  the  defendant's  servant  was  incompetent, 
and  should  have  been  rejected.  It  was  made  after  the  accident 
occurred  and  the  injury  to  the  plaintiff's  carriage  had  been  done. 
It  did  not  accompany  the  principal  act  or  tend  in  any  way  to  eluci- 
date it.  It  was  only  the  expression  of  an  opinion  about  a  past 
occurrence,  and  not  part  of  tlie  res  gestcB.  It  is  no  more  competent 
because  made  immediately  after  the  accident  than  if  made  a  week 
or  a  month  afterward.'*  . 

In  the  case  under  consideration  the  plaintiff  relied  upon  the  act 
of  the  conductor  in  ringing  the  bell  and  starting  the  ear  while 
the  plaintiff  was  leaving  it,  to  prove  negligence  in  the  defendant. 
The  words  of  the  conductor  did  not  form  part  of  that  transaction, 
or  in  any  manner  qualify  his  act,  or  any  act  of  the  plaintiff.  They 
were  in  form  and  substance  narrative,  and  expressed  an  opinion 
upon  a  past  transaction.  The  words,  if  competent  as  an  admission, 
might  have  been  evidence  to  show  what  the  character  of  the  trans* 
action  was,  but  they  did  not  enter  into  it  and  give  it  character  any 
more  than  would  the  declaration  of  the  conductor  that  he  had  not 
been  in  fault,  or  that  the  plaintiff  had  been.  In  the  opinion  of  a 
majority  of  the  court,  the  evidence  was  properly  excluded. 

The  contents  of  the  application  for  insurance  by  the  plaintiff 
were  provable  by  secondary  evidence.  Binney  v,  Russell,  109 
bbcondas  Mass.  53.  Any  secondary  evidence  was  competent. 
DwcB  OF  con"  Goodrich  v.  Weston,  102  Mass.  362.  The  witness  pi'o- 
duced  a  paper  which  purported  to  be  a  copy  of  the 
application  made  by  tlie  plaintiff,  and  which  contained   printed 

auestions  and  written  answei*s  thereto.  He  testified  that  he  took 
le  plaintiff's  applications,  using  a  printed  blank  such  as  that  pro- 
duced ;  that  he  wrote  down  her  answers  on  the  blank,  which  elie 
afterward  read  and  signed,  and  that  the  paper  produced  was  an 
exact  copy  of  that  signed  bv  the  plaintin.  We  think  that  the 
evidence  was  suflScient  to  authorize  the  admission  of  the  paper  in 
evidence.  The  printed  questions  were  clearly  admissible.  It  is 
equally  clear  that  oral  testimony  of  the  contents  of  the  written 
answers  was  competent  The  witness  could  state  orally  from 
memory  what  the  answers  were.  It  was  in  the  discretion  of  the 
court  to  allow  him  to  write  down  the  answers,  which  he  remem- 
bered had  been  written  by  him  and  read  and  signed  by  the  defend- 
ant  in  the  places  upon  the  printed  form  in  which  they  were  in  tlie 
original  paper.  It  he  could  write  them  himself  he  could  testify  to 
their  correctness  when  written  by  anothci'.    The  paper  did  not  go 
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to  the  jury  as  an  examined  copy,  authenticated  by  comparison  with 
the  original,  and  of  itself  cviaence,  bat  as  showing  what  the  origi* 
nal  was  as  testified  to  by  the  witness  from  liis  recollection  of  it. 
We  think  that  it  was  within  the  discretion  of  the  court  to  allow  it 
to  sro  to  the  jury. 
Exceptions  overruled. 

Declarations  of  Agents  and  ServantSt— rThe  declarations  of  agents  and  ser- 
vants of  the  railroad  are  admissible  when  made  contemporaneuosly  with  the  hap- 
pening of  the  accident,  as  forming  part  of  the  res  gesta,  H.  R.  R.  v.  Coyle, 
55  Pa.  St.  896;  Mullan  v.  P.  &  8.  M.  8.  Co.,  78  Id.  25;  McLeod  v.  Ginther,  80 
Ky.  399;  15  Am.  &  Eng.  R.  R.  Cas.  291;  8  Id.  162;  Casey©.  N.  Y.  C.  &  N. 
R.  R.,  78  N.  Y.  578;  Penn.  Co.  v.  Rudel,  100  III.  603;  6  Am.  &  Eng.  R.  R. 
Cas.  80.  See  Durkee  v.  C.  P.  R.  R.,  25  Am.  &  Eng.  R.  R.  Cas.  350.  Thus, 
the  declarations  of  a  switchman,  made  immediately  after  an  accident  by 
which  he  has  been  knocked  down  and  while  he  is  still  under  the  car,  touch- 
ing the  cause  of  the  accident  are  competent  as  part  of  the  res  gesUs  L.  R.,  M. 
R.  &  T.  R.  V,  Leveret  (Ark.),  28  Am.  &  Eng.  R.  R.  Cas.  459. 

In  an  action  for  lost  baggage  against  a  carrier  evidence  of  the  statement 
made  by  defendant's  baggage- master  to  plaintiff's  salesman  as  to  how  the  fire 
occurred  which  destroyed  the  baggage,  heldy  admissible  as  part  of  the  re$ 
gesta.  III.  Cent.  v.  Troustine  (Miss.),  2  So.  Rep.  255.  Declarations  of  con- 
ductor made  just  before  collision  showing  the  situation  of  the  train  are  ad- 
missible as  part  of  the  res  gestm.  Ch.  &  E.  I.  R  «.  Holland  (III.),  13  N.  E, 
Rep.  145.  But  declarations  made  after  the  happening  of  the  accident  are  not 
admissible. 

In  an  actioii  for  injury  caused  by  defect  in  track,  evidence|that  defendant's 
section  foreman  had  said  that  the  track  was  bad  at  the  place  of  accident  ia 
not  admissible  when  it  appears  that  it  was  not  said  at  the  time  and  place  of 
the  accident.  Worden  «.  Humeston  S.  R.  (Ia.),  83  N.  W.  Rep.  629;  Smith 
V.  St.  L.,  I.  M.  &  S.  R(Mo.),  3.  8.  W.  Rep.  836. 

In  an  action  for  negligence,  statements  made  by  a  servant  of  the  defendant 
in  a  conversation  with  plaintiff  after  the  accident  are  no  part  of  the  res  gestcs 
and  are  inadmissible.  Sherman  o.  D.,  L.  &  W.  (N.  Y.),  13  N.  E.  Rep.  616. 
Cetrie  t>.  C.  &  G.  R.  (S.  C.)  2  S.  E.  Rep.  887.  See  also  P.,  C.  &  St.  L.  R.  «. 
Wright,  5  Am.  &  Eng.  R.  R.  Cas.  628 ;  Moore  tf.  C,  St.  L.  &  N.  O.  R.,  9  Am.  & 
Eng.  R.  R.  Cas.  40;  Dietrich  v.  B.  &  H.  S.  R.,  11  Am.  &  Eng.  R.'  R.  Cas.  115; 
Adams  v.  H.  &  St.  J.  R. ,  7  Am.  &  Eng.  R.  R.  Cas.  414 ;  Patterson  «.  W.,  St.  L. 
&  P.  R.,  18  Am.  ^  Eng.  R.  R.  Cas.  180;  A.  G.  S.  R.  v.  Hawk,  18  Am.  &  Eng. 
R.  R.  Cas.  194;  McDermott  v,  H.  &  St.  J.  R.,  2  Am.  &  Eng.  R.  R.  Cas.  85; 
U.  P.  R.  «.  Fray,  29  Am.  &  Eng.  R.  R.  Cas.  309,  816,  note;  Devlin  t?.  W.,  St. 
L.  &  P.,  28  Id.  624;  see  27  Am.  &  Eng.  R.  R.  Cas.  239;  see  Lacey's  Dig.  R. 
Dec.  806. 

Declarations  made  in  the  course  of  the  servant's  duty  are  admissible. 
Where  an  engineer  made  a  report  of  an  accident  to  his  superior  officer,  and 
stated  the  circumstances  of  its  occurrence,  which  report  was  required  by  the 
rules  of  the  railroad  company,  it  was  held  to  be  admissible.  Eeyser  v.  C.  & 
G.  T.  R.  (Mich.)  33  N.  W.  Rep.  867.  See  B.  &  O.  R.  R.  v.  State,  19  Am.  & 
Eng.  R.  R  Cas.  88. 

As  to  declarations  of  person  injured,  see  28  Am.  &  Eng.  R.  R^  Cas.  561,  note ; 
Waldele  v.  N.  Y.  C,  etc.,  R.,  95  N.  Y.  274;  Martin  v.  N.  Y.,  N.  H.  &  H.  R 
(N.  Y.).  9  N.  E.  Rep.  605. 
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SiDEKim  and  Others 

V. 

Wabash,  St.  L.  and  P.  E.  Co. 

{AdfKmee  0€ue,  Missouri,    June  20,  1887.) 

The  denial  of  defendant's  motion  for  a  physical  examination  of  a  female 
plaintiff  by  physicians,  in  an  action  against  a  railroad  company  for  damages 
for  personal  injuries,  is  discretionary  with  the  trial  court. 

Upon  an  action  against  a  railroad  company  for  damages  for  personal  in- 
juries sustained  in  an  accident,  evidence  was  given  for  plaintiff  as  to  the 
condition  of  the  track  a  mile  and  a  half  from  the  place  of  the  accident. 
Hddy  that,  while  such  evidence  was  incompetent  and  inadmissible,  yet  the 
error  was  cured  by  an  instruction  limiting  the  consideration  of  the  jury  to 
the  defects  specifically  charged  in  the  petition. 

In  an  action  for  personal  injuries,  an  instruction,  on  the  measure  of  dam- 
ages, that  it  is  the  jury^s  duty  to  consider  the  plaintiffs  physical  condition 
before  and  since  the  injuries,  the  physical  and  mental  pain  suffered  on  ac- 
count of  the  injuries  during  the  same  time,  the  amount  of  future  pain  to 
arise  therefrom,  together  with  all  other  circumstances  shown  in  evidence, 
and  considering  all  the  circumstances  aforesaid,  is  proper. 

In  a  civil  case,  where  the  damages  awarded  by  the  verdict  do  not  appear 
to  be  excessive,  and  no  objection  was  made  or  exception  saved,  and  no  ruling 
of  the  trial  court  had,  an  appellant  court  will  deem  that  an  objection  which 
might  have  been  interposed  to  the  remarks  of  opposing  counsel  in  their  clos- 
ing argument  was  waived. 

Appeal  from  circuit  conrt,  Buchanan  county. 
Woodson^  Green  cfe  Burnes  for  respondent. 
TT.  II.  Blodgett  for  appellant. 

Kay,  J. — Plaintiffs,  who  are  husband  and  wife,  brouarht  tliis  ac- 
tion in  the  circuit  court  of  Buchanan  county,  Missouri,  to  recover 
damages  for  personal  injuries  to  the  wife,  while  travelling,  as  a 
Facts.  passcuger,  ou  a  freight  train  of  defendant,  between  the 

stations  of  Lathorp  or  Convense  and  Lawson,  on  the  twenty-fourth 
day  of  July,  1883.  Upon  a  trial  of  the  cause,  plaintiffs  ob- 
tained a  verdict  and  judgment  in  the  sum  of  $6000,  from  which 
defendant  has  prosecuted  this  appeal  to  this  court. 

The  grounds  relied  on  for  a  reversal  of  the  said  judgment  as 
stated  by  counsel  for  defendant  are:  First,  tliat  the  court  erred  in 
overniling  its  application  for  a  personal  physical  examination  of 
the  wife,  the  real  plaintiff;  second,  that  the  court  erred  in  admit- 
ting testimony  concerning  the  bad  condition  of  appellant's  track 
at  other  places  tlian  that  where  the  accident  occurred ;  third,  in 
giving  instruction  No.  3  at  plaintiffs'  request;  and,  fourth,  in  per- 
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ttritting  plaintiffs'  attorney,  in  his  closing  address^  to  remark  upon 
things  outside  of  the  record  calculated  to  excite  the  prejudices  of 
the  jurors,  and  to  deeeire  and  mislead  them  as  to  the  law  concerns 
inff  the  measure  of  recovery. 

In  a  case  involving  a  similar  application  afi  the  one  mentioned 
in  said  first  exception,  this  conrt  expressed  the  opinion,  modifying 
a  previous  ruling  had  in  Loyd  v.  Railroad,  53  Mo.  515,  EzAxnAnoiioF 
that  while  the  party  had  no  absolute  right  to  such  per-  **™«>»- 
sonal  examination,  and  the  court  could  not  compel  the  party  to 
submit  thereto,  the  court  may  properly,  in  the  exercise  of  its  discre* 
tion,  order  such  an  examination  to  be  made,  in  a  proper  case,  and 
enforce  its  order  in  the  several  ways  there  specified ;  and  that  the 
exercise  of  its  discretion  in  that  behalf  would  not  be  interfered 
with  by  this  court  unless  manifestly  abused.  Shepard  v.  Missouri 
Pac.  Ry.,  85  Mo.  634.  In  that  case  the  court  say :  "  The  order 
asked  by  defendant  was  unreasonable,  in  that  it  asked  that  this 
lady  should  submit  to  a  personal  examination,  not  by  one  skilled 
surgeon,  but  by  at  least  three."  This  and  other  observations  and 
rulings  in  said  case  would  seem  to  control  the  application  in  this 
case,  which  was  ^'  for  an  order  that  said  female  plaintiff  submit  her 
person  to  an  examination  of  physicians  to  be  named  by  defendant, 
not  exceeding  four  in  number."  It  further  appears,  in  this  case, 
that  said  motion,  having  been  filed  on  the  day  before  the  trial,  was 
taken  up  and  heard  by  the  court  when  the  Ciiuse  was  called  for  trial 
on  the  next  diiy,  and  that  the  court  denied  the  motion  at  that 
time;  remarking  that  if,  during  the  progress  of  the  trial,  it  ap- 
peared necessary  to  ascertain  the  real  condition  of  plaintiff,  and 
the  nature  and  extent  of  her  injuries,  he  would  then  direct  an  ex- 
amination by  physicians. 

The  witnesses  testifying  for  plaintiff  upon  the  subject  of  her 
health  and  condition,  both  before  and  after  the  injury  on  the  rail- 
road, were  the  female  plaintiff,  Hannah  Sidekum,  in  her  own  be- 
lialf;  her  step-mother,  Mrs.  Harrison;  and  the  family  plnsician, 
Dr.  Bane.  Omitting  considei-ation  of  the  testimony  of  the  other 
witnesses,  that  of  Dr.  Bane,  delivered  before  the  trial  judge,  who 
was,  we  may  assume,  personally  acquainted  with  him,  and  knew  his. 
reputation  as  a  physician,  was,  in  general  and  substance,  that  he 
had  practiced  in  the  family  of  Mrs.  Sidekum  for  12  years ;  that  he 
was  called  to  see  her  immediately  upon  her  arrival  in  St.  Joseph, 
and  found  her  suffering  great  pain  from  introversion  or  disloca- 
tion of  the  womb;  tlie  womb  pressing  on  the  bladder;  suiTound- 
ing  parts  inflamed,  and  some  external  bruises,  the  more  serious 
ones  being  located  on  the  abdomen  and  back  part  of  the  body ; 
that  he  attended  at  her  house  over  two  months,  seeing  her  nearly 
everf  day ;  that  an  abscess  formed  in  two  or  three  weeks  after 
the  injury,  with  a  discharge  through  the  soft  parts,  which  had  not 
hedltni  wiken  be  last  saw  her,  some  three  or  four  weeks  previous  to 
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time  of  giving  his  testimony ;  that  her  condition  was  much  im« 
proved ;  that  he  did  not  regard  her  condition  incurable,  as  it  is 
curable  in  some  cases,  but  tiiat  the  probability  was  that  the  injury 
would  be  permanent;  that  she  was.still  under  treatment,  althongh 
he  was  not  visiting  lier  at  the  time  of  the  trial.  He  also  testified 
that  prior  to  the  accident  she  had  been  sound  and  healthy ;  that, 
in  the  course  of  his  12  yeai*s'  attendance  as  her  physician,  he  had 
made,  prior  to  the  accident,  several  examinations  of  the  womb, 
which  examinations  were  occasioned  by  some  symptoms  of  which 
she  complained,  and  which  he  thought  made  such  examinations 
necessary,  but  that  upon  personal  examination  he  had  found  those 
organs  healthy  and  strong. 

The  action  of  the  trial  court  upon  said  motion,  as  we  have  seen, 
was  merely  a  refusal  to  grant  the  same  for  the  time  being,  and  as 
defendant  did  not  cagain  renew  its  application  for  such  order,  at 
any  other  stage  of  the  proceeding,  the  court  may  have  well 
concluded  that  after  hearing  the  said  evidence  in  the  cause  intro- 
duced by  plaintiff,  including  that  of  Dr.  Bane,  which  we  have 
given  in  substance,  defendant  did  not  deem  it  necessary  to  renew 
its  motion,  or  to  insist  thereon,  ,but  had  abandoned  the  same. 

We  will  now  proceed  to  the  second  of  said  exceptions,  as  to  the 
admission  of  evidence,  in  plaintiff^s  behalf,  as  to  the  condition  of 
Ihe  railroad  at  places  other  than  tiiat  of  the  accident. 

In  the  recent  case  of  Stoher  v.  St.  Louis,  I.  M.  &  S.  R., 
ante^  389,  a  somewhat  analogous  question  was  involved.  This 
court  there  announced  its  disinclination  to  adhere  to 
CONDITION  OF  thc  rulc  iu  all  its  strictness,  which  is  held  in  numerous 
cases,  and  which  limits  the  party  to  the  precise  time  or 
the  exact  plade  of  the  occurrence.  The  condition  of  the  road-bed 
at  the  place,  or  in  the  immediate  vicinity,  of  the  accident,  may,  we 
think,  be  shown.  This  is  also  declared  in  effect  in  the  case  of 
Hipsely  v.  Kansas  City  &  St.  J.  R.,  88  Mo.  348,  where  Chief 
Justice  Norton,  speaking  for  the  court,  further  observes  that  "  the 
fact  that  the  road  in  other  places  may  not  have  been  in  good  con- 
dition had  no  tendency  to  prove  it  was  in  a  bad  condition  at  the 
J  lace  where  the  accident  in  question  happened."  Tested  by  these 
ecisions,  the  testimony  of  the  witness  Crowley  as  to  the  condition 
of  the  track  a  mile  and  a  half  from  the  place  of  the  accident,  and 
the  testimony  of  other  witnesses  of  like  import,  must,  we  think, 
be  held  incompetent  and  inadmissible.  But,  in  view  of  the  in- 
structions given  iu  the  cause,  this  evidence  «must,  we  think,  be 
held  to  have  been  withdrawn  and  excluded  from  the  jury.  The 
following,  given  by  the  court  of  its  own  motion,  we  think  accom- 
plished that  purpose: 

Ninth,  In  tliis  case  defendant  is  only  liable  for  injuries  suffered 
by  its  passengera  on  its  trains  if  such  injuries  were  caused  by  its 
negligence  in  some  one  or  all  of  the  particulars  charged  specifically 
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in  the  petition ;  and  these  particnlars  are  alleged  to  be,  at  the  placfo 
of  the  accident,  when  the  train  arrived  there  :  (1)  Defective  rails ; 
(2)  imperfect  fastenings  thereof ;  (3)  decayed  and  imperfect  ties 
upon  which  said  rails  rested ;  (4)  sunken  condition  of  the  ties  and 
rails  ;  and  (5)  that  the  ends  of  the  rails  in  said  track  did  not  meet 
at  the  joints  properly.  No  other  ijtem  or  conjecture  of  negligence 
can  be  considered  by  the  jury  in  this  case ;  and  unless  the  jury 
find,  from  the  evidence,  that  the  injury  occurred  in  consequence 
of  defects  in  some  one  or  all  of  these  respects,  the  jury  must  find 
for  the  defendant. 

The  evidence  in  the  repord,  which  was  competent  and  admissible, 
was  amplj'  suflicient  to  authorize  the  finding,  independent  of  that 
erroneously  received ;  and  the  above  instruction  was,  we  think, 
such  as  should  be  held  to  cure  and  make  harmless  the  error  com- 
mitted in  the  admission  of  the  evidence  referred  to. 

The  third  exception  taken  to  the  instruction  given  upon  the 
measure  of  damages,  and  which  is  as  follows,  is,  we  think,  also  un- 
tenable: "The  court  instructs  the  jury  that  if  they  measure  .or 
find  for  the  plaintiffs,  in  estimating  the  amount  of  dam-  ^^^^^ 
ages,  it  is  their  duty  to  consider  the  physical  condition  of  Hanrtah 
Sidekum  before  and  since  receiving  the  injuries  sued  for,  and  the 
physical  pain  and  mental  anguish  suffered  by  her  at  the  time  of, 
and  since,  said  accident,  on  account  of  said  injuries,  and  the  amount 
of  pain  she  will  likely  suffer  in  the  future  on  account  of  said  in- 
juries, together  with  all  other  circumstances  shown  in  evidence  J 
and,  considering  all  the  circumstances  aforesaid,  they  will  find  a 
verdict  for  such  sum  as  in  their  judgment  will  compensate  for  said 
injuries,  not  exceeding  ten  thousand  dollars."  The  objection  is 
not  to  any  of  the  items  or  elements  of  damages  specified  in  the 
instruction,  which  are  conceded  to  be  correct,  but  that  the  language 
which  is  put  in  italics  authorized  the  jury,  not  only  to  consider  the 
enumerated  grounds  of  compensation,  but  other  matters  in  addi- 
tion, such,  for  example,  as  the  bad  condition  of  the  railroad  at 
other  places  than  that  of  the  accident ;  but,  fairly  considered,  the 
instruction  is  not,  we  think,  vulnerable  to  this  or  other  similar 
criticism,  and  the  exception  taken  to  said  instruction  must  be  over- 
ruled. 

The  fourth,  and  remaining  exception,  will  now  be  noticed  briefly. 
This,  as  already  appears,  pertains  to  the  closing  argument  made  in 
behalf  of  plaintiff.  The  cases  to  which  we  have  been  referred  all 
recognize  the  diflBoulty  and  delicacy  involved  in  any  at-  remarm  of 
tempt  to  confine  counsel  to  a  strictly  legitimate  line  of  «o^"»»^ 
argument ;  and  the  i-estrictions  and  limitations  which  maybe  fairly 
imposed  are,  we  think,  necessarily  somewhat  indefinable.  Loyd 
V.  Hannibal  &  St.  J.  K.,  53  Mo.  514.  As  was  said  in  that  case, 
"it  is  no  doubt  the  duty  of  the  judge  who  presides  at  the  trial  to 
prevent  such  departures  from  the  proper  and  legitimate  sphere  of 
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Mtmsd  ;"  and  in  criminAl  easee,  some  of  which  have  been  cited, 
this  court  has  condemned,  in  strong  terms,  departures  from  the 
proper  practices  and  usages  in  this  l^half.  In  civil  cases^  ordina- 
rily, this  Court  cannot  interfere  with  tlie  discretion  of  trial  courts, 
unless  counsel  is  permitted,  figainst  objections,  to  make  or  perse- 
vere in  such  arguments;  but  where  such  objection  is  made,  and 
the  exception  to  such  course  in  argument  is  duly  taken,  the  same 
may  be  good  ground  for  new  trial  or  for  reversal.  We  do  not 
understand  tlie  case  of  Brown  v»  Swineford,  44Wis.  282,  to  which 
we  were  referred,  and  in  which  Justice  Kyan  considers  this  ques- 
tion, to  go  to  any  greater  length.  We  must  necessarily  defer,  to  a 
large  extent,  in  any  case,  and  especially  in  civil  cases,  to  the  action 
of  the  trial  courts  upon  questions  of  this  sort.  In  the  present  case 
there  was  no  objection  made  or  exception  saved  to  the  said  closing 
argument  of  plaintiff's  senior  counsel  at  the  time,  or  during  its 
delivery,  and  no  ruling  of  the  trial  court  then  asked  in  that  behalf. 
In  the  absence  of  such  timely  objection  and  exception,  we  must, 
under  our  practice,  deem  the  same  waived,  at  least  in  a  civil  case ; 
and,  where  tiie  damages  awarded  by  the  verdict  do  not  appear  to 
be  excessive,  we  cannot  reveree  the  judgment  upon  this  ground. 

This  leads  to  an  affirmance  of  the  juogment,  and  it  is  according- 
ly so  ordered. 

(All  concm*.) 

Examination  of  Person  by  Order  of  Court. — The  court  may  require  a  per- 
son to  submit  to  an  examination,  A.,  T.  &  B.  etc.,  v.Thul.,  10  Am.  &  Eng.  H. 
R.  Cas.  878:  S.  C.  &  P.  R.  ^.Finlayson,  18  Id.  68:  White  f>.  M.  C.  R.,  18 
Id.  213;  8ee  27  Am.  &  Eng.  R.  R.  Cas.  245. 

Condition  of  Traclc^ — Evidence  of  condition  of  track  at  place  of  accident 
more  than  3  years  after  it  happened  not  admissible.  Stoher  v.  St.  L. ,  I.M.  & 
8.  R.  (Mo.),  4  S.  W.  Rep.  889. 

Evidence  of  the  condition  of  a  railroad  track  2  months  after  the  accident 
is  inadmissible.    L.  R.  &  Ft.  8.  R.  «.  Eubanks  (Ark.),  8  S.  W.  Rep.  808. 

Evidence  of  repairs  done  to  railroad  and  of  new  ties,  which  does  not  tend 
to  show  that  repairs  were  made  at  place  of  accident,  incompetent.  Knapp. 
«.  8.  C.  &  P.  R.  (la.),  82  N.  W.  Rep.  18.  See  also  27  Am.  &  Eng.  R  R 
Cas.  209,  n. 

Remarks  of  CounseL— See  27  Am.  &  Eng.  R  R  Cas.  828,  n. 
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(Advance  Case,  New  Jeney,    Itareh  Termf  1887.) 

In  an  action  to  recoTer  damages  for  personal  injuries  x^oeived  by  plaiAtiff 
^hile  a  passenger  on  a  horse-car  of  the  defendant  oompany^  it  appeared  that 
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■the  car  was  fvll  ^f  passengers  and  plaintiff  was  standinff  on  tbe  front  pint- 
form  with  bis  baok  to  tho  front  of  the  car,  holding  the  .hand-rail  behicnA 
him.  After  the  car  had  stopped  to  let  a  passenger  alight,  the  driver  whipped 
up  the  horses,  causing  a  sudden  jerk  of  the  car,  whereby  plaintiff  was  thrown 
from  the  platform  and  injured.    Meld : 

1.  That  the  fact  that  the  diiyer  whipped  up  the  hones  when  'about  to  start 
the  car  was  no  evidence  of  negligence,  unless  there  appears  to  be  something 
unusual  in  the  manner  of  whipping  then. 

2.  That  as  the  plaintiff  was  the  only  witness  who  testified  to  the  whipping, 
and  did  not  intimate  that  it  was  severe;  that  as  the  sudden  jerk  was  the  nor- 
mal consequences  to  start  the  car;  and  that  as  the  plaintiff's  position  on  the 
platform  was  such  that  a  sudden  jerk  could  not  cause  him  to  be  thrown  side- 
ways from  tbe  platform,  a  recovery  could  not  be  had. 

If  the  trial  court  erroneously  refuses  to  non-suit  the  plaintiff  for  want  of 
evidence  of  the  defendant's  responsibility,  and  exception  is  thereupon 
sealed,  and  the  defect  in  proof  be  not  subsequently  remedied,  error  may  be 
assigned  upon  ^he  exception,  and  the  judgment  may  be  reversed. 

In  error  from  the  enpreme  court. 

J.  C,  Besson  and  H,  C,  Pitney  for  plaintiff  in  error. 

Jli.  T.  Nefwbold  and  6r.  CoUins  for  defendant  in  error. 

Dixon,  J. — On  September  1,  1884,  John  May  was  injured  by  a 
Iiorse-car  of  the  defendant,  and  subsequently  brought  suit  in  tiie 
Hudson  circuit  for  the  resulting  damages.  He  tiiere  recovered 
judgment,  which  was  afterward  affirmed  in  the  supreme  court  on 
writ  of  error,  and  is  now  in  this  court  for  review. 

The  principal  assignment  of  error  is  based  upon  an  exception  to 
tlie  refusal  oi  the  circuit  to  nonsuit  the  plaintiff  at  the  trial  for 
want  of  proof  of  negligence  on  the  part  of  defendant. 

This  assignment  seems  to  have  been  deemed  unavailable  in  the 
supreme  court,  because,  after  the  nonsuit  was  refused, 
the  defendant  introduced   evidence  tending  to  show  skalwo  ezcepw 

I  ^i.»  .  1  JT-i^^i  TIOH    —  A88ION- 

liow  the  injury  was  occasioned,  and  did   not  subse-  mmtofiwwiu 
quently  renew  the  motion  or  ask  the  court  to  instruct 
tlie  jury  to  find  for  the  defendant  on  this  ground. 

But  this  idea  is  not  in  accord  with  the  settled  doctrine  and  prac- 
tice of  this  court.  At  least  since  the  Central  K.  Co.  v.  Moore,  4 
Zabr.  824,  exceptions  of  this  nature  have  been  constantly  regarded 
as  properly  sealed,  and  judgments  have  thereupon  been  affirmed 
and  reversed.  N.  J.  R.  &  T.  Co.  v.  West,  4  Vr.  430 ;  N.  J.  Ex- 
press Co.  V.  Nichols,  Id.  434 ;  D.,  L.  &  W.  R.  Co.  v,  Toffey,  9  Id. 
525  ;  Penn.  R.  Co.  v.  Righter,  13  Id.  180;  D.,  L.  &  W.  R.  Co.  v. 
Dailey,  8  Id.  526. 

The  objection  made  to  the  practice  is,  that  after  the  exception 
is  ^allowed  the  defendant  may  have  supplied  the  defect  in  proof 
complained  of,  and,  although  such  supplemental  evidence  ouglit 
to  prevent  tlie  reversal  of  the  judgment,  yet  it  would  not  theoret- 
ically, and,  if  the  defendant  insisted  oti  his  legal  right  to  have  the 
bill  sealed  immediately  upon  the  refusal,  could  not  actually  bo  em- 
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bodied  in  the  bill.  Bat  the  objection  is  without  substance.  .  The 
bill  is  never  in  practice  sealed  until  all  the  testimony  is  put  in,  and, 
therefore,  the  trial  court  is  able  to  refuse  to  affix  its  seal  unless  all 
the  pertinent  evidence  is  set  forth,  and  the  appellate  court  examine 
all  tne  testimony  before  it  to  see  whether  the  defect  is  remedied. 
Pertli  Amboy  Man.  Co.  v.  Condit,  1  Zabr.  659 ;  D.,  L.  &  W.  R. 
Co.  V,  Dailey,  8  Vr.,526.  Even  if  the  bill  had  been  sealed  at  once 
upon  the  refusal,  the  trial  court  might  justly  strike  that  bill  from 
its  records,  because  it  did  not  fully  present  the  grounds  on  which 
the  question  raised  ought  to  be  decided.  A  similar  objection 
might  be  urged  against  the  reversal  of  a  judgment  for  the  im- 
proper admission  of  a  document  insufficiently  proved,  since  due 
proof  might  afterward  in  the  trial  have  been  produced ;  but  such 
reversals  do  Uike  place  when  the  proper  proof  is  not  added,  and 
when  it  is,  the  error  is  disregarded.  Practically  no  difficulty  re- 
sults from  these  rules  in  the  administration  of  the  law.  The 
powers  of  the  courts  are  ample  to  insure  their  uses  for  the  further- 
ance of  justice  only.  The  assignment  of  error  on  this  exception 
should,  therefore,  be  considered. 

The  testimony  most  favorable  to  the  plaintiff  tends  to  prove  that 
on  September  1,  1884,  toward  evening,  John  May  stood  smoking 
on  the  right  side  of  the  front  platform  of  a  horse-car  belonging  to 
Pacts.  the  defendant ;  he  was  directly  behind  the  brake,  facing 

iU  with  his  back  against  the  front  of  the  car,  and  holding  the  hand- 
rail behind  him  with  his  left  hand ;  he  was  about  thirty  five  years 
of  age,  in  good  health,  and  accustomed  to  ride  on  the  platform  of 
cars^  and  had  taken  the  position  above  described  when  lie  boarded 
the  car,  a  few  moments  before  the  accident ;  the  car  was  full  of 
passengers,  five  or  six  of  them  being  on  the  front  platform,  and 
was  drawn  by  two  horses ;  the  track  was  straight  and  the  grade 
iibout  level ;  under  these  circumstances  the  driver  stopped  or  almost 
stopped  the  car  for  a  lady  to  alight,  and  when  she  was  off  he 
whipped  up  his  hoi-ses,  nnd  nlthoui::h  Mr.  May  saw  that  done,  yet 
not  being  prepared  for  it,  as  he  says,  the  sudden  jerk  threw  him 
off  the  platform  and  he  was  injured.  The  question  is,  whether 
this  testimony  indicates,  directlj*  or  inferentialiy,  any  negligence 
on  the  part  of  the  company's  driver. 

Certainly  it  is  not  improper  to  whip  up  a  pair  of  horses  when 
they  are  required  to  start  a  car  loaded  with  people,  unless  there  is 
something  extraordinary  about  either  the  horses  or  the 
HMueiTOL  ^  whipping.  Nothing  extraordinary  is  asserted  by  the 
witnesses;  but  it  is  claimed  that  something  of  the  kind 
may  be  inferred  from  the  other  statements  that  the  car  gave  a  ^nd- 
den  jerk  and  Mr.  May  was  thrown  off. 

There  are  several  considerations  which  render  such  an  inference 
unreasonable,  if  not  impossible.  First,  Mr.  May,  the  only  witness 
who  testified  to  the  whipping,  did  not  intimate  that  it  was  severe 
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and  no  witness  spoke  of  anything  unusual  in  the  beliavior  of  the 
horses.  This,  under  the  circumstances,  is  tantamount  to  affirmative 
evidence  that  both  were  ordinary.  Secondly,  some  sudden  jerk 
was  only  a  normal  consequence  of  tlie  effort  of  two  horses  to  start 
a  car,  full  of  passengers,  to  which  the  horses  were  attached  by 
loose  traces,  and  in  this  case  it  cannot  be  presamed  that  the  jerk 
was  attended  by  a  great  and  instantaneous  increase  of  speed,  be- 
cause the  strength  of  the  horses  would  not  be  able  to  impart  that 
to  such  a  load.  As  Mr.  Mav  saw  that  the  start  was  about  to  be 
made,  he  should  have  been  prepared  for  the  jerk  which  it  would 
necessarily  occasion.  Thirdly,  the  statement  that  Mr.  May  was 
thrown  off  seems  unfitted  to  afford  any  indication  of  the  cliaracter 
of  the  driver's  act;  for  it  is  not  conceivable  how  whipping  the 
liorses  could  cause  such  a  movement  as  would  throw  Mr.  May  off 
the  car  from  the  position  in  which  he  stood.  Every  movement  so 
induced  must  have  been  accompanied  by  only  a  moderate  increase 
of  speed,  and  must  also  have  been  in  a  straight  line  forward,  and 
its  effect  on  Mr.  May  could  onlj^  be  to  incline  him  backward 
against  the  point  of  the  car  where  he  was  already  leaning,  steady- 
ing himself  with  his  left  hand  upon  the  rail.  Such  a  movement 
would  have  no  tendency  either  to  loosen  his  grasp  or  to  hurl  him 
sideways  off  the  platform.  If,  therefore,  while  standing  in  the 
position  which  he  describes,  he  was  thrown  with'  the  violence  in  the 
direction  to  which  he  testifies,  there  must  have  been  *some'  other 
cause  than  the  sadden  jerk  of  the  car  which  the  whipping  of  the 
horses  occasioned. 

Hence,  when  we  seek  in  the  evidence  for  some  ground  on  which 
to  base  a  rational  inference  that  the  driver's  manner  of  whipping 
the  horses  evinced  a  want  of  due  regard  to  the  safety  of  the  pas- 
sengers, we  are  unable  to  find  it,  and  so  are  left  to  the  bare  fact  of 
the  whipping  to  support  the  charge  of  negligence. 

That  fact  alone  affords  no  evidence  of  negligence  in  this  case. 

The  nonsuit,  when  asked  for,  should  have  been  granted. 

No  proof  of  the  defendant's  negligence  was  afterward  supplied. 
On  the  contrary,  the   testimony  subsequently  adduced  made  it 

aaite  clear  that  the  accident  was  caused  by  circumstances  which 
le  defendant's  agents  had  no  opportunity  to  control. 
The  judgment  should  be  reversed. 

Nonsuitt — Where  no  fair  inference  of  negligence  can  be  drawn  from  evi- 
dence favorable  to  the  plaintiff,  upon  the  assumption  that  it  is  true,  the  issue 
should  be  withdrawn  from  the  jury.  Hathaway  v.  E.  Tenn.  R.,  29  Fed. 
Rep.  489. 

Where,  in  an  action  to  recover  for  injuries  sustained  from  the  sudden 
movement  of  a  horse-car,  it  appeared  that  plaintiff  had  been  drinking,  was 
riding  on  the  front  platform,  although  without  objection,  and  stepped  to 
the  lower  step  to  permit  persons  to  pass,  and  that  the  sudden  movement  was 
not  unusual  and  should  not  have  been  unexpected,  held^  that  a  nonsuit 
should  have  been  granted.     Hayes  v,  42d  St.,  etc.,  R.,  97  N.  Y.  259. 
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Where  there  is  evidence  upon  which  jury  might  find  for  plaintiffy  it  ^eul4 
not  enter  a  nonsuit.     Walton  «.  Ackerman  (K.  ».}f  ^^  ^'  ^^P-  '^^* 

As  to  when  the  couH  most  grant  a  nonsuit  in  actions  for  personal  injuries^, 
•ee  26  Am.  &  Eng.  B.  R.  Oaa.  S99. 

Jolting  of  Car^ — A  railroad  company  it  not  liable  to  a  pawoBgier  who  is 
jolted  off  by  an  ordinary  movement  of  the  car.  F*  S.«  etc.,  Jt.  0.  Hayes, 
31  Am  &  Eng.  R.  R.  Can.  358. 

See  Dougherty  v.  M.  R..  Am.  &  Eng.  R.  R.  Cas. 

Riding  on  Platforms  of  Street  Cart* — It  is  not  negligence  to  ride  on  plat- 
form of  a  street-car.  Nolan  «.  B.  C,  etc.,  R,  8  Am.  £Eng.  R.  R.  Oas.  463; 
Fleek  9.  R  Co., 16  Id.  872;  see  21  Adl  &  Eng.  R  R  Cas.  860. 


Holland 

V. 

Ltnn  and  Boston  R.  Co. 

(Advance  Ca9e^  M(UMckuuU$.     May  9,  1887.) 

Prior  to  the  Massachusetts  statute  of  1886,  chapter  140,  a  street-railway 
company  was  not  liable  to  an  action  of  tort  for  negligently  causing  the  death 
of  a  person,  whether  a  passenger  or  not,  upon  its  road. 

Action  of  tort  by  the  administrator  of  the  estate  of  Jnlia  Hol- 
land against  a  street-railway  company^  to  recover  damages  for  inju- 
ries received  by  the  plaintiffs  intestate  while  a  passenger  on  de- 
fendant road  on  or  abont  Angust  31,  1885,  by  the  negligence  of 
defendant,  from  which  injuries  slie  subseqaently  died.  The  action 
was  bronght  for  the  use  and  benefit  of  the  next  of  kin  of  said  Jalia 
Holland.  The  writ  was  dated  December  16,  1885.  The  defend- 
ant demarred  to  the  plaintiff's  declaration  upon  the  ground,  among 
othere,  that  no  action  lies  in  behalf  of  the  plaintiff  asrainst  the  de- 
fendant to  recover  damages  for  the  death  of  said  Julia  Holland. 
The  snperior  court  sustained  the  demurrer  and  plaintiff  appealed. 
The  case  is  stated  in  the  opinion. 

C7.  T.  Gallagher  for  phmtiS. 
.  T.  P.  Proctor  and  -C.  Tappan  for  defendant. 

Morton,  Ch.  J. — The  question  presented  in  this  case  is,  whether^ 
prior  to  the  statute  of  1886,  chapter  140,  a  street-railway  company 
was  liable  to  an  action  of  tort,  if,  by  retison  of  its  negligence,  the 
life  of  a  passenger  was  lost  That  statute  was  passed  after  the  in. 
jury  complained  of  in  this  case,  and,  therefore,  has  no  applicatioD 
to  the  case.    Kelley  v.  Boston  &  Maine  R.,  135  Mass.  448. 
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The  public  statutes  provide  that  ^^  if  .by  reason  of  the  neglig^amm 
or  carelessneBs  of  a  corporatioB  operating  a  railroad  or 
street  railway,  or  of  the  unJS.tne88  or  gross  Degligenoe  JJifSir?*  vZ 
or  carelessness  of  its  servants  or  agents,  while  engaged  SSrsOTl^mir 
in  its  business,  the  life  of  a  passenger,  or  of  a  person 
being  in  the  exercise  of  due  diligenoe,  and  not  a  passenger,  or  in 
the  employment  of  such  corporation,  is  lost,  tlie  corpomtion  shall 
be  punished  by  fine  of  not  less  than  $500  nor  more  ttian  $5000,  to 
be  recovered  by  indictment  prosecuted  within  one  year  from  the 
time  of  the  injury  causing  the  death,  and  paid  to  the  executor  or 
administrator  for  the  use  of  the  widow  and  children  of  the  de- 
ceased." Pub.  Stats.,  chap.  112,  §  212.  Under  this  provision  a 
street-railway  company  is  liable  to  an  indictment  if  a  life  is  lost 
by  reason  of  its  negligence  or  the  gross  negligence  of  its  servants. 

The  same  section  further  provides  that  '^  if  the  corporation  is 
a  railroad  corpoi'ation  it  shall  also  be  liable  in  damages,  not  exceed- 
ing $5000  nor  less  than  $500,  to  be  assessed  with  reference  to  the 
degree  of  culpability  of  the  corporation  or  of  its  servants  or  agents, 
and  to  be  recovei*ed  in  an  action  of  tort,  commenced  within  one 
year  from  the  injury  causing  tlie  death,  by  the  executor  or  admin- 
istrator of  the  deceased  person  for  the  use  of  the  persons  hereinbe- 
fore specified  in  the  case  of  an  indictment." 

It  is  clear  that  this  provision  does  not  apply  to  street-railway 
companies. 

The  first  section  of  the  chapter  provides  that  in  the  construction 
of  this,  and  the  following  chapter,  "the  phrase  ' street  railway^ 
shall  mean  a  railroad  or  railway  usually  operated  by  animal  power; 
'railroad  corporation'  and  'railroad  company,'  shall  mean  the  cor- 
poration which  lays  out,  constructs,  maintains  or  operates  a  railroad 
operated  by  steam  power;  'street-railway  company '  shall  mean  a 
corporation  by  which  a  street  railway  is  constructed,  maintained,  or 
operated." 

It  is  to  be  observed  that  the  following  chapter,  which  is  the 
chapter  concerning  street-railway  companies,  makes  no  provision 
for  an  action  of  tort  against  such  company,  if  a  life  is  lost  by  rea- 
son  of  its  negligence  or  the  gross  negligence  of  its  servants. 

The  plaintiff  contends  that  street-railway  companies  are  liable  to 
an  action  of  tort  under  section  6  of  chapter  73  of  the  Public  Stat- 
utes. This  provides  that  "  if  the  life  of  a  passenger  is  lost  by  rea- 
son of  the  negligence  or  carelessness  of  the  proprietor  or  proprie- 
tors of  a  steamboat  or  stage  coach,  or  of  common  carriers  of  pas- 
sengers, or  by  the  unfitness  or  gross  negligence  or  carelessness  of 
their  servants,  or  agents,  such  proprietor  or  proprietors  and  com- 
mon  carriers  shall  be  liable  in  damages  not  exceeding  $5000  nor 
less  than  $500,  to  be  assessed  with  reference  to  the  degree  of  cul- 
pability of  the  proprietor  or  proprietoi*s  or  common  carriere  liable, 
or  of  their  servants  or  agents,  and  recovered  in  an  action  of  toit 
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commenced  within  one  year  from  tlie  injury  causing  tlie  death,  by 
tlie  executor  or  administrator  of  the  deceased  person  for  the  ase 
of  tlie  widow  and  children  of  the  deceased."  Tliis  is  a  re-enact- 
meut,  in  substantially  the  same  words,  of  the  statute  of  1881, 
chapter  199,  which  was  the  lirst  statute  to  give  an  action  of  tort 
for  the  loss  of  life  against  any  common  carrier  of  passengers.  It 
is  true  that  the  phrase  "  common  carriers  of  passengei-s"  is  broad 
enouii;h  to  include  street-railway  companies;  but  when  we  consider 
the  history  and  coni'se  of  legislation  upon  tliis  subject,  we  are 
brought  to  the  conchision  that  this  enactment  was  not  intended  to 
include  and  apply  to  such  companies. 

Railroad  and  other  carriers  of  passengers  were  firet  made  liable 
for  damages  for  the  loss  of  life  caused  by  their  negligence,  by  the, 
statute  of  1840,  chapter  80,  which  provides  that  ''  if  the  life  of  any 
person,  being  a  })assenger,  shall  be  lost  by  reason  of  the  negligence 
or  carelessness  of  the  proprietor  or  proprietoi-s  of  any  railroad, 
steamboat,  stage  coach  or  of  common  carriers  of  passengers,"  such 
proprietor  or  common  carriers  shall  be  liable  to  a  line,  to  be  i-e- 
covered  by  indictment  for  the  use  of  the  widow  and  children  of 
the  deceased.  Under  this  statute,  clearly  railroads  were  liable  to 
an  indictment  which  could  be  brouo:ht  at  any  time  within  six 
years  after  the  injury  Ciiusing  the  death.  Commonwealth  v.  Bos- 
ton &  Worcester  R,  Co.,  11  Cush.  512. 

By  the  statute  of  1853,  chapter  414,  railroad  corporations  were 
made  liable  to  indictment  for  the  loss  of  life  of  persons  not  passen- 
gere,  and  it  was  provided  that  all  indictments  against  any  railroad 
corporation  for  loss  of  life  shall  be  prosecuted  within  one  year  from 
the  injury  causing  the  death.  These  provisions  were  re-enacted  in 
the  General  Statutes,  as  to  railroad  corporations,  in  chapter  63, 
sections  97  and  98,  and  as  to  other  carriers,  in  chapter  160,  section 
34,  which  significantly  omits  "railroad  "  from  the  enumeration  of 
carriers  liable  under  it. 

Under  the  General  Statutes,  it  was  held,  that  while  indictments 
against  railroad  corporations  must  be  brought  within  one  year,  in- 
dictments agahist  other  carriers,  to  whom  the  statute  applied, 
might  be  brought  at  any  time  within  six  years.  Commonwealth 
V.  East  Boston  Ferry  Co.,  13  Allen,  589.  It  is  thus  seen  that 
after  the  passage  of  the  general  act  as  to  the  liability  of  carriere  in 
IS  10,  the  legislature  enacted  special  statutes  applicable  to  railroad 
corporations,  which  were  inconsistent  with  the  general  act.  The 
legislature  could  not  have  intended  that  milroad  corporations  should 
be  liable  under  two  inconsistent  statutes  covering  the  same  sub* 
ject, 

The  effect,  therefore,  of  the  latter  special  legislation  was  to  re- 
peal so  much  of  the  statute  of  1840  as  applied  to  railroad  corpo- 
rations, or,  in  other  words,  to  take  railroad  corporations  out  of  the 
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operation  of  tlie  earlier  statute.  The  same  reasoning  applies  in 
the  cjise  of  street-railway  companies. 

By  the  statute  of  1864,  sti*eet-railway  companies  were  made  li- 
ble  to  indictment  for  the  loss  of  life  of  a  passenger  or  of  a  person 
not  a  passenger,  and  it  was  provided  that  the  indictment,  as  in  the 
case  of  steam-raih'oad  company,  must  be  brought  within  one  year 
of  the  injury.  Stat.  1864,  chap.  224,  §§  37,  38.  These  provisions 
were  re-enacted  in  the  statute  of  1871,  chapter  381,  sections  48-50. 
These  provisions  were  inconsistent  with  the  statute  of  1840,  jind 
the  effect  was  to  take  street-railway  companies  out  of  the  operation 
of  that  statute.  The  statute  of  1874,  chapter  372,  has  no  bearing 
upon  the  case,  as  it  does  not  rej>eal  the  statute  of  1871,  above  cited, 
action  163,  as  to  the  liability  for  loss  of  life  being  applicable  only 
to  railroad  corporations  operated  by  steam  power,  and,  as  to  them, 
bein^  a  re-enactment  of  laws  previously  in  force. 

Ave  come  now  to  the  statute  of  1881,  chapter  199,  which  fii-st 
ave  an  action  of  tort  against  carriers  of  passengers  for  the  h)S8  of 
ife.  It  is  clear  that  the  first  section  does  not  apply  to  street-rail- 
way companies.  But  it  is  useless  to  discuss  this,  because  the  stat- 
ute was  repealed  in  a  .few  months  by  the  same  legislature  w^hich 
enacted  it,  and  the  provisions  of  the  farst  section  were  embodied  in 
the  Public  Statutes,  chapter  112»  section  212,  in  a  form  which,  as 
we  have  seen  in  the  first  part  of  this  opinion,  includes  only  steam 
railroad  corporations. 

The  third  section,  re-enacted  in  the  Public  Statutes,  chapter  73, 
section  6,  in  its  description  of  the  parties  who  are  subject  to  the 
statute,  follows  exactly  the  words  of  the  General  Statutes,  chapter 
160,  section  34,  and  gives  against  snch  parties  a  new  remedy.  It 
was  not  intended  to  enlarge 'the  scope  of  that  provision  of  the 
General  Statutes  by  making  different  persons  or  corporations  sub- 
ject to  liability,  but  to  give  an  additional  remedy  against  the  same 
persons.  Being  in  the  same  words  as  the  previous  statute,  it 
should  receive  the  same  construction  unless  a  different  intention  is 
clearly  shown.  As  we  have  seen,  street-railway,  companies,  as 
well  as  steam- rail  road  corporations,  were  not  within  the  previous 
statute.  Each  had  special  provisions  as  to  liability  for  loss  of  life, 
and  if  the  legislature  had  intended  to  include  them,  or  either  of 
them,  in  the  third  section  pf  the  statute,  it  would  Jiave  been  nat- 
ural to  specify  them  in  the  statute.  One  construction  is,  in  some 
degree,  confirmed  by  the  passage  of  tlie  statute  of  1886,  making 
street-railway  companies  liable  in  actions  of  tort,  a  statute *whicn 
was  unnecessary  if  they  were  already  so  liable. 

For  these  reasons  we  are  of  opinion  that  prior  to  the  statute  of 
1886,  a  street-railway  company  was  not  liable  to  an  action  of  tort 
for  the  loss  of  the  life  of  a  pei-son,  whether  a  passenger  or  not  a 
passenger. 

Judgment  affirmed. 
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Cahbbiiws  B.  Co, 

{Advance  Que,  MateaehuMetU,    May  9,  1887.) 

Prior  to  tbe  Massaclmsetts  statute  of  1886,  ch.  140,  a  etreet-ndlway  com- 
pany was  not  liable  to  an  action  of  tort  for  negligently  causing  tbe  death  of 
a  person,  whether  a  passagenger  or  not,  upon  its  road.  ^ 

Holland  o.  Lynn,  etc.,  B.  Co.,  eupra,  followed. 

Action  of  tort  by  the  administrator  of  the  estate  of  Frank  H. 
Giiiui,  to  recover  for  the  loss  of  the  testatoi-'s  life,  on  October  11, 
1885,  by  the  negligence  of  the  defendant,  and  the  gross  negligence 
of  its  servants  and  agents.  The  writ  was  dated  October  11,  1885. 
The  plaintiff^s  declaration  contained  six  counts.  The  first  and 
second  count  alleges  that  the  intestate  was  a  passenger,  and  de- 
fendant a  railroad,  operating  a  street  railway  in  Cambridge  ;  the 
third  and  fourth  counts  that  the  plaintiiFs  intestate  was  in  the  ex- 
ercise of  due  care,  but  was  not  a  passenger,  or  in  the  employment 
of  defendant,  and  that  the  defendant  was  a  railroad  corporation, 
operating  a  street  railway  in  Cambridge  ;  the  fifth  and  sixth  counts 
that  the  plaintiff^s  intestate  was  a  passenger,  and  the  defendant  was 
a  common  carrier  of  passengers.  The  answer  of  tbe  defendant 
was  a  general  denial.  At  the  trial  in  the  superior  court,  at  the 
close  or  the  evidence,  the  defendant  requested-  the  court  to  rule 
that  there  was  no  statute  under  which  the  third  and  fourth  counts 
could  be  sustained,  and  that  upon  the  offer  of  proof  the  plaintifiPs 
intestate  ceased  to  be  a  passenger  before  the  accident,  and  that, 
therefore,  the  first,  second,  fifth,  and  sixtli  counts  could  not  be  sus- 
tained. The  court  ruled  as  requested,  and  ordered  the  jury  to  re- 
turn a  verdict  for  the  defendant  on  all  the  counts.  The  plaintifiE 
alleged  exception. 

S,  J.  Elder  ^vit\A  J.  S.  Wheeler  for  plaintiff. 
S.  Hoar  and  W,  H.  Martin  for  defendant, 

Morton,  Ch.  J. — This  case  is  decided  by  Holland  t?.  Lynn  & 
Boston  R.  Co.,  ante.  Whether  the  plain tiff^s  intestate  was  a  pas- 
senger or  not,  at  the  time  of  his  injury,  the  defendant  being  a 
street-railway  company,  is  not  liable  in  an  action  of  tort 

Exceptions  overruled. 
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'  Where  a  nolle  prosequi  is  entered  by  the  procarement  of  the  party  prose- 
cuted, or  by  his  consent,  or  by  way  of  compromise,  such  party  cannot  main- 
tain an  action  for  malicious  prosecution.  Hence,  where,  by  procurement  of 
defendant's  attorney,  the  district-  attorney  entered  a  nolle  prosequi  on  defend- 
ant's appeal  to  the  superior  court,  an  action  for  malicious  prosecution  could 
not  be  maintained. 

The  mere  entry  of  a  complaint  before  a  trial  justice,  and  the  issue  thereon 
of  a  warrant  of  arrest,  will  not  render  the  complaining  party  or  his  principal 
liable  in  trespass  for  the^acts  of  the  officer  in  serving  the  warrant. 

An  act  done  by  legal  authority  does  not  constitute  an  assault. 

On  plaintifPs  exceptions.    Overrnled. 

Action  of  tort  against  the  Boston  &  Albany  R.  Co :  the  declara- 
tion being  in  two  counts,  one  fur  malicious  prosecution^  and  the 
other  for  false  imprisonment. 

The  prosecution  complained  of  was  a  complaint  before  a  trial 
justice  for  Norfolk  county,  made  by  one  Sargent,  a  conductor  of 
the  defendant,  that  the  plaintiff,  at  a  certain  date  and  place  in  said 
Norfolk,  "  did  then  and  thei'e,  being  in  the  cars  of  the  Boston  & 
Albany  R.,  unlawfully  refuse  to  pay  or  give  an  equivalent  for  his 
fare  from  Natick  to  Wellesley  ;"on  which  complaint  a  warrant  was 
issued,  defendant  arrested  and  brought  before  tlie  trial  justice, 
tried,  convicted,  fined,  and  recognized  upon  his  appeal  to  the  supe- 
rior court,  where  the  district  attorney  entered  a  nolle  prosequi  of 
the  complaint  upon  the  record,  in  the  following  form  : 

^^  I  will  no  farther  prosecute  this  complaint. 

"  EVBEETT  0.  BUMPUS,  Dist.  Atty." 

The  foregoing  facts  constituted  the  imprisonment  complained 
of  in  the  second  count.  The  record  of  said  proceedings  was  in 
evidence. 

At  the  trial  in  the  superior  court  before  Thompson,  J.,  the 
plaintiff  introdnced  evidence  tending  to  nhow  that  on  the  day  re- 
ferred to  lie  pwrdiQsed  a  ticket  from  Natick  to  Newton  on  the 
Boston  &  Albany  B.,  paying  twenty-five  cents  therefor ;  that  the 
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ticket  so  pnrcbased  was  apparently  an  unlimited  and  unrestricted 
ticket,  and  was  in  the  following  form : 


BOSTON  $i  ALBANY  RAILROAD. 

00 

OB 

A 

i*                    NATICK                   If 

TO 

NEWTON. 

G.  N.  QRIGGS,  G.  T.  A. 

The  plaintiff  purchased  it,  intending  to  stop  over  on  said  ticket  at 
Wellesley  station,  which  is  between  Natick  and  Newton,  and  sup- 
posing  tliat  he  had  a  right  to  stop  over  on  it,  but  did  not  communi- 
cate liis  purpose  to  the  station-master,  from  whom  he  purchased 
the  ticket.  Upon  the  train  he  presented  tlie  ticket  and  asked  for 
a  stop-over  check  at  Wellesley.  The  conductor  took  the  ticket 
into  his  possession,  and  returned  it  again  to  the  plaintiff,  and  re- 
fused to  give  him  a  stop-over,  and  demanded  that  he  should  pav  a 
cash  fare  from  Natick  to  Wellesley,  or  give  up  the  whole  ticket 
to  Newton.  The  plaintiff  tendered  said  ticket  to  the  conductor  to 
be  punched,  which  the  conductor  refused  to  do,  stating  that  that 
would  destroy  its  value  upon  the  next  train.  The  plaintiff  said  he 
would  take  his  chances  on  that.  The  plaintiff  said  to  the  con- 
ductor  that  he  had  purchased  the  ticket  supposing  he  had  a  right 
to  stop  over  on  it.  Plaintiff  refused  to  pay  a  cash  fare  for  the  dis- 
tance ridden,  and  refused  to  surrender  his  ticket  except  upon  the 
terms  aforesaid.  The  conductor  said  to  the  plaintiff  tnat  he  was  a 
new  conductor,  and  had  never  had  a  case  of  the  kind  before,  and 
did  not  know  but  the  plaintiff  was  right.  If  plaintiff  would  give 
him  his  name  and  address  (which  plaintiff  did),  he  would  refer  the 
case  to  the  officers  of  the  railroad,  and  if  plaintiff  was  in  error, 
they  would  notify  the  plaintiff  of  tlie  error,  and  he  could  come  in 
there  and  make  good  the  deficiency.  If  plaintiff  was  in  error, 
plaintiff  said  he  would  pay  what  he  owed  the  road.  Plaintiff 
claimed  he  made  a  "contract"  by  this  convei'sation  with  the  con- 
ductor to  refer  it  to  the  officers  of  the  road. 

Plaintiff  got  off  from  the  train  at  Wellesley  without  having  paid 
any  cash  fare  or  ticket,  and  later  in  the  same  day  continued  his 
journey  from  Wellesley  to  Newton,  then  surrendering  said  ticket, 
in  the  condition  in  which  he  had  bought  it,  to  the  conductor  on 
the  later  train. 

The  former  conductor  told  the  plaintiff  that  it  was  against  the 
rules  to  issue  a  stop-over  check,  but  did  not  show  the  rules.  Said 
conductor  was  named  Sargent,  and  was  the  same  person  who  made 
the  complaint  to  the  trial  justice.  He  was  requested  to  show  the 
printed  rules,  both  at  said  conversation  on  the  cars  and  before  the 
trial  justice,  but  did  not  have  them. 
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The  next  thing  the  plamtiflf  heard  of  the  matter,  after  said  oc- 
currences on  the  cars,  he  received  a  letter  requesting  his  appear- 
ance, from  the  officer  who  served  the  warrant,  and  thereupon, 
October  17,  wrote  a  letter  to  the  general  manager  of  the  railroad 
company,  and  stated  his  view  of  the  facts,  to  which  he  received  a 
reply  dated  October  19,  received  the  day  after  his  conviction  be- 
fore the  trial  justice.  The  letter  from  the  plaintiff  to  the  general 
manager  was  received  by  him  and  referred  to  the  general  traffic 
manager  to  take  such  action  as  he  saw  lit. 

Said  geheral  traffic  manager  of  the  railroad  testified  that  this 
matter  was  referred  to  him  ;  that  such  reports  came  under  his  gen- 
eral charge;  that  he  gave  conductor  Sargent  instructions  to  go  to 
the  justice  and  state  the  facts  to  him,  and  ask  the  justice  to  take 
action  in  the  way  of  bringing  this  Mr.  Langford  to  a  prosecution. 

In  the  printed  book  of  the  regulations  of  the  road,  giving  direc- 
tions to  the  conductors  as  to  their  duties  in  regard  to  stop-over  checks^ 
was  the  reguhition.  "  No  stop-overs  will  be  issued  on  tickets  sold 
at  rates  less  than  fifty  cents ;"  and  it  was  the  duty  of  the  conductor 
to  refuse  to  give  such  stop-over;  and  he  had  no  authority  to  punch 
said  ticket  and  leave  it  in  possession  of  plaintiff. 

The  plaintiff  testified  tuat,  after  his  conviction  by  the  trial  jus- 
tice upon  said  complaint,  he  employed  Gerge  W.  Morse,  Esq.,  as 
his-attorney,  to  attend  on  his  behalf  to  any  further  proceedings  in 
the  said  complaint  upon  appeal  in  the  superior  court ;  that  he  him- 
self never  personally  appeared  in  said  superior  court ;  but  that  he 
learned  from  his  said  attorney  that  said  George  W.  Morse  acting 
as  attorney  for  the  plaintiff,  got  the  district  attorney  to  enter  said 
nolle  prosequi. 

The  coui't  ruled  that  the  facts  as  proved  by  the  plaintiff  did  not 
entitle  him  to  recover  in  this  action,  and  instructed  the  jury  to  return 
a  verdict  for  the  defendant,  to  which  ruling  the  plaintiff  excepted. 

Morse  cfe  Lane  and  William  Webster  for  plaintiff. 

Samuel  Hoar  for  defendant. 

MoBTON,  Ch.  J.,  delivered  the  opinion  of  the  court : 
The  fii-st  count  of  the  plaintiff's  declaration  is  in  substance,  a 
count  for  malicious  prosecution ;  and  it  cannot  be  main- 
tained, because  the  evidence  fails  to  show  such  a  deter-  tokd'^T'co!!' 
mination  of  the  prosecution  alleged  to  be  malicious  as 
will  entitle  the  plaintiff  to  maintain  this  action.  The 
entry  of  noUe  prosequi  by  the  district  attorney,  of  his  own  motion^ 
followed  by  a  discharge  of  the  accused  party  by  the  court,  may  be 
such  a  termination  of  the  prosecution  as  will  enable  the  party  to 
maintain  an  action  for  mcllicious  prosecution.  Graves  v.  I)aw80Dy 
133  Mass.  419. 

But  our  cases  uniformly  hold  that  where  a  nolle  prosequi  is  en. 
tered  by  the  procurement  of  the  party  prosecuted,  or  by  his  con* 
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661) t^  or  by  way  of  compromiBey  sucli  party  cannot  have  an  aetion  for 
malicious  prosecution.  Parker  v.  Farley,  10  Cusk  279 ;  Coapid 
9k  Ward,  106  Mass.  289 ;  Graves  v.  Dawson,  130  Mass.  78. 

In  the  case  at  bar,  after  the  complaint  against  the  plaintiff  was 
entered  in  the  superior  court  upon  his  appeal,  a  ncUepronegui  was 
entered  by  the  district  attorney,  by  the  procurement  of  the  attor- 
ney of  the  plaintiff.  No  discharge  was  ordei^d  by  the  court.  The 
superior  court  rightly  ruled  that  the  plaintiff  court  could  not 
maintain  his  count  for  malicious  prosecution. 

The  second  count  is  for  assault  and  false  imprisonment.  One 
pabtt  mtBKLT  of  the  agents  of  the  defendant  made  a  complaint  to  a 
n!]u!fT"°  ^Hor  trial  justice  af^ainst  the  plaintiff  for  unlawfully  refus- 

UABLB  FOR  ACTS     ,  /*  \^        r  *J       ^1  •    j.        ^         ^t    ** 

OP  oFincsit  iH  inv  to  pay  ins  fare:  and  the  mafi:istrate  thereupon 
KANT.  issued  his  warrant  in  due  form  for  the  arrest  of  the 

plaintiff.  Neither  the  defendant  nor  any  of  its  agents  did  any- 
thing except  to  enter  tlia  complaint.  It  is  well  settled  that  where 
a  person  does  no  more  than  this,  he  is  not  liable  in  trespass  for  the 
acts  done  by  the  officer  in  serving  the  warrant,  even  though  the 
magistrate  has  no  jurisdiction  to  issue  the  warrant.  Baiter  v^ 
Stetson,  7  Gray,  53. 

In  the  case  before  us,  the  magistrate  had  jurisdiction  of  the 
subject-matter  and  of  the  parties.  Although  the  complaint  was 
defective,  the  warrant  was  good  on  its  face,  and  an  arrest  under  it 
was  an  act  done  by  virtue  of  legal  authority,  and  does  not  con- 
stitnte  an  assault.     Coupal  v.  Ward,  vM  supra. 

Exceptions  overruled. 

Malicious  Prosecution. — In  an  action  for  malicioua  prosecution  by  a  pas- 
senger wbose  arrest  was  caused  by  a  conductor  for  not  paying  his  fare  evi- 
dence tended  to  show  that  the  plaintiff,  on  a  trip  from  A.  to  B.  offered  a 
**  ticket  from  A.  to  B.  and  return,'*  which  he  had  already  used  for  a  trip 
from  A;  to  B.,  and  which  conductor  refused  to  accept.  Plaintiff  thereupon 
refused  to  pay,  but  saying  that  he  had  no  money  because  he  supposed  the 
ticket  gooQ,  promised  to  pay  when  they  should  arrive  at  B.,,and  offered  his 
ticket  as  security,  which  was  refused.  Upon  arriving  at  B.  the  conductor 
caused  his  arrest  before  leaving  the  car  for  fraudulently  evading  payment  of 
fare  by  leaving  the  car  without  such  payment,  and  upon  trial  plaintiff  was 
acquitted.  Held^  that  there  was  sufficient  evidence  of  want  of  probable 
cause  to  support  verdict  for  plaintiff.  Krulevitz  v.  East.  Ry.  (Mass.),  26  Am. 
&  Eng.  R  R.  118.  See  Lowe  v.  Wartman  (K.  J.)  8  East.  Rep.  780-781  n. ; 
Hatch  9.  Cohen,  84  N.  C.  602.  As  to  liability  of  corporations  for  malicious 
prosecution  see  26  Am.  &  Eng.  R.  R.  Cas.  134,  n. 

Nol.^prosi — ^If  a  noL  pro%,  is  entered  for  reasons  other  than  an  irregularity 
or  informality  in  the  indictment — ^as  for  instance  because  it  is  believed  that 
the  prosecution  cannot  be  sustained — after  the  expiration  of  the  term  an  ac- 
tion for  malicious  prosecution  is  not  maturely  brought.  Woodworth  v. 
Wles,  61  Wis.  44. 
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NcyrB.»Th6  mode  of  citing  the  American  and  English  Ballroad  Cases  is  as 
follows : 

80  Am.  &  Eng.  R.  R.  Cas. 


The  index  contains  references  to  the  decisions  and  to  the  notes.  References 
to  the  decisions  are  to  the  pages  upon  which  the«ases  begin.  References  to  the 
notes  are  to  the  pages  upon  wnich  the  propositions  statedln  the  index  are  found. 
References  to  Constitutional  or  Statutory  Frovisions  are  to  the  pages  upon  which 
they  are  cited. 

ABAVDOnOEHT. 

See  Eminent  Dokaik. 

Abandonment  of    condemnation    proceedings.     Rule    in    New    York. 

Contrary  doctrine.  Rule  in  Illinois  and  Iowa.  Missouri  doctrine  as 
regulated  by  statute.     271  n. 

Abandonment  of  work  before  completion  is  sufficient  ground  for  en- 
joining action  upon  subscription  to  stock.    527  n. 

Abandonment  of  road  as  a  defence  to  action  to  recover  subscription. 
628  fi. 

Liability  for  costs  upon  abandonment.    272. 

Proof  of  abandonment  of  construction  by  railroad  will  defeat  an  action  to 
recover  unpaid  subscriptions  to  its  stock,  and  such  abandonment  is 
for  the  jury  to  determine.    Delaware,  etc.,  R.  Co.  9.  Rowland.    524. 

A0CB88. 

X 

See  Damagbs. 

Acnon. 

See  IsjuHonoir;  Pabtibs  to  Actionb;  PLBADme. 

ACT  OF  eOD. 

Failure  to  stop  at  station.    Act  of  God.    626  n. 

ABUSnOHB. 

See  Eyidxncb. 

AueEinre  vbom  tsaih. 

See  PA88SKOBB8. 

80  A.  A;  K  R  Cas.--42 
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AueHxnre. 

See  PAB8BNOSB8. 

AxmiavT. 

See  Chabtbb;  Irtebbbt. 

An  amendment,  one  year  after,  alleging  unsafe  constmction  of  the  plat- 
form as  new  matter  in  an  action  for  damages  caused  bylailnre  to  pro- 
Tide  a  light  at  the  station  whereby  plaintiff  could  bare  avoided  his 
fall  does  not  introduce  a  new  cause  of  action,  and  is  not  barred  by  the 
Alabama  Statute  of  Limitations  of  one  year.  Alabama,  etc.,  R.  Co.  v. 
Arnold.     546. 

An  amendment  to  a  declaration  charging  negligence  different  from  that 
originally  relied  upon,  but  not  chang^ing  the  canse  of  action,  may  be 
allowed  even  penmng  introduction  of  evidence  by  defendant,  so  that 
the  pleadings  may  conform  to  the  evidence.  Harris  v.  Central  ^B. 
Co.    681. 

AinrOTATIOVS. 

4C<H>A8. 

See  Pa&tibs  to  Actiohs;  RBCstvxxa. 

See  Damages;  Pragtiob. 
Receipt  of  damages  waives  right  to  appeal.    890  n. 

Afip/kuices. 

Appliances.  Railroads  not  bound  to  provide  against  poadbility  of 
accident.     699  n. 

M$9auft 
Assault  by  servant.    686  ». 

Aftorne/  and  Clhnt 

See  Trial. 

Award. 

See  DAXAona. 

Bill  of  Lading. 

See  OARmnraa;  CARRncRs  of  Ltvb  Stock. 

Merger  of  previous  parol  a^preement  in  subsequent  bill  of  lading.    7  n. 

Effect  upon  carrier's  liabibty  of  statements  in  bill  of  lading  as  to  value 
of  goods.    12  91. 

Effect  of  recitals  in  bills  of  lading  as  to  quantity  and  value  of  goods  re- 
ceived.   101. 

Transfer  of  bills  of  lading  without  indorsement     106. 

Consignee  payinff  draft  attached  to  bill  of  lading  can  recover  damages 
of  carrier  for  delivering  goods  to  shipper.     106. 

Parol  agreement  for  contract  of  carriage  is  not  merged  in  snbieqiient 
bill  of  lading.    116. 

Blasting. 

See  BKnnnT  Doxaix. 
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Bona  F/d$  PurchaMr. 

See  MtJXioiPAL  Am  Bokdb. 

Bond$, 

See  Municipal  Aid  Bouds. 

Minority  bond-holden :  rights  of,  against  majority.    449  n« 
Priorities  between  contractors  holding  liens  on  road  and  purchasers  of 
certificates  of  bonds.    495  n. 

BuM'ng$, 

See  Dahaobs. 

Carrrart. 

See  Bnii  of  Ladino;  Oabsibbs  ov  Liyb  Stock;  CoiiBXOTiiro 

Carbibrs. 

Carrier's  liability  for  loss  of  market.     8  n. 

Power  of  common  carrier  to  limit  liability.     12  n. 

Effect  upon  carrier's  liability  of  statements  in  bill  of  lading  as  to  Tilae 

of  goods.     12  n. 
Allowance  of  interest  in  actions  against  carriers.    40  n. 
Duty  of  carriers  to  furnish  safe  cars  and  appliances.    48  n. 
Liability  of  carrier  where  consignor  selects  cars.    49  n. 
Construction  of  statutes  restraining  carriers  in  the  limitation  of  their 

common-law  liability.     55  n. 
Notices  to  carrier  of  claim  for  damages.     56  n. 
Liability  of  carrier  for  refusing  to  receiTe  freight.     66  n. 
Effect  of  recitals  in  biUs^  of  lading  as  to  quantity  and  value  of  goods 

receiTed.     101. 
Consignee  paying  draft  attached  to  bill  of  lading  can  recover  damages 

of  carrier  for  delivering  g^ds  to  shipper.     105. 
Common  carrier  cannot  dispute  title  of  party  delivering  goods  for  trauB- 

portation  by  setting  up  title  in  himself  or  third  person.    115. 
Partnership  contracts  over  connecting  lines.     115. 
Parol  agreement  for  contract  of  carriage  U  not  merged  in  subsequent 

bill  of  lading.     115. 
Party  contracting  with  carrier  may  bring  suit  for  loss  of  goods.     115. 
Carriers  not  bound  to  receive  certain  goods.     122. 
What  IB  sufficient  notice  to  carrier  to  stop  goods  in  transit.     126. 
Liability  of  carrier  for  negligence  in  not  notifying  consignee  of  arrival 

of  goods.     188. 
Liability  of  carrier  for  erroneously  informing  consignee  of  non-arrival 

of  goods.    188. 
Notice  to  consignee  of  arrival  of  goods.     188. 
Measure  of  damages  for  delay  in  carriage  of  g^ds.     185  n. 

Carrhr9  of  L'nm  Stock. 

See  CARBIBItB. 

Negligence  in   carriage  of  live  stock.    Contracts  limiting  liability. 

28  n. 
Beddinff  in  stock-car  catchine  fire.    Carrier's  liability.    28  n. 
Duty  of  carriers  to  furnish  sa^  cars  and  appliances.    48  ik 
Liability  of  carrier  where  consignor  selects  cars.    49  n. 

Can.  * 

See  Cabbiebs. 
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Common  Carnoro. 

See  CABBIBB8. 

CompromiBO, 
Release  procured  by  fraud.     606  n. 

Conditional  Convoyance. 

See  COKTETAHCB. 

Connecting  Carriers. 

Liability  of  carrier  for  negligence  of  connecting  line.    48  n. 

Discrimination  against  connecting  lines.    84. 

Carrier  may  prorate  through  freight  with  one  line  and  not  with  another. 

84. 
Partnership  contracts  oyer  connecting  lines.     115. 

Consequential  Damages. 

See  Dahaqes. 

Consoiidation. 

Sales  or  leases  of  railroad  as  distinguished  from  a  consolidation  thereof. 

163  n. 
Purchasers  at  foreclosure  sale  not  liable  for  debts  of  old  company. 

155  n 

Constitutional  Law. 

See  Intbrstatb  Commsbcb;  Municipal  Aid  Boin>8. 

Proper  police  regulations  are  not  regulations  of  interstate  commerce. 
71  n. 

Construction  of  Railroad. 

Subscription  conditioned  on  building  road  between  two  points.    What 

is  compliance.    245  n. 
Conditional  subscriptions.     254  n. 

Difference  between  sales  of  shares  and  subscriptions.     254  n. 
Material-man*s  lien.     258  n. 

Contract 

See  Bill  of  Lading;  Cakrierb. 

Ultra  vires  contracts.    62  n. 

Contractors. 

See  Mechanic's  Liens;  Tbesfabs. 

Liability  of  company  to  laborers  employed  by  contractors  in  conatmct- 

ing  road.     240  n. 
Priorities  between  contractors  holding  lien  on  road  and  purchasers  of 

certificates  of  bonds.     495  n. 
Equitable  lien  for  supplies  furnished.     498  n. 
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Contributory  NegligwcB, 


See  Passbngbbs. 


Alighting  from  moying  trains.    612  n. 

Alighting  from  moving  trains  by  order  of  conductor.    612  n. 

Boarding  moving  street  cars.    Contributory  negligence.    632  n. 

Jolting  of  car.    648  n. 

Biding  on  platforms  of  street  cars.     648  n. 

ConvB/ances, 

Conditional  conveyance  of  right  of  way.    278  n. 

Who  may  take  advantage  of  a  breach  of  condition.    278  n. 

When  formal  entry  by  grantor  for  breach  of  condition  is  unnecessary. 
279  n. 

Conditional  conveyance  of  right  of  way.  What  is  a  notice  to  a  purchas- 
ing company.     279  n. 

Title  acquired  by  railway  under  conveyance  of  right  of  way  by  land- 
owner.   803  n. 

Conveyance  of  right  of  way  without  specified  width  construed  to  mean 
as  wide  as  company  may  choose  to  occupy.     307  n. 

When  license  to  enter  upon  land  may  be  revoked.    807  n. 

Coats. 

Bee  Abandonmbnt. 

Crossings. 

See  Easbicbnt. 

Crossing  premises  of  another  company  when  necessity  is  shown.     287  n. 
Taking  property  and  franchises  of  another  company.    294. 
Condemnation  of  right  of  way  for  parallel  line.     294  n. 
Crossing  premises  of    another  company.     When  necessity  is  shown. 
298  n. 


Cu/imrts. 


Damages. 


Bee  Watbbs  and  Watbbcoubbbb. 


Bee  Appbal;   Compbohisb;  Intbbbst. 

(a)  Damages  hy  Carriers  of  Ooode  and  Live  Stock, 

Notices  to  carrier  of  claim  for  damages.    56  n. 

Measure  of  damages  for  delay  in  carriage  of  goods.     185  n. 

Measure  of  damages  for  the  overflow  of  land.    209  n. 

(b)  Damages  in  Eminent  Domain  Proceedings. 

Injury  caused  by  negligent  blasting.    Recovery  of  damages.     282  n. 
Award  to  jury  to  assess  damages  generally  not  disturbed.     276  n. 
Owner  at  time  land  was  taken  alone  entitled  to  damages.    844  n. 
When  the  vendee  is  entitled  to  damages.     845  n. 
Consideration  of  private  crossings  in  estimating  damage   in  eminent- 
domain  proceedings.     848  n. 
Risk  from  fire  may  he  considered  in  estimating  damages.    848  n. 
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JUnOTATIOVS— OmtimMi 
Damages —  ContinuecL 

Interest  on  damages  in  eminent«domain  proceedings.     Interest  from 

date  of  the  award  of  damages.     850  n. 
Railroad  company  may  have  interest  when  damages  are  redaoed  on 

appeal.     351  n. 
Measure  of  damages  for  injury  to  whole  property  where  only  part  is 

taken.    Statements  of  the  rule  in  such  cases.    Classified  authorities. 

858  n. 
Evidence  of  prospective  use  of  land  in  determining  damages.     861  n. 
Continuing  damages.     What  is  precluded  by  award  in  condemnation 

proceedings.    Presumption  that  all  the  injuries  were  estimated.    868. 
Difference  betweea  values  of  entire  tract  before  and  after  condemnation 

is  proper  measure  of  damages.     872  n. 
Evidence  of  sale  of  other  land  admissible  in  assessing  damages.    872  n. 
Receipt  of  damages  by  land-owner  waives  irregularities  in  condemna- 
tion proceedings.    389  n. 
Buildings  on  land  condemned.     890  n. 
Obstruction  of  access  to  property.     895  n. 
Damage  from  the  obstruction  of  a  private  way.    895  a. 
Smoke,  noise,  etc.,  as  an  element  of  damage.     406  n. 
Consequential  damages  to  land  not  actually  taken  for  public  use.    The 

Pennsylvania  doctrine.     Connecticut.     406  n. 
Elevated  railroads.    Damages  to  abutting  land-owners.    421  n. 
Smoke,  noise,  etc.,  is  an  element  of  damages.     421  n. 
Fences  as  an  element  of  damage  in  eminent- domain  prooee  dings.  431  n 

(c)  Damages  of  Carriers  hy  Passengers, 

Excessive  damages.    For  wrongfully  ejecting  a  passenger.    644  n. 
Damages  held  not  excessive.     For  injuries  m  railroad  accident.     For 

carrying  passenger  beyond  destination.     544  n. 
Carrying  passenger  beyond  destination.     Exemplary  damages.     When 

awardea.     579  n. 
Exemplary  damages  in  cases  of  gross  negligence.     Rule  of  the  Supreme 

Court  of  the  United  States.     580  n. 

Dangerous  Goods. 

Carriers  not  bound  to  receive  certain  goods.     122. 

DefecthfB  Cars, 

See  Carbibbs. 

Delay. 
Measure  of  damages  for  delay  in  carriage  of  goods.    185  n. 

Delivery. 

Liability  of  carrier  fornegligrence  in  not  notifying  consignee  of  arrlTal  of 

goods.     188. 
Liability  of  carrier  for  erroneously  informing  consignee  of  non-anlTal 

of  goods.     188. 
Notice  to  consignee  of  arrival  of  goods.    188. 

DesHnat'on. 

See  Pasbbngebs. 
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Discriminat/on. 

See  Fbbioht. 
Dissofuf/on. 

When  receiyen  will  be  appointed,  and  power  to  appoint  them.  158  n. 
Grounds  for  appointment  of  receivers.  How  far  mscretionary.  159  n. 
Discharge  of  receiyer.    161  n. 

DMdend9, 

See  8t9Ck. 

Easement 

See  Damagbs. 

Private  crossings:  consideration  of,  in  estimating  damages  in  c6n- 
demnation  proceedings.    848  n. 

Ejectment 

Ejectment  against  railroad  company  entering  upon  land  without  con- 
demnation.   818  n,  388. 

ft 

Elevated  Railroads. 

See  DA3IAGE8. 

Eminent  Domain. 
See  Contractors;    Cokbtrttction  of  Railroad;  Damages;    Eyidbncb. 

Company  trespassing  on  land  adjoining  right  of  way.     232  n. 

Abandonment  of  condemnation  proceedings.  Rule,  in  New  York. 
Contrary  doctrine.  Rule  in  Illinois  and  Iowa.  Missouri  doctrine  as 
regulated  by  statute.     271  n. 

Liability  for  costs  upon  abandonment.    272  n. 

Procedure  and  practice  in  condemnation  proceedings.  Statute  requir- 
ing a  description  of  the  lands  to  be  set  forth  in  the  petition.  What 
is  sufficient.  Time  allowed  under  Nebraska  statute.  Proceedings 
necessary  to  appeal  from  assessment  of  damages  under  Nebraska 
statute.     Transcript.     272  n. 

Award  of  jury  to  assess  damages  generally  not  disturbed.     276  n.    . 

Conditional  conveyances  of  right  of  way.     278  n. 

Who  may  take  advantage  of  a  breach  of  condition.     278  n. 

When  formal  entry  by  grantor  for  breach  of  condition  is  unnecessary. 
279  n. 

Conditional  conveyance  of  right  of  way.  What  is  a  notice  to  a  purchas- 
ing company.    279  n. 

Crossing  premises  of  another  company  when  necessity  is  shoyrn.     287  n. 

Taking  property  and  franchises  of  another  company.     294  n. 

Condemnation  of  right  of  way  for  parallel  line.     294  n. 

Crossing  premises  of  another  company.  When  necessity  is  shown. 
298  n. 

Title  acquired  by  railway  under  conveyance  of  right  of  way  by  land- 
owner.  303  n. 

Conveyance  of  right  of  way  without  specified  width  construed  to  mean 
as  wide  as  company  may  choose  to  occupy.     807  n. 

When  license  to  enter  upon  land  may  be  revoked.     307  n. 

Ejectment  against  railroad  company  entering  upon  land  without  con- 
demnation.   813  n. 
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Eminent  Domain — Continued, 

The  power  of  eminent  domain  is  a  franchise.    813  n. 

The  right  of  eminent  domain.  How  granted.  How  lost  or  transferred. 
813  n. 

Franchises  of  road  pass  to  purchaser  at  foreclosure  sale.    815  n. 

Location  of  the  termini  of  a  road.    828  n. 

Rival  line  cannot  defeat  building  of  road.     828  n. 

Interest  acquired  by  railroad  company  in  right  of  way.    830  n. 

Office  of  a  view  of  the^premises  by  a  jury  in  condemnation  proceedings. 
331  n. 

Impression  produced  by  view  of  the  premises  not  part  of  the  evidence. 
Contrary  doctrine.     Statutory  provisions,  Kansas  and  Iowa.     832  n. 

Fences  as  an  element  of  damage  in  eminent-domain  proceedings.  338  iu 

Effect  of  fence  laws.     889  n. 

Owner  at  time  land  was  taken  alone  entitled  to  damages.     344  n. 

When  the  vendee  is  entitled  to  damages.     345  n. 

Private  crossings,  consideration  of,  in  estimating  damages  in  condem- 
nation proceedings.     348  n. 

Opinion  evidence  as  to  value  of  land  in  condemnation  proceedings. 
355  n. 

Admissions^of  owner  as  to^  value  of  land  taken.    355  n. 

When  proceedings  to  condemn  are  ineffectual.  Entry  is  a  trespass. 
879  n. 

Ejectment  against  railroad  entering  on  land  without  condemnation. 
883. 

Liability  of  (company  for  ^trespasses  committed  by  contractor  in  build- 
ing road.     386  n. 

Receipt  of  damages  by  land-owner  waives  irregularities  in  condemna- 
tion proceedings,     389  n. 

Receipt  of  damages  waives  right  to  appeal.     890  n. 

Elevated  railroads.    Damages  to  abutting  land-owners.    421  n. 

Condemnation  of  mortgaged  property.  Rights  of  mortgagee.  Con- 
trary doctrine.    Judgment  of  foreclosure.    436  n. 

Eifidence. 

See  Damages. 

Opinion  evidence  as  to  value  of  land  in  condemnation  proceedings. 

855  n. 
Admissions  of  owner  as  to  value  of  land  taken.     355  n. 
Negligence.     When  presumed.     621  n. 
Declaration  of  agents  and  servants.     639  n. 
Examination  of  person  by  order  of  court.     644  n. 
Condition  of  track.     644  n. 
Remarks  of  counsel.     644  n. 

Examination  of  Person. 

See  Eyidencb. 

Execution. 

Purchasers  at  foreclosure  sale  not  liable  for  debts  of  old  company. 
155  n. 

Exemplary  Damagee. 

See  Damages. 
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Expert  £¥i<fenc§ 

See  Eyidencb. 

ExploBion. 

See  Nbgligbkcb. 

Fences. 

See  Damages. 

Fences  as  an  element  of  damages  in   eminent-domain  proceedings. 

838  n. 
Effect  of  fence  laws.    889  n. 

Fire. 

See  Damages. 

Floods. 

See  Watebs  ajh)  Watebcoubses. 

Foreclosure. 

See  Mobtgage. 

Franchises  of  road  pass  to  purchaser  at  foreclosure  sale.    815  n. 
When  sale  of  mortgaged  property  in  foreclosure  proceedings  will  be 
ordered.    449  n. 

Foreign  Corporation. 

Power  of  foreign  corporation  to  hold  land.    144  n. 
The  Pennsylvania  statute  prohibiting  foreign  corporation  from  holding 
real  estate.     145  n. 

Franchises. 

See  Cbossikgb;  Eminent  Domain;  Fobeclosubb. 

The  power  of  eminent  domain  is  a  franchise.     818  n. 
The  right  of  eminent  domain.    How  granted.    How  lost  or  transferred. 
818  n. 

Fraud. 

See  CoMPBOMiSE. 

Frwght. 

Discrimination  resting  on  amount  of  freight  supplied  illegal    78. 
Recovery  back  by  shipper  of  overcharges.     78. 
Discrimination  against  connecting  lines.     84. 

Carrier  may  prorate  through  freight  with  one  line  and  not  with  an- 
other.   84. 

Guaranty.  \ 

Agreement  of  one  company  to  guarantee  dividends  of  another.     628  n. 
Rulroad  may  guarantee  to  steamboat  line  that  earnings  will  amount  to 
certain  sum.     638  n. 

Injunction. 

See  Abandonment. 
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itttBTBSt 

See  Damages. 
Allowance  of  interest  in  actions  against  carriers.    40  fk 

SnterstaH  Commerce. 

See  Fbbioht. 

Proper  police  regulations  are  not  regulations  of  interstate  commerce. 

71. 
What  is  interstate  commerce.    76. 

Judicial  Sale, 

See  FOBECLOBUBB. 

Jury  of  Viewers, 

See  pRAcncB. 

Laborer. 

See  Master  autd  Sebyant. 

Land, 

Power  of  foreign  corporation  to  hold  land.     144  n. 
The  Pennsylvania  statute  prohibiting  foreign  corporation  from  holdings 
real  estate.     146  n. 

Lease, 

See  Sale. 

License. 

See  Ck>NYBYAKOB. 

Lien, 

See  CoNSTBucTioiT  OF  Railboad. 

Equitable  lien  for  supplies  furnished.     498  n. 

Mortgage  covering  after-acquired  property  does  not  displace  lien  on 
such  property.    498  n. 

Lights, 

See  Statioks. 

Loss  of  Market, 

See  Cabbdebb. 

Malicious  Prosecution, 
Malicious  prosecution.  *  Nd,  pros,    656  n. 

Mandamus. 

See  Public  Dunsa. 

Market 

See  Cabriebs. 
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MasHr  and  Seimuit 

See  Assault. 

Material-man^s  lien.    258  n. 

Liability  of  company  to  laborers  employed  by  contractor  in  constructing 
road.     840  n. 

MaHrhU-mwi. 

See  CoNSTBUcnoir  of  Railboad. 

Mechanics'  Uen$. 
When  mechanics'  liens  haye  priority  oyer  mortgage.    495  n. 

Mortgage- 

Condemnation  of  mortgaged  property.  Rights  of  mortgagee.  Con- 
trary doctrine.     Judgment  of  foreclosure.     485  n. 

When  sale  of  mortgaged  property  in  foreclosure  proceedings  will  be 
ordered.     449  n. 

Relative  priority  of  railroad  mortgagees  and  of  general  creditors  as  to 
funds  in  hands  of  receiver.     453  n. 

When  mechanics'  liens  have  priority  over  mortgage.    495  n. 

Mortgage  covering  after-acquired  property  does  not  displace  lien  on 
such  property.     498  n. 

Munhipaf  Aid  Bonds. 

Constitutionality  of  acts  authorizing  municipal  subscriptions.     265  n. 

Municipal  subscriptions  to  railroad  companies.     265  n. 

Exercise  of  the  power.   (Municipal  subscriptions  to  railroad  companies.) 

266  n. 
Bona-Jide  holders.     (Municipal  Aid  Bonds.)    267  n. 

Negligence. 

See  Carbibrs;   Carriers  of  Livb   Stock;   EMn^Birr  Domain  ; 
Passbnoers;    Watbbs  and  Watbbcoubsbs. 

Injuries  on  turn-tables.    165  n. 

Liability  of  company  for  injuries  caused  by  defective  station  appoint- 
ments.    171  n.   ' 

Liability  of  company  for  injury  caused  by  defective  station  appointments 
to  persons  not  passengers.     172  n. 

Liability  of  company  for  injuries  caused  by  defective  station  appoint- 
ment to  trespassers.     172  n. 

Liability  of  carrier  for  injuries  to  adjacent  property  caused  by  explosion 
of  nitro-fflycerine.    176  n. 

Liability  of  receiver  for  torts  of  road  leased  by  him.     222  n. 

Leave  to  sue  receivers.     122  n. 

Noise. 

SeeDAJiAOBfl^ 

Nolle  Prosequi 
Malicious  prosecution.    NoL  pros.    656  n. 
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Nonsuit 

See  Pbacticb. 

NoVce. 
See  CABBiSBa;  Conybtange;  Damages;  Stopfaob  dt  Tbahsitu. 

Obstructhn, 

See  Damages. 

OpinhnB. 

See  EyiDEifCE. 

Pardlel  Lin$9. 

See  CBOssmGS. 

Parties  to  Actions. 
Party  contracting  with  carrier  may  bring  suit  for  loss  of  goods.     115. 

Partners/lip. 

See  Connecting  Gabbier. 

Passengers. 

See  Malicious  Pbosecution;  Negligence. 

As  to  right  to  eject  passengers  from  stations  for  improper  conduct, 
173  n. 

Excessive  damages.    For  wrongfully  ejecting  a  passenger.    644  n. 

Damages  held  not  excessive.  For  injuries  m  railroad  accident.  For 
carrying  passenger  beyond  destination.     544  n. 

Station  approaches.    555  7i. 

Lights  at  stations  and  platforms.     556  n. 

Calling  name  of  station  and  stopping  train.     577  n. 

Effect  of  calling  name  of  station  when  train  is  moving.     578  n. 

Alighting  at  stations.     When  the  railroad  company  is  not  liable.   578  n. 

Assistance  in  alighting  from  train.     579  n. 

Carrying  passenger  beyond  destination.  Exemplary  damages.  When 
awardea.     579  n. 

Exemplary  damages  in  cases  of  gross  negligence.  Rule  of  the  Supreme 
Court  of  the  United  States.     580  n. 

Appliances :  railroads  not  bound  to  provide  against  possibility  of  acci- 
dent.   599  n. 

Release  procured  by  fraud.    606  n. 

Alighting  from  moving  trains.     612  n. 

Alighting  from  moving  train  by  order  of  conductor.     618  n. 

Negligence.     When  presumed.     621  n. 

Failure  to  stop  at  station.     Act  of  God.     626  n. 

Jumping  from  moving  street  car.     682  n. 

Boarding  moving  street  cars.    Contributory  negligence.    632  n. 

Assault  by  servant.     686  n. 

Declaration  of  agents  and  servants.     689  n. 

Examination  of  person  by  order  of  court.     644  n. 

Condition  of  track.     644  n. 

Nonsuit  in  passenger  cases.     647  n. 

Jolting  of  car.     648  n. 

Riding  on  platforms  of  street  cars.     648  n. 

Permissive  Entry, 

See  CONYETANCB. 
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P/atfdrm§. 

See  Stations. 

Pleading. 

•    See  Pbacticb. 

Practice. 

D66  ATITATi* 

Nonsuit  in  passenger  cases.    647  n. 

Procedure  and  practice  in  condemnation  proceedings.  Statute  requir- 
ing a  description  of  the  lands  to  be  set  forth  in  the  petition.  What 
is  sufficient.  Time  allowed  under  Nebraska  statute..  Proceedings 
accessory  to  appeal  from  assessment  of  damages  under  Nebraska  stat- 
ute.    Transcript.    272  n. 

Office  of  a  view  of  the  premises  by  a  jury  in  condemnation  proceedings. 
831  n. 

Impression  produced  by  view  of  the  premises  not  part  of  the  evidence. 
Contrary  doctrine.    Statutory  provisions.    Kansas  and  Iowa.    332  n. 

Preferred  Stock. 

See  Stock. 

Presumption. 

See  Damages;  Eyidencb. 

Public  Duties. 

What  duties  a  raihroad  may  be  compelled  to  perform  by  mandamus. 
515  n. 

V 

Public  Object. 

See  Subscriptioit. 

Railroads. 

Rival  line  cannot  defeat  building  of  road.    828  n. 

What  duties  a  railroad  may  be  compelled  to  perform  by  mandamus, 

515  n. 
Authority  of  railway  company  to  subscribe  funds  to  public  object. 

521  n. 
Railroad  may  guarantee  to  steamboat  line  that  earnings  will  amount  to 

certain  sum.    523  n. 

Receiver. 

See  Dissolution. 

When  receivers  will  be  appointed,  and  power  to  appoint  them.  158  n. 
Qrounds  for  appointment  of  receivers.  How  far  aiscretionary.  159  n. 
Discharge  of  receiver.    161  n. 

Liability  of  receiver  for  torts  of  road  leased  by  him.    222  n. 
Leave  to  sue  receivers.    222  n. 

Relative  priority  of  railroad  mortgagees  and  of  general  creditors  as  to 
funds  in  hands  of  receiver,    458  n. 

Bight  of  Way. 

Interest  acquired  by  railroad  company  in  right  of  way.    880  n. 

Rival  Railroads. 

See  Railboads. 
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UmOTkTlOm^Ckmtinued. 

Sale. 

See  Stock  Subscbiftion. 

Sales  or  leases  of  railroad  as  distinguished  from  a  consolidatioii  thereoL 
168  n. 

Smoke.  ^ 

See  DAiCAess. 

Siatione. 

See  DA3IAGB8;  Negligbngb;  Passehosbs. 

Establishment  of  stations  under  judicial  compulsion.     180  a. 

Station  approaches.     665  n. 

Liffhts  at  stations  and  platforms.     666  n. 

Calling  name  of  station  and  stopping  train.    677  n. 

Effect  of  calling  name  of  station  when  train  is  moving.    678  n. 

Alifphting  at  stations.     When  the  railroad  company  is  not  liable.  678  fu 

Assistance  in  alighting  from  train.    679  n. 

Stotutes. 

Construction  of  statutes  restraining  carriers  in  the  limitation  of  their 
common-law  liability.    66  n. 

Sioek. 

See  Stock  SuBSCBipnoN. 

Af;T«ement  of  one  company  to  guarantee  dlyidends  of  another.    623  n. 
Dividends  on  preferred  stock.    688  n. 

Sioek  SubacnpHon. 

Subscription  conditioned  on  building  road  between  two  points.    What 

is  compliance.    346  n. 
Conditional  subscriptions.     264  n. 

Difference  between  sales  of  shares  and  subscriptions.     264  n. 
Constitutionality  of  acts  authorizing  municipal  subscriptions.     266  n. 
Municipal  subscriptions  to  railroad  companies.     266  n. 
Bono-fide  holders.    (Municipal  Aid  Bonds.)    267  n. 
Abandonment  of  work   before  completion  is  sufficient  ground  for  en* 

joining  action  upon  subscriptions  to  stock.    627  n. 
Abandonment  of   road  as  a  defence  to  action  to  recoyer  subscription. 
628  n. 

Stockholders. 

See  Bonds;  Recbiybxs. 

Minority  bond-holders:  rights  of,  against  majority.    449  n. 
Dividends  on  preferred  stock.    688  n. 

Stoppage  in  Traneita. 
What  is  sufficient  notice  to  carrier  to  stop  goods  in  transit.    126L 

Street  Railwaye. 

See  Pabsekosbs, 
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Authority  of  railway  company  to  anbscribe  f oncU  to  public  object.  521  n. 

TBrminh 
Location  of  the  termini  of  a  road.     828  n. 

Title. 

See  CoifYBTAHrCB. 

Tort. 

See  Absattlt;  Malicious  PBOBECirnoH;  Tbespabb* 

Tn8pa89. 

See  KsGLiaENCB. 

Company  trespassing  on  land  adjoinin|^  right  of  way. .  283  n. 

When  proceedings  to  condemn  are  menectual.  Entry  is  a  trespaaSb 
879  n. 

Liability  of  company  for  trespasses  conmiitted  by  contractor  in  build- 
ing road.     886  n. 

Trial, 
Remarks  of  counsel.    644  n. 

Turn-tableM. 

See  Nbgligshcb. 

Ultra  yires. 

Ultra  tires  contracts.    62  n. 


yaluB. 


Vendor  and  Vendee. 


View. 


Waiver, 


See  Cabbiebs. 


See  Daicaobb. 


See  Pbacticb. 


See  Damages. 


Wafere  and  Watereoureee* 
Agreement  of  company  to  convey  water  from  a  spring  across  its  road- 

oed  not  violated.     Diversion.     Damages.    192  n. 
What  is  lawful  use  of  water  of  streams  by  a  railroad  company,    197  fi. 
Overflow  of  water.    Liability  of  company.   Construction  of  insufficient 

culverts.     199  n. 
Railroad  company  is  not  bound  to  provide  against  extraordinary  floods. 

199  n. 
Measure  of  damages  for  the  overflow  of  land.    209  n. 
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APPEAL. 

See  CBOSSiHGfi;  Damaqbs;  Forbclosubb;  Pbactics. 

Certain  portions  of  the  court's  charge  urging  a  jury  to  an  agreement  and 
not  properly  excepted  to  by  counsel  will  not  be  considered  on  appeal. 
The  mere  statement  by  the  judge  of  these  facts  in  the  record,  oU 
thouffh  written  by  him  and  signed  officially,  cannot  be  received  as  if^ 
substitute.    Owens  v.  Missouri  Pacific  R.  Co.     306. 

What  is  a  final  decree  from  which  an  appeal  can  be  taken.  Porter  r. 
Pittsburjg,  etc.,  Co.    473. 

Where  a  desired  qualification  to  a  general  charge  was  not  brouglit  to  the 
attention  of  the  court  at  the  time,  exception  based  thereou  will  nut  be 
considered.     Simms  v.  South  Carolina,  etc.,  R.  Co.     571. 

To  set  aside  a  verdict  as  contrary  to  the  law  and  the  evidence,  plaintiff  in 
error  must  show  that,  having  waived  all  his  own  evidence  merely  oral 
and  given  full  force  to  his  ^versary^s,  the  verdict  is  still  erroneous. 
Norfolk  &  W.  R.  Co.  f>.  Prinnell.     574. 

APPUBTEHAHCES. 

See  EminENT  Domain. 

AEBE8T. 

See  Tort. 

AETICLE8  OP  IHCOBPOEATIOV. 

See  Charter;  Evidence. 

AB8ATTLT. 

The  mere  entry  of  a  complaint  before  a  trial  justice,  and  the  issue  thereon 
of  a  warrant  of  arrest,  will  not  render  the  complaining  party  or  his 
principal  liable  in  trespass  for  the  acts  of  the  officer  in  serving  the 
warrant,  nor  does  an  act  done  by  legal  authority  constitute  an  assault. 
Langford  v,  Boston  &  Albany  R.  Co.     658. 

ASSIGHXEKT. 

See  Injunction. 

An  assignee  of  the  claim  for  labor  is  entitled  to  all  the  benefits  of  the 
statute,  but  an  order  of  the  sub- director  on  a  merchant  is  not  an  as- 
signment of  the  laborer's  claim,  nor  do  bills  for  keep  of  teams  or 
board  of  men  employed  on  the  To\d  come  within  the  act.  Dudley  «. 
Toledo,  Ann  Arbor  &  Michigan  R.  Co.     286. 

Under  the  railroad  act  of  Michigan  a  certificate  signed  by  one  of  the  board 
as  chairman,  and  by  a  person  employed  as  secretary,  in  which  they 
are  described  as  a  board  of  railroaa  consolidation,  is  not  authorized ; 
nor  does  it  prove  proceedings  of  a  meeting  of  stockholders  authoriz- 
ing a  consolidation  of  railroads  recited  therein,  but  which  is  not 
shown  to  come  from  any  record,  and  is  contradicted  by  the  testimony 
of  persons  recited  as  being  there  when  they  were  not  there.  Hetd, 
also,  there  being  no  valid  consolidation  of  two  railrosds,  an  assignee  of 
the  alleged  consolidated  company  cannot  sue  on  the  contract  with  one 
of  the  railroads.     Brown  v.  Dibble.     241. 

Where  a  land-owner  brought  suit  to  recover  compensation  for  land  taken 
against  a  railroad  which  had  an  assignment  of  a  contract  by  which 
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the  owner  agreed  to  convey  the  strip  of  land  to  another  company,  but 
previoua  to  this  assignment  first  company  had  entered  upon  the  ground 
and  commenced  construction,  it  was  hdd,  that  having  entered  and 
built  without  reference  to  the  agreement  and  independently  thereof, 
it  not  having  been  assigned  until  after  commencement  of  tlie  road,  the 
company  were  not  entitled  to  conveyance,  having  already  appropriated 
the  land  under  the  power  of  eminent  domain,  and  the  owner  was  not 
estopped  from  claiming  the  compensation,  his  right  to  which  occurred 
upon  the  entering  of  the  company.    Oregon,  etc.,  R.  Go.  «.  Day.  838. 

ASSmiPSIT. 

In  Illinois,  under  an  unverMed  plea  of  the  general  issue  in  assumpsit 
against  a  common  carrier  for  goods  lost,  the  defendant  may  at  his 
trinl  deny  his  liability  under  a  bill  of  lading;  par.  84  of  the  Practice 
Act  having  no  application  to  such  a  denial.  St.  Louis,  etc.,  R.  Co.  t>. 
Enight.     88. 

BEHEFICIAL  VBE. 

See  Damages. 

BILL  IH  EQUITT. 

See  Equity. 

BILL  OF  EXCEPTIOVS. 

Where  the  record  shows  that  a  cross-bill  of  exceptions  is  signed  on  the 
same  or  nearly  the  same  date  as  the  principal  bill,  it  is  in  time  though 
not  sued  out  until  more  than  sixty  days  after  the  trial.  Harris  «. 
Central  R.  Co.     581. 

BILL  OF  LADIHO. 

See  Cabribr;  Deliybbt. 

Consignor  made  oral  contract  with  carrier  that  cars  should  be  furnished 
for  shipping  live  stock  on  a  day  certain,  and  carrier  knew  shipper's^ 
intention  that  they  should  arrive  at  destination  in  time  for  a  particu- 
lar market.  Cars  were  not  furnished.  Two  days  later  cattle  were 
forwarded,  and  consignor  signed  a  bill  of  lading  limiting  cameras  lia- 
bility. In  an  action  by  consignor  for  the  special  damages  resulting, 
Jield^  the  parol  undertaking  was  not  merged  in  the  bill  o?  lading. 
Held,  further^  a  charge  to  the  jury  that  if  the  day  of  intended  arrival 
was  a  sale  day,  and  the  best  sale  day,  chosen  by  the  shipper  and- 
known  to  the  carrier,  and  in  contemplation  of  the  parties  when  con- 
tracting, the  consignor  could  recover  the  special  damages  actually  re- 
sulting, was  correct.     Hamilton  v.  Western  North  Carolina  R.  Co.     1. 

In  action  against  a  carrier  for  damages  to  live  stock  it  is  no  defence  that 
a  defective  car  belonged  to  a  connecting  carrier,  nor  is  the  latter  pro- 
tected by  a  provision  in  the  contract  that  the  shipper  accepted  the 
car  provided.     Wallingford  «.  Columbia,  etc.,  R.  Co.     40. 

A  bill  of  lading  as  follows:  Received  *Hhe  following  packages,  contents 
unknown,  .  .  .  marked  and  numbered  as  per  margin,"  is  net  a  war- 
ranty by  the  carrier  that  the  goods  are  of  the  quality  described  in  the 
margin.     St.  Louis,  etc.,  R.  Co.  v.  Enight.     88. 

80  A.  &  E.  R  Cas.— 48 
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A,  at  different  times,  and  at  different  points  south  of  Texarkana,  shipped 
quantities  of  cotton  to  be  made  into  bales  at  a  compress-bouse,  thenoe 
to  be  forwarded  to  destinations.  Work  at  the  compress- house  was  done 
by  the  carrier  under  shipper^s  directions,  and  shipper  there  controlled 
cotton  and  selected  particular  bales  for  shipment.  Bills  of  lading 
were  issued  by  carrier  sometimes  in  advance  of  the  separation,  and  A 
drew  against  shipments  with  bills  of  lading  attached  and  had  his 
drafts  discounted ;  draft  sometimes  matured  before  arrival  of  cotton. 
A  consignment  to  B  described  in  the  bill  of  lading  as  '*  contents 
unknown,"  ** marked  and  numbered  as  per  margin,"  on  arrival  did 
not  correspond  with  mark  on  margin.  B,  who  had  honored  the  draft 
before  cotton  arrived,  refused  to  accept  consignment  and  sued  the  car- 
rier in  assumpsit.  Eeldj  that  if  tlie  carrier  was  liable  as  warehouse- 
man, liability  could  not  be  enforced  under  this  declaration,  nor  by 
consignee.     St.  Louis,  etc.,  B.  Co.  v.  Knight.     88. 

Under  same  circumstances,  Jield,  that  the  carrier  was  not  liable  as  a  com- 
mon carrier  from  points  south  of  Texarkana  for  the  specific  bales  con- 
signed to  B;  that  its  liability  as  common  carrier  began  only  when 
specific  lots  were  marked  and  designated  at  that  point  and  specifically 
set  apart  to  correspond  with  a  bill  of  lading  then  or  previously  issued. 
St.  Louis,  etc.,  R.  Co.  v.  Knight.     88. 

Where  goods  were  shipped  under  a  special  contract  and  there  is  no  con- 
clusive evidence  that  the  consignor  accepted  bills  of  lading  in  pl«ce 
of  such  contract,  the  latter  fixes  carrier^s  liability  and  cannot  be  abro- 
gated or  altered  by  carrier^s  subsequently  signing  and  mailing  bills  of 
lading  which  did  not  reach  consignor  (who  was  also  consignee)  until 
after  Toss  occurred.     Swift  v.  Pacific  Mail  Co.  105. 

SILLS  AKD  HOTES. 

See  Stock;  Subscription. 

One  indorser  with  others  of  a  note  secured  by  pledge  is  subrogated  to  all 
rights  of  pledgee  by  payment  of  the  note.  Woodward  «.  American, 
etc.,  R.  Co.     256. 

XLASTING. 

See  Damages. 

20HA  PIDE  PITBCHASEB. 

See  MoBTGAOB. 

m 

BOKDS. 

See  MoBTGAGE ;  Municipal  Aid  Boin>8. 

A  railroad  company  hypothecated  certain  county  bonds,  part  of  the  sub- 
scription to  its  construction  by  the  county,  for  which  the  company 
executed  a  trust  deed  securing  its  bond  for  the  amount  of  the  sub- 
scription, on  condition  that  it  should  pay  the  interest  on  the  bonds 
till  the  construction  of  the  road  into  the  county,  and  indemnify  the 
county  against  the  principal  of  the  bonds  unless  the  road  should  be 
constructed  by  a  time  agreed.  Other  incumbrances  were  afterwards 
placed  on  the  road  by  the  company  and  its  successors.  A  sate  sub- 
jecting the  road  to  the  claims  of  its  creditors  was  subsequently  had 
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subject  to  the  lien  of  the  county,  and  part  of  the  proceeds  applied  to 
the  redemption  of  the  hypothecated  bonds.  Eeld^  that  the  bonds 
having  been  redeemed  by  the  money  held  in  trust  for  the  benefit  of 
creditors  of  the  first  corporation,  a  new  corporation  could  only  re- 
ceive them  by  paying  back  ,into  the  trust  fund  the  amount  by  which 
it  had  been  depleted  for  their  benefit.  Washington,  etc.,  R.  Co.  v. 
Lewis.  468. 
Unsecured  floating  debts  due  by  a  railroad  company  for  construction  in 
the  absence  of  statutory  provision  are  not  a  lien  on  the  railroad 
superior  to  the  lien  of  a  valid  mortgage  on  it  duly  recorded  and  of 
bonds  secured  thereby,  and  held  hjhonajide  purchasers  for  value. 
Porter  «.  Pittsburgh,  etc.,  Co.    472. 


BBAKES. 

See  Negligence. 

BBIBOES. 

See  Damages. 

BuiLBnros. 

See  Damages. 

BUBDBK  OF  FBOOF. 

See  Evidence. 

When  plaintiff,  in  such  action,  has  proved  shipment  and  injury,  he  makes 
out  A  prima  fade  case,  and  burden  of  proof  is  on  carrier  to  show  that 
by  lawful  contract  or  common  law  he  was  not  liable  for  the  damage 
as  it  occurred.     Wallingford  v,  Columbia,  etc.,  R.  Co.     40. 

A  car  loaded  with  giant  powder  was  placed  upon  a  side  track  to  await 
orders,  and  took  fire  and  exploded,  injuring  plaintiff^s  property. 
There  was  no  evidence  of  negligence  by  the  railroad,  and  the  jury 
had  only  the  above  facts  before  them.  Held,  that  the  burden  was  on 
the  plaintiff  to  show  that  the  car  was  stored  in  an  improper  place,  and 
that  there  was  no  evidence  of  this  to  go  to  the  jury.  Walker  v.  Chi- 
cago, etc.,  R.  Co.    173. 

CALLIHG  HAKES  OF  8TATI0KS. 

See  Passengebb. 


CAKALS. 

See  Watbbs  and  Watercourses. 

A  railroad  which  received  a  conveyance  from  the  board  of  trustees  of  the 
Wabash  &  Erie  Canal  of  a  portion  of  the  land  occupied  and  used 
under  the  series  of  laws  which  provided  for  the  construction  of  that 
canal,  in  terms  purporting  to  convey  such  lands  in  fee  simple,  acquired 
thereby  such  an  estate  therein. ,  Frank  v.  Evansville,  etc.,  B.  Co.    324, 
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See  Cabbibbb  of  Liys  Stock  ;  Pabsbkgerb. 

In  Pennsylvania  a  common  carrier  may  by  a  special  contract  limit  his  lia- 
bility for  loss  or  injury  to  goods  carried  by  him  as  to  every  cause  of 
injury  except  that  arising  from  negligence.  Grogan  «.  Adams  Exp. 
Co.     9. 

Where  goods  are  lost  or  injured  while  in  the  custody  of  an  express  com- 
pany, in  the  absence  of  explanation  rebutting  it,  a  presumption  df 
negligence  arises,  and  the  carrier  is  liable  for  the  actual  value  of  the 
goods.    Adams  Exp.  Co.  «.  Holmes.     14. 

In  such  action  where  failure  to  deliver  goods  is  not  explained  by  car* 
rier,  it  may  be  inferred  that  they  are  in  carrier^s  hands  and  withheld. 
Adams  Exp.  Co.  e.  Holmes.     14. 

Consignor  having  arrangements  for  reduced  rates  of  freight  byra  certain 
route,  shipped  goods  to  be  carried  by  that  route  and  informed  carrier's 
agents  of  this  fact.  The  carrier  took  them  by  as  sliort  or  a  shorter 
route  on  which  freight  would  have  been  less  than  by  specified  route 
but  for  consignor's  special  rates.  Held^  that  carrier  was  liable  for 
wilful  breach  of  his  valid  contract,  but  only  in  nominal  damages. 
Langdon  o.  Robertson.     28. 

Purchaser  from  the  consignor  by  the  acceptance  of  goods  acquires  a  right 
of  property  in  them,  and  may  maintain  an  action  against  the  carrier. 
Langdon  f).  Robertson.    23. 

In  such  case  contract  for  reduced  rates  will  not  be  assumed  to  be  illegal  as 
contrary  to  public  policy  because  lower  than  ordinary  rates;  and  even 
though  not  capable  of  enforcement  against  carrier,  it  is  no  .defence 
for  him.     Langdon  f>.  Robertson.     28. 

Carrier  undertook  to  deliver  cotton  for  shipment  by  steamer  to  Shippers* 
Compress  Co.  by  a  certain  time.  Its  agent  had  timely  notice  of  the 
effect  of  the  delay  which  subsequently  occurred.  The  Compress  Co. 
was  obliged  to  pay  demurrage,  and  in  its  suit  against  the  carrier  to  re- 
cover it  was  held  tliat  subsequent  acceptance  of  the  cotton  was  not  a 
waiver  of  stipulation  as  to  time,  and  that  the  carrier^s  contract  was  not 
uUra  vire$.     Norfolk  &  Western  R.  Co.  v.  Shippers'  Compress  Co.    67. 

Provisions  of  Georgia  Code  as  to  failure  of  carrier  to  deliver  goods  to  a 
connecting  carrier  and  penalty  therefor,  and  as  to  discrimination  in 
rates  of  freight  by  one  carrier  against  another,  construed.  An  order 
of  a  railrond  relating  to  certain  kinds  of  merchandise,  shipped  in  com- 
petition to  a  certain  point  on  its  road,  and  discriminating  as  to  rates^ 
.  construed.  Beld,  that  a  shipper  compelled  to  sell  merchandise  at  a 
loss  because  of  such  order  could  be  permitted  to  testify  to  that  effect, 
and  that  under  the  provisions  of  the  Code  above  mentioned  all  the 
elements  of  actual  damage  which  are  admissible  in  other  actions  may 
be  shown.    Central  R.,  etc.,  Co.  v.  Logan.     68. 

Under  the  circumstances  of  this  case  there  was  no  necessity  to  make  the 
lessor  of  the  road  a  party  defendant  to  the  action ;  and  there  was  no 
error  in  refusing  to  dismiss  the  case  because  service  was  not  perfected 
on  the  lessor  company.  That  there  was  no  error  in  charging  that  if 
the  railroad  company  had  not  complied  with  the  law  in  one  section 
of  the  Code  it  was  liable  to  the  penalty  imposed  by  another  section, 
and  that  the  tender  of  the  cars  made  to  the  refusing  company  was 
sufficient.     Central  R.,  etc.,  Co.  v.  Logan.     63. 

Arkansas  statute  provided  that  railroad  company  should  not  charge  greater 
sum  for  freight  than  that  specified  in  bill  of  lading,  and  that  railroad 
should  be  liable  in  damages  for  refusal  to  deliver  goods  upon  payment 
of  such  charges,    ffdd,  that  the  act,  being  general  and  uniform  in  its 
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operation  upon  all  persons  coming  within  the  class  to  which  it  applied, 
was  not  unconstitutional  as  special  legislation.  Held^  furiker^  that 
such  act  was  a  police  regulation  for  preventing  delay  in  the  delivery 
of  freight,  and  did  not  affect  interstate  commerce.  Little  Kock,  etc., 
R  Co.  t>.  Hanniford.     67. 

Where  the  weight  of  goods  is  not  specified  in  bill  of  lading  carrier  must 
weigh  within  reasonable  time  and  fix  charges  according  to  rate  speci- 
fied in  the  bill  of  lading.  For  failure  to  do  so  and  refusal  to  deliver 
it  is  liable  to  penalty  for  delay  imposed  by  statute.  Little  Rock,  etc., 
R.  Co.  t>.  Hanniford.     67. 

Transportation  of  property  from  one  State  to  another  is  interstate  com- 
merce, whether  the  carriers  engaged  in  moving  it,  or  the  vehicle  on 
which  it  is  borne,  cross  the  line  of  the  State  or  not.  Ex  parte  Koeh- 
ler.  Receiver,  etc.    71. 

The  Interstate  Commerce  Act  applies  only  to  carriers  using  a  railway,  or 
a  railway  and  water  craft,  '*  under  common  control,  management,  or 
arrangement  for  a  continuous  carriage  or  shipment "  of  property  from 
one  State  to  another;  it  does  not  apply  to  the  carrying  of  property  by 
rail  wholly  within  the  State,  although  shipped  from  or  destined  to  a 
place  without  the  State,  so  that  such  place  is  not  a  foreign  country. 
Ex  parU  Koehier^  Receiver,  etc.    71. 

The  Oregon  Railway  and  Navigation  Co.  carries  by  steamer  at  reduced 
rates.  The  Oregon  &  California  R*  under  management  of  a  receiver 
carries  same  goods  at  reduced  rates.  The  Oregon  Pacific  R.  Co.  car- 
ries same  goods  between  certain  points  on  the  line  of  the  Oregon  Ss 
California  road  by  railway  and  steamer, at  reduced  rates  and  thereby 
competes  with  above-named  carriers  in  transportation  to  San  Fran- 
cisco. The  Oregon  Railway  and  Navigation  Co.  and  the  receiver  of 
the  Oregon  <&  California  R.  act  independently,  though  concurrently, 
in  making  these  reduced  rates,  but  through  bills  of  lading  are  not 
given,  nor  is  either  interested  in  or  liable  for  the  carriage  of  the  eoods 
beyond  its  own  line.  Held^  that  the  Oregon  &  California  road  and 
steamers  of  the  Oregon  Railway  and  Navigation  Co.  are  not  used  un- 
der common  control  and  do  not  otherwise  come  within  provisions  of 
the  Interstate  Commerce  Act.     Ex  parte  Koehler,  Receiver,  etc.     71. 

Where  two  rival  lines  of  steamboats  bore  the  same  relation  to  a  railroad, 
each  seeking  its  service  to  carry  freight  to  same  points,  and  the  rail- 
road charged  higher  rate  to  one  than  to  the  other,  held^  that  the  dam- 
ages might  be  recovered  for  the  discrimination,  and  that  the  fact  that 
the  rate  charged  plaintiff  was  not  unreasonable  does  not  affect  the 
question.     Samuels  v.  Louisville,  etc.,  R.  Co.    79. 

Section  90  of  the  Railways  Clauses  Consolidation  Act,  1845,  providing  that 
railway  companies'  rates  shall  be  equal  to  all  persons  as  to  goods  of 
the  same  description  on  the  same  portion  of  road  under  same  circum- 
stances, and  that  no  reductions  or  advances  shall  be  made  in  favor  of 
or  against  particular  persons,  does  not  prevent  the  company  from 
making  a  special  charge  for  goods  carried  over  their  railway  in  pur- 
suance of  a  trafidc  agreement  with  another  company  under  section  87 
of  the  act.     Hull,  etc..  Dock  Co.  «.  Yorkshire,  etc..  Iron  Co.    84. 

A  bill  of  lading  as  follows:  Received  ^*  the  following  packages,  contents 
unknown,  .  .  .  marked  and  numbered  as  per  margin,'*  is  not  a  war- 
ranty by  the  carrier  that  the  goods  are  of  the  quality  described  in  the 
margin.     St.  Louis,  etc.,  R.  Co.  v.  Knight.    88. 

A,  at  different  times,  and  at  different  points  south  of  Texarkana,  shipped 
quantities  of  cotton  to  be  made  into  bales  at  a  compress-house,  thence  to 
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be  forwarded  to  destinations.  Work  at  the  compress- honse  was  done 
by  the  carrier  under  shipper's  directions,  and  shipper  there  controlled 
cotton  and  selected  particular  bales  for  shipment.  Bills  of  lading 
were  issued  by  carrier  sometimes  in  advance  of  the  separation,  and  A 
drew  against  shipments  with  bills  of  lading  attached  and  had  bis 
drafts  discounted ;  draft  sometimes  matured  before  arrival  of  cotton. 
A  consignment  to  B  described  in  the  bill  of.  lading  as  ^*  contents  un- 
known," ** marked  and  numbered  as  per  margin,"  on  arrival  did  not 
correspond  with  marks  on  margin.  B,  who  had  honored  the  draft 
before  cotton  arrived,  refused  to  accept  consignment  and  sued  the  car- 
rier in  assumpsit,  ffeld,  that  if  the  carrier  was  liable  as  warehouse- 
man, liability  could  not  be  enforced  under  this  declaration,  nor  by 
consignee.     St.  Louis,  etc.,  R.  Co.  v.  Knight.     88. 

Under  same  circumstances,  held,  that  the  carrier  was  not  liable  as  a  com- 
mon carrier  from  points  south  of  Tezarkana  for  the  specific  bales  con- 
signed to  B;  that  its  liability  as  common  carrier  began  only  when 
specific  lots  were  marked  and  designated  at  that  point  and  specifically 
set  apart  to  correspond  with  a  bill  of  lading  then  or  previously  issued. 
St.  Louis,  etc.,  R.  Co.  v.  Knight.    88. 

A,  on  receiving  an  order  from  B,  doing  business  at  Pueblo,  Col.,  shipped 
consignment  to  himself  at  that  place  and  received  two  receipts  from 
the  carrier;  one  of  these  he  indorsed  to  B,  attached  it  to  a  draft  and 
sent  it  to  Pueblo  for  collection ;  the  other  was  sent  to  B  without  in- 
dorsement. B  presented  this  last  receipt  to  the  carrier  and  obtained 
the  goods;  the  carrier  had  no  knowledge  of  the  receipt  and  draft;  B 
refused  to  pay  for  the  goods,  and  was  insolvent.  In  an  action  against 
the  carrier  for  the  value  of  the  goods,  hdd^  that  the  possession  by  B 
of  the  receipt  clothed  him  with  such  an  apparent  right  to  the  goods  as 
relieved  the  carrier  of  liability.   Weyland  v,  Atchison,  etc.,  R.  Co.    102. 

In  an  action  against  the  carrier  to  recover  damages  for  negligence  in  the 
transportation  of  oil  where  the  consignors  were  also  consignees,  but 
there  was  evidence  that  seamen  also  had  an  interest,  held,  that  the 
consignors  must  be  assumed  to  have  right  of  action,  there  being  no 
evidence  that  the  seamen  were  either  partners  or  joint  owners,  and 
they  were  not  necessarily  parties.     Swift  v.  Pacific  Mail,  etc.,  Co.     ld5. 

A  carrier  over  part  of  a  continuous  line  of  transportation  may  (within  rea- 
sonable limits  and  under  such  circumstances  as  are  fairly  incident 
to  its  legitimate  corporate  business)  contract  to  carry  from  a  point 
beyond  its  terminus  to  its  terminus,  and  thence  over  its  own  route, 
as  well  as  to  carry  beyond  the  terminus  of  its  own  route,  and  sucb 
contract  is  not  ultra  vires.    Swift  v.  Pacific  Mail  Co.    105. 

Where  each  of  two  connecting  carriers  forming  continuous  line  is  com- 
petent to  contract  alone  for  an  entire  line  they  may  make  a  joint  con- 
tract for  such  transportation  and  become  jointly  liable  for  loss  or 
damage  thereunder.     Swift  v.  Pacific  Mail  Co.    105. 

Where  goods  were  shipped  under  a  special  contract  and  there  is  no  con- 
clusive evidence  that  the  consignor  accepted  bills  of  lading  in  place 
of  such  contract,  the  latter  fixes  carrier^s  liability  and  cannot  be  ab- 
rogated or  altered  by  carrier^s  subsequently  signing  and  mailing  bills 
of  lading  which  did  not  reach  the  consignor  (who  was  also  the  con- 
signee) until  after  loss  occurred.     Swift  «.  Pacific  Mail  Co.     105. 

Where  an  express  agent,  as  such,  accepts  consignment  of  intoxicating 
liquors,  knowing  or  suspecting  contents,  lEiad  delivers  the  same,  he  is 
liable  to  conviction  under  an  indictment  charging  him  with  the  ille- 
gal sale  of  such  liquors ;  but  to  such  conviction  it  is  essential  that 
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knowledge  or  at  least  a  reasonable  suspicion  of  the  contents  should 
exist.     State  v.  Qoss.     118. 

Where  the  agent  delivers  the  consignment  at  its  terminus  to  a  stage  driver^ 
who  pays  for  it  with  money  furnished  by  the  consignee,  delivery  to 
him  is  delivery  to  •the  consignee,  and  the  same  rule  applies.  State  tr. 
Ooss.     118. 

An  express  company  is  not  bound  to  transport  and  deliver  intoxicating 
liquors  if  it  would  thereby  incur  a  penalty;  nor  is  such  company 
or  its  agents  presumed  to  know  the  contents  of  packages.  Stale  v, 
Goss.     118. 

A  carrier  on  receiving  notice  from  the  consignor  to  stop  goods  «7i  transitu 
is  bound  to  act  in  accordance  therewith,  although  the  notice  contains 
no  statement  of  the  nature  or  basis  of  consignor's  right.  Allen  9. 
Maine  Central  R  Co.     122. 

If  the  consignor  unreasonably  refuse  to  subsequently  furnish  the  carrier 
with  evidence  of  his  right,  such  refusal  may  be  considered  a  waiver 
thereof;  but  in  the  absence  of  such  unreasonable  refusal  the  carrier 
who  delivers  after  notice  to  stop  is  liable  for  the  value  of  the  goods. 
Allen  V.  Maine  Central  R.  Co.     122. 

Where  goods  were  consigned  and  shipped  in  one  car,  but  during  transit 
were  transferred  to  another,  and  consignor  arranged  with  carrier's 
agents  to  have  first-named  car  stopped,  but  did  not  thereby  succeed 
in  stopping  the  goods,  and  consignor's  agent  at  destination  frequently 
applied  for  the  goods,  but  was  told  they  had  not  arrived,  and  carrier 
claimed  that  notice  of  arrival  had  been  sent  by  post- card,  but  there 
was  no  evidence  to  show  that  such  notice  had  ever  arrived,  held^ 
that  there  could  be  a  recovery  of  the  value  of  the  goods  at  the  time  of 
conversion  with  interest  as  damages.  Worden  v.  Canadian  Pacific 
R.  Co.     127. 

A  parcel  of  samples  was  delivered  to  the  defendants,  a  railway  company, 
to  be  forwarded  to  the  plaintiffs.  By  the  negligence  of  the  defend- 
ants, who  had  notice  that  the  parcel  contained  samples,  it  was  de- 
layed on  the  way  until  the  season  at  which  the  samples  could  be  used 
for  procuring  orders  had  elapsed,  and  they  had  in  consequence  be- 
come valueless.  The  plaintiffs  could  not  have  procured  similar  sam- 
ples in  the  market.  In  an  action  for  the  non-delivery  in  a  reasonable 
time,  hddy  that  the  plaintiffs  were  entitled  to  recover  as  damages  the 
value  to  them  of  the  samples  at  the  time  .when  they  should  have  been 
delivered.     Schulze  &  Co.  v.  The  Qreat  Eastern  R.  Co.     184. 


CARBIEB8  OF  LIVE  STOCK. 

See  Cabribbs. 

Consignor  made  oral  contract  with  carrier  that  cars  should  be  furnished 
for  shipping  live  stock  on  a  day  certain,  and  carrier  knew  of  shipper's 
intention  that  they  should  arrive  at  destination  in  time  for  a  particu- 
lar market.  Cars  were  not  furnished.  Two  days  later  cattle  were 
forwarded  and  consignor  signed  a  bill  of  lading  limiting  carrier's 
liability.  In  an  action  by  consignor  for  the  special  damages  resulting, 
Jield,  the  parol  undertaking  was  not  merged  in  the  bill  of  lading. 
Heldf  JurtMr,  a  charge  to  the  jury  that  if  the  day  of  intended  arrival 
was  a  sale  day,  and  the  best  sale  day,  chosen  by  the  shipper,  and 
known  to  the  carrier,  and  in  contemplation  of  the  parties  when  con- 
tracting, the  consignor  could  recover  the  special  damages  actually 
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resaltiog,  was  correct.      Hamilton  v.    Western  North  Carolina  R. 
Co.     1. 

Contract  for  carriage  of  live  stock  limited  carrier^s  liability  even  in  caae  of 
negligence  to  a  fixed  sum,  in  consideration  of  reduced  freight.  The 
car,  bedded  with  straw,  was  placed  next  the  engine  and  burned  by 
sparks  setting  it  on  fire.  Evidence  tended  to  show  that  so  placing  a 
car  was  unusual  and  negligent.  Held — 1.  That  a  petition  allec^g 
consignment  to  and  loss  by  carrier  through  negligence  authorized  the 
introduction  of  evidence  to  sustain  the  allegations.  2.  That  provi- 
sion of  contract  protecting  against  negligence  was  no  defence.  8. 
That  parol  evidence  was  admissible  between  the  parties  to  show  that 
rate  of  freight  was  not  reduced  and  shipper  was  not  bound  thereby. 
McFaddcn  v.  Missouri  Pacific  R.  Co.     17. 

Consignor's  cattle  were  delayed  and  some  of  them  injured  by  press  of  car- 
rier's business.  In  action  for  damages,  held,  that  a  charge  was  correct 
which  declared  that  the  carrier  was  under  a  duty  to  carry  within  a 
reasonable  time  when  it  was  modified  in  another  instruction  to  mean 
that  surrounding  circumstances  must  be  kept  in  view,  and  delay  caused 
by  unusual  pret^s  of  business  was  not  unreasonable.  Illinois  Central 
R.  Co.  V.  Haynes.     38. 

After  a  witness  has  been  asked  on  cross-examination  if  he  had  not  sued 
defendant  for  damages  arising  out  of  the  same  delay,  he  may  be  asked, 
on  rC'direct  exnmination,  whether  his  suit  had  not  been  settled.  Illi- 
nois Central  R.  Co.  r.  Hnynes.     38. 

It  is  not  error  to  permit  plaintifiE,  in  such  case,  to  contradict  conductor 
of  cattle  train,  by  proving  against  his  statement  previously  made, 
that  he  would  testify  as  favorably  as  possible  for  defendant,  which 
declaration  he  denied  having  made.  Illinois  Central  R.  Co.  «. 
Haynes.     38. 

In  action  against  carrier  for  damage  to  live  stock  interest  may  be  allowed 
from  date  of  contract  (if  the  suit  is  considered  as  ex  contra€tu)y  or 
from  the  date  of  the  injury  (if  the  action  be  viewed  as  one  in  tort). 
Illinois  Centriil  U.  Co.  v.  Haynes.     38. 

In  an  action  against  a  carrier  for  damage  to  live  stock  it  is  no  de- 
fence that  a  defective  car  belonged  to  a  connecting  carrier,  nor  is  the 
latter  protected  by  a  provision  in  the  contract  that  the  shipper  ac- 
cepted the  car  provided.     Wallingford  v,  Columbia,  etc..  R.  Co.     40. 

When  plaintiff,  in  such  action,  has  proved  shipment  and  injury  he  makes 
out  A  prima  facie  case,  and  burden  of  proof  is  on  carrier  to  show  that 
by  lawful  contract  or  common  law  he  was  not  liable  for  the  damage 
tt^t  occurred.     Wallingford  v.  Columbia,  etc.,  R.  Co.     40. 

The  laws  of  South  Carolina  do  not  permit  a  common  carrier  to  exempt 
himself  from  liability  for  negligence.  Wallingford  v,  Columbia,  etc., 
R.  Co.    40. 

Under  a  Texas  statute  providing  that  carriers  shall  not  limit  their  liability 
as  it  exists  at  common  law  by  notice,  or  in  any  manner  whatever,  and 
that  no  agreement  in  contravention  of  its  terms  shall  be  valid,  a  car- 
rier contracted  that  he  should  not  be  liable  for  damage  to  live  stock, 
except  such  as  arose  from  wilful  negligence,  and  that  shipper  should 
give  notice  of  his  claim  by  a  certain  method,  place  and  time,  and  the 
time  named  in  contract  was  less  than  that  prescribed  by  statute  of 
limitations.  Held,  that  the  contract  was  in  contravention  of  the 
statute,  except  as  to  the  clause  limiting  the  time  for  bringing  suit, 
which  was  valid.     Gulf,  Colorado,  etc.,  R.  Co.  v.  Trawick.    49. 

Where  evidence  showed  that  large  shippers  of  cattle  made  an  arrangement 
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at  point  of  destination  with  three  trunk  lines  to  even  up  the  live- 
stock tonnage  between  these  lines,  the  eveners  being  required  to  make 
special  purchases  and  shipments  when  necessary  to  agreed  division  of 
business,  whether  the  market  justified  it  or  not,  shippers  to  receive 
commissions  on  stock  shipped  by  them  or  other  persons,  which  con- 
tract was  in  operation  when  plaintiff  shipped  his  stock, — in  action 
by  plaintiff  to  recover  excess  of  freight  over  that  charged  other  ship- 
pers, Jidd,  that  in  the  absence  of  evidence  that  defendant  was  party 
m  an  arrangement  with  the  eveners,  plaintiff  could  not  recover. 
Rothschild  v,  Wabash,  etc.,  R.  Co.     76. 


CAB  STEPS. 

See  Passbngbrs. 

CATHEDRAL. 

See  Religious  Corporations. 

CAUSE  OF  ACTION. 

See  Ambkdkbnt. 

CEMETEBIES. 

The  purpose  of  an  ordinance  providing  that  the  boundaries  of  cemeteries 
should  be  fixed  by  the  present  inclosures,  or  by  such  boundaries  as 
might  appear  on  record  in  the  map,  plat  or  deeds  of  such  cemetery, 
was  to  declare  the  boundaries  by  the  limits  of  land  actually  prepared 
for  burial  purpose,  and  land  not  so  devoted  is  not  a  part  of  the 
cemetery  by  being  merely  in  the  same  inclosure,  unless  marked  as  a 
place  of  burial.  A  deed  to  a  corporation  empowering  it  to  buy  and 
sell  land  for  burial  purposes  is  not  a  deed  creating  a  cemetery  and 
prescribing  its  boundaries,  and  such  corporation  if  compelled  to  buy 
lands  not  adapted  to  its  purposes  may  sell  them  under  the  Illinois 
statute  without  their  becoming  a  part  of  any  cemetery.  Concordia 
Cemetery  Association  v,  Minnesota,  etc.,  R.  Co.     363. 

Instructions  to  the  jury  in  an  action  to  condemn  such  land  for  railroad 
purposes,  that  If  the  evidence  showed  that  at  the  passage  of  the 
ordnance  the  land  was  not  so  used  or  enclosed  its  value  for  cemetery 
purposes  is  not  to  be  considered  in  determining  the  market  value, 
•  were  proper.  Concordia  Cemetery  Association  v,  Minnesota,  etc., 
R.  Co.     863. 

Under  the  Illinois  statute  damages  maybe  assessed  as  to  other  parties  in 
proceedings  against  a  cemetery  association  to  condemn  land  for  a  right 
of  way.  Concordia  Cemetery  Association  «.  Minnesota,  etc.,  R.  Co. 
364. 


CHALLEKOE. 

See  Jury. 
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8ee  Injunctiok. 

CHABOE  OF  COUBT. 

See  Practice. 

The  question  whether  defendant  was  first  guilty  of  negligence  should  be 
submitted  to  the  jury  before  allowing  them  to  consider  whether  plain- 
tijff  was  guilty  of  contributory  negligence,  since  the  submission  of  the 
latter  question  involves  an  assumption  that  there  was  already  negli- 
gence on  the  other  side.    Harmon  v.  Washington,  etc.,  R.  Co.    627. 

CHABTEB. 

See  Franchisb;  Ultra  Vires. 

The  statute  prescribing  that  the  charter  of  railroad  companies  must  set 
forth  the  time  when  and  the  manner  in  which  the  stock  shall  be  paid 
for  is  complied  with  by  the  requirement  in  the  charter  that  the  stock 
shall  be  paid  for  in  cash  and  no  certificate  shall  issue  until  such  pay* 
ment  is  made.     New  Orleans,  etc.,  R.  Co.  v.  Frank.     275. 

It  is  a  sufilcient  compliance  with  the  Maryland  statute  in  requiring  the 
certificate  of  incorporation  of  a  railroad  to  state  the  names  of  the  ter- 
mini of  the  road  and  the  counties  and  cities  through  which  it  is  to 
pass  that  the  termini  be  fixed  in  Maryland  with  reasonable  certainty, 
and  cities,  etc.,  specified,  and  the  fact  that  the  route  is  described  as 
partly  through  West  Virginia  does  not  invalidate  the  incorporation. 
Piedmont,  etc.,  R.  Co.  v.  Speelman.     816. 

Where  a  railroad  company  supposed  it  had  power  to  condemn  the  interest 
of  the  assignee  of  a  lease  of  land  through  which  it  desired  to  run,  said 
assignee  refusing  to  sell,  and  where  proceedings  in  which  the  original 
lessee  had  been  made  a  party  had  failed,  the  remedy  of  the  railroad 
company  is  to  amend  its  charter  and  not  by  bill  of  injunction;  Pied- 
mont, etc.,  R.  Co.  V.  Speelman.    316.  ^ 

OOMMISUOHEBS. 

See  Railroad  ComnssiONSRS. 


COMMOir  GABBIEB. 


C0MFB0MI8E. 


See  Carriers;  Passengers. 


See  Nolle  Prosequi. 


Where  a  woman  ill  and  poor  was  induced  by  a  relative  to  accept  a  settle- 
ment and  compensation  for  injuries  occasioned  on  a  railroad  and  in  a 
short  time  repudiated  the  settlement,  an  instruction  to  the  jury  that 
such  settlement  was  no  bar  to  an  action  for  damages  was  correct. 
Stone  V.  Chicago,  etc.,  R.  Co.    600. 

COHDUCTOB. 

See  Evidence. 
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See  Carrietis;  Carriers  of  Lite  Stock. 

In  action  against  a  carrier  for  damages  to  live  stock  it  is  no  defence  that 
a  defective  car  belonged  to  a  connecting  carrier,  nor  is  the  latter  pro- 
tected by  a  provision  in  the  contract  that  the  shipper  accepted  the 
car  provided.    Wallingford  v,  Columbia,  etc.,  R  Co.     40. 

Certain  charges  of  the  court  as  to  the  contract  of  connecting  roads,  their 
respective  liability  thereunder,  and  as  to  measure  of  damages  in 
actions  against  carriers  for  injury  to  live  stock,  Jield  correct.  Wal- 
lingford 17.  Columbia,  etc.,  R.  Co.    40. 

A  carrier  over  part  of  a  coptinuous  line  of  transportation  may  (within 
reasonable  limits  and  under  such  circumstances  as  are  fairly  incident 
to  its  legitimate  corporate  business)  contract  to  carry  from  a  point  be- 
yond its  terminus  to  its  terminus,  and  thence  over,  its  own  route, 
as  well  as  to  carry  beyond  the  terminus  of  its  own  route,  and  such 
contract  is  not  uUra  vires.     Swift  v.  Pacific  Mail  Co.     105. 

Where  each  of  two  connecting  carriers  forming  continuous  line  is  compe- 
tent to  contract  alone  for  an  entire  line,  they  may  make  a  joint  con> 
tract  for  such  transportation  and  become  jointly  liable  for  loss  or 
damage  thereunder.     Swift  «.  Pacific  Mail  Co.     105. 

C0K8EQUEKTIAL  DAMAGES. 

See  Damages. 

C0H80LIDATI0K. 

See  Dissolution  ;  Fobeclosure. 

In  an  action  to  recover  damages  on  account  of  personal  injuries  received 
while  in  the  employ  of  a  company  to  which  the  defendant  is  suc- 
cessor, the  old  company  having  been  dissolved  by  sale,  held,  that  the 
action  could  not  be  maintained  against  the  new  company;  the  only 
right  of  action  remaining  is  against  the  stockholders  of  the  old  com- 
pany who  received  the  purchase-money.  Chesapeake,  etc.,  R.  Co.  v. 
Greist.     149. 

Under  the  Minnesota  statute  the  purchase  by  one  railroad  of  the  property 
and  franchises  of  another  carries  with  it  the  liabilities  of  the  latter,  in- 
cluding above  claim.  Town  of  Plain  view  v,  Winona,  etc.,  R.  Co.  259. 

It  is  not  material  in  condemnation  proceedings  to  inquire  as  to  the  validity 
of  an  alleged  consolidation  agreement,  nor  as  to  the  authority  of 
oflScers  of  a  road;  the  petition  and  proceeding  being  warranted  by  the 
provisions  of  the  charter.  In  re  Petition  of  Minneapolis.,  etc.,  R.  Co, 
V.  St.  Paul,  etc.,  R.  Co.    279. 

COKSTITUTIOK  AL*  LAW. 

See  Interstate  Commerce;  Municipal  Aid  Bonds. 

COKSTBUGTIOH. 

See  Bonds;  Contractor.  j 

Railroad  constructed  on  soil  not  belonging  to  owner  of  or  to  the  corpora- 
tion which  built  the  road  was  movable  [property,  and  as  such  under 
the  law  regulating  pledges,  the  pledgee  of  the  road  may  take  legal 
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possession  through  a  third  person  chosen  by  him  and  the  pledgor. 
Wood  ward  «.  American,  etc. ,  R.  Co.  256. 
A  party  whose  materials  sold  to  another  are  used  in  the  constniction  of  a 
work  has  no  privilege  on  such  work,  the  materials  not  being  sold  to 
the  owner,  his  agent  or  his  sub-contractor.  Woodward  «.  American, 
etc.,  R.  Co.     256. 

COKTBACT. 

Bee  Assionhbnt;  Bill  of  Lading;  Contractob;  Dajcaoss. 

An  agreement  to  pay  a  fixed  sum  to  a  railroad  company,  one  half  in  80  days 
after  construction  of  road,  and  one  half  on  the  establishment  of  repair 
fchops  at  a  certain  place,  requires  that  the  company  should  have  under 
its  control  a  road  covering  the  entire  distance  and  repair  shops  at  said 
place  for  the  whole  road,  and  the  securing  access  to  terminus  over  an- 
other road  was  not  sufficient,  though  unnecessary  that  the  company 
should  literally  build  the  road  to  such  terminus.  Brown  v.  Dibble. 
•    241. 

An  agreement  under  an  unconstitutional  statute  for  the  issuance  of  bonds 
of  a  town  between  a  railway  company  and  the  town  is  invalid,  and 
the  enforcement  of  such  bonds  may  be  resisted  by  the  town.  Town 
of  Plain  view  9.  Winona,  etc.,  R.  Co.     259. 

COKTBACTOB. 

See  Construction;  Contract;  Trespass. 

Under  revised  laws  of  Vermont,  railroads  are  liable  to  day-laborers  em- 
ployed by  contractors  for  labor  in  constructing  roads,  ffeldy  an  action 
cannot  be  maintained  in  Vermont  under  this  statute  for  work  done 
on  a  contract  made  and  performed  in  New  York.  Cartwright  v.  N.  Y. 
&  Montreal  R.  Co.     234. 

Where  suit  is  brought  under  Michigan  statute  providing  that  laborers  and 
persons  furnishing  materials  for  construction  and  repairing  of  rail- 
roads shall  have  aright  to  have  money  due  contractors  of  the  company 
applied  to  their  own  claims,  it  wosheld,  that  the  claims  must  be  undis- 
puted and  acknowledged  due  from  contructor,  and  an  itemized  bill  to 
the  contractor  duly  presented  to  the  company.  Dudley  v.  Toledo, 
Ann  Arbor  &  North  Michicran  R.  Co.     236. 

An  assignee  of  the  claim  for  labor  is  entitled  to  all  the  benefits  of  the 
statute,  but  an  order  of  the  sub-director  on  a  merchant  is  not  an  as- 
signment of  the  laborer^s  claim,  nor  do  bills  for  keep  of  teams  or 
board  of  men  employed  on  the  road  come  within  the  act.  Dudley  v, 
Toledo,  Ann  Arbor  &  Michigan  R.  Co.     236. 

COKTBIBUTOBY  KEOLIGEKCE. 

See  Negligbncb;  Passengers;  Pleading. 

Notices  of  stock  killed  in  accordance  with  Arkansas  statute  were  posted  at 
stations;  plaintiff,  in  climbing  up  to  read  a  notice  for  an  owner  un- 
able to  read,  fell  through  a  defective  plank  and  was  injured.  Beld — 
1.  That  the  railroad  was  bound  to  keep  platform  in  good  repair  for 
those  having  a  legal  right  to  use  it,  and  was  liable  to  plaintiff.    2.  The 
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fact  that  it  was  about  dark  when  the  plaintiff  went  upon  the  platform 
cannot,  as  a  conclusion  of  law,  be  declared  per  se  negligent.  St. 
Louis,  etc.,  R.  Co.  v.  Fairbairn.     166. 

Plaintiff  walking  on  an  elevated  plank  walk  beside  a  railroad  track  at  a 
station,  hearing  a  train  approaching  behind,  moved  to  the  middle  of 
the  walk,  where  he  would  have  been  safe  from  passing  cars  of  ordinary- 
width.  He  was  struck  on  the  head  by  the  brake- wheel  of  a  car  of  ex- 
traordinary width  and  injured.  Held,  that  he  had  a  right  to  use  the 
walk,  and  to  suppose  himself  in  safety  in  his  position  when  struck,  and 
was  guilty  of  no  negligence^  HM^  further^  that  the  railroad's  employee 
seeing  him  there,  and  knowing  of  the  extraordinary  projection  of  the 
brake,  was  guilty  of  negligence  in  not  recognizing  and  guarding 
against  the  danger.     Sullivan  «.  Vicksburg,  etc.,  R.  Co.     168. 

In  such  case,  where  the  jury  awarded  $100  damages,  the  court,  while 
averse  to  increasing  verdicts  which  are  rarely  too  small,  awarded  $600 
damages.    Sullivan  v.  Vicksburg,  etc.,  R.  Co.     168. 

Where  injury  was  received  while  alighting  from  a  passenger  train  although 
a  stop  was  sufficient  under  ordinary  circumstances,  and  the  passenger 
was  young,  active  and  unincumbered,  and  though  the  company's 
failure  to  adequately  light  platform  was  not  shown  to  have  contributed 
directly  to  the  injury,  yet,  the  jury  having  found  the  railroad's  negli- 
gence to  have  been  the  cause  of  the  injury,  the  verdict  will  not  be 
disturbed.     St.  Louis,  etc.,  R.  Co.  «.  White.     545. 

A  passenger  who  has  done  what  all  other  persons  have  done  for  years 
is  not  guilty  of  want  of  ordinary  care  in  failing  to  call  for  a  light  or 
assistance  to  a  train  though  familiar  with  the  situation.  Alabama,, 
etc.,  R.  Co.  V,  Arnold.     546. 

Leaving  of  cars  outside  the  station  grounds  at  which  trains  stop  to  take  on 
and  put  off  passengers,  thus  obstructing  the  city  lights,  violates  the 
rule  that  railroad  companies  must  provide  for  platforms,  approaches, 
means  of  ingress  and  egress  to  and  from  the  train,  and  servants  to  give 
necessary  information,  and  a  company  is  liable  for  an  injury  to  the 
passengers  seeking  such  car  or  cars  standing  outside  and  to  which  a 
sidewalk  erected  by  the  company  leads  directly,  and  from  which  the 
passenger  falls  by  reason  of  tlie  insufficient  light,  nor  is  it  negligence 
on  his  part  to  go  outside  the  yard  to  reach  such  car.  Moses  v,  Louis- 
ville, etc.,  R.  Co.     656. 

Instructions  to  a  jury  that  a  passenger  with  a  ticket  bought  at  a  regular 
station  having  entered  a  train,  and  the  conductor  having  failed  to  stop 
a  reasonable  time,  and  the  passenger  having  been  injured  without 
negligence  on  his  part,  the  railroad  is  liable,  and  that  if  the  train 
after  stopping  started  before  the  passenger  could  alight,  and  he  obey- 
ing the  conductor's  orders,  the  danger  not  being  apparent,  the  train 
moving  slowly,  attempted  to  get  off,  provided  he  took  no  more  risk 
than  a  prudent  man  would  have  taken,  he  was  not  guilty^of  contributory 
negligence, — is  a  correct  statement  of  the  law.  St.  Louis,  etc.,  R.  Co. 
«.  Person.     567, 

A  refusal  to  instruct  to  find  for  defendant  if  the  jury  believed  that  the  train 
stopped  a  reasonable  length  of  time,  and  the  passenger  failing  to  get. 
off  leaped  from  it  while  in  motion  and  in  so  doing  was  injured,  is  not 
error,  because  negligence  is  for  the  jury,  St.  Louis,  etc. ,  R.  Co.  u. 
Person.     567. 

In  an  action  for  injuries  received  while  alighting  from  a  train,  a  charge 
that  it  is  the  duty  of  the  conductor  to  assist  passengers  from  the  train 
is  erroneous,  and  the  standard  of  due  care  and  caution  on  the  part  of 


686  INDEX. 

COKTBIBITTOBT  VEQLlUlSfCZ— Continued. 

one  charged  with  contributory  negligence  is  that  ordinarily  exercised 
by  a  prudent  and  reasonable  man  m  possession  of  ordinary  sense  and 
capacity)  and  one  physically  deficient  must  be  proportionally  cautious. 
Simms  v.  South  Carolina  R.  Co.     571. 

Passenger  who  was  thrown  from  the  train  by  a  sudden  jerk  while  in  the 
act  of  alighting,  being  on  the  platform  in  response  to  the  railroad's  in- 
vitation to  alight,  the  station  having  been  announced,  is  guilty  of  no 
negligence,  and  the  railroad  may  be  sued.  Norfolk  &  W.  R.  Co.  «. 
Prinnell.     674. 

When  the  standard  of  duty  shifts  with  the  circumstances  the  question  of 
negligence  is  for  the  jury;  so  that  where  a  passen^r  crowds  through 
incoming  passengers  getting  on  the  train,  and,  finding  on  reaching  the 
steps  that  the  train  has  started,  jumps  off  and  is  injured,  and  sues  the 
railroad,  the  jury  must  say  whether  the  railroad  was  guilty  of  neg- 
ligence in  admitting  the  passengers  or  starting  the  tram,  or  whether 
the  plaintiff  was  guilty  of  contributory  negligence  in  jumping  off. 
Pennsylvania  R.  Co.  v,  Peters.    607. 

A  street-car  company  is  a  common  carrier ;  and  though  not  an  insurer,  is 
bound  to  exercise  the  highest  degree  of  skill  and  foresight  not  only  in 
the  safe  carriage  of  passengers,  but  also  in  the  running  of  its  cars  and 
the  construction  and  repairs  of  its  track,  and  failure  to  exercise  such 
skill  renders  it  liable  for  injuries  to  passenger  not  himself  guilty  of 
negligence.     Citizens  Str.  Co.  v.  Twiname.     616. 

It  is  error  to  refuse  an  instruction,  based  on  evidence,  that  the  defendant 
must  prevail  if  it  appear  that  plaintiff  signalled  to  stop,  the  conductor 
rang  the  bell,  the  car  slowed  down,  and  plaintiff  stepped  from  the  car 
while  In  motion,  and  the  question  of  defendant's  negligence  must  be 
submitted  to  the  jury  before  that  of  plaintiff's  contributory  negligence, 
the  latter  assuming  the  former.  Harmon  o.  Washington,  etc.,  R.  Co. 
627. 

The  whipping  of  horses  by  the  driver  of  a  car  about  to  start,  unless  un- 
usual, is  no  evidence  of  negligence  where  plaintiff  sued  for  damages 
for  injuries  caused  by  being  thrown  from  the  front  platform  of  a  car 
by  a  sudden  jolt  on  starting;  and  as  the  only  witness  to  the  whipping, 
the  plaintiff,  did  not  intimate  it  was  severe,  and  as  cars  usually  start 
with  a  jerk,  and  such  jerk,  being  forward,  could  not,  anyhow,  throw 
the  passenger  sideways,  there  could  be  no  recovery.  Rochat  «. 
North  Hudson  Co.  R.  Co.    644. 


<;OHY£YAKC£. 

A  railroad  which  received  a  conveyance  from  the  board  of  trustees  of  the 
Wabash  &  Erie  Canal  of  a  portion  of  the  land  occupied  and  used 
under  the  series  of  laws  which  provided  for  the  construction  of  that 
canal,  in  terms  purporting  to  convey  such  lands  in  fee  simple,  acquired 
thereby  such  an  estate  therein.    Frank  «.  Evansville,  etc.,  R.  Co.    224. 


C0BF0SATI0H8. 

See  Cbmetbbiss;  Public  Dutibs;  Railboabs;  Rbligious  Cobporationb. 

COVEKAITTS. 

See  Lbssor  aitd  Lbssbb. 
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CB08S-BILL  OF  EZCEPTI0K8.  ^ 

See  Bill  of  Excbptioi^s;  Exceptions. 

€B088-£ZAXIKATI0H. 

See  Eyidencb. 

CB088IHO8. 

See  Easements. 

.What  evidence  held  sufficient  to  make  out  a  case  justifying  building  of 
branch  roads  and  crossing  other  railroads  under  Minnesota  statute. 
In  repetition  of  Minneapolis,  etc.,  R.  Co.  t?.  St.  Paul,  etc.,  R.  Co. 
280. 

Under  the  same  act  the  location  and  manner  of  crossing  are  questions  of 
fact,  and  cannot  be  reviewed.  In  re  Petition  of  Minneapolis,  etc.,  R. 
.  Co. «?.  St.  Paul,  etc.,  R.  Co.     230. 

Under  the  Illinois  statutes  one  railway  has  no  authority  to  appropriate  a 
portion  of  the  right  of  way  of  another  company  in  order  to  construct 
parallel  lines,  and  an  allegation  by  the  latter  in  such  proceeding  by 
the  former  that  the  whole  right  of  way  was  necessary  for  the  dis- 
charge of  certain  conditions  imposed  by  the  act  of  Congress  granting 
the  right  of  way  does  not  entitle- the  removal  of  the  cause  to  the 
United  States  Courts.  Illinois,  etc.,  R.  Co.  v.  Chicago,  etc.,  R.  Co. 
287. 

Statute  regulating  the  speed  of  trains  at  public  crossings  does  not  apply 
to  cases  in  which  the  train  is  started  at  or  upon  the  crossing.  Harris 
f>.  Central  R.  Co.     581. 

CirLYEBT& 

See  Waters  and  WATERConiisEs. 

DAICAGES. 

See  Cehetbbibs;  Ejectment;  Eyidbnce;  Mobtoagb;  Rbligious  Cor- 
porations; Trespass. 

Damage*  by  Carriera  of  Oood^  and  Live  Stock,  • 

Consignor  made  oral  contract  with  carrier  that  cars  should  be  furnished 
for  shipping  live  stock  on  a  day  certain,  and  carrier  knew  of  ship- 
per's intention  tliat  they  should  arrive  at  destination  in  time  for  a 
particular  market.  Cars  were  not  furnished.  Two  days  later  cattle 
were  forwarded,  and  consignor  signed  a  bill  of  lading  limiting  car- 
rier's liability.  In  an  action  by  consignor  for  the  special  damages 
resulting,  hdd^  the  parol  undertaking  was  not  merged  in  the  bill  of 
lading.  Ileld^  further ^  a  charge  to  the  jury  that  if  the  day  of  in- 
tended arrival  was  a  sale  day,  and  the  best  sale  day,  chosen  by  the 
shipper  and  known  to  the  carrier,  and  in  contemplation  of  the  parties 
when  contracting,  the  consignor  could  recover  the  special  damages 
actually  resulting,  was  correct.  Hamilton  «.  Western  North  Caro- 
lina R.  Co.     1. 

Consignor  having  arrangements  for  reduced  rates  of  freieht  by  a  certain 
route  shipped  ffoods  to  be  carried  by  that  route,  and  informed  car- 
rier*? agents  of  this  fact     The  carrier  took  them  by  as  short  or  a 
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shorter  route  on  which  freight  would  have  been  less  than  by  special 
route,  but  for  consignor's  special  rates.  Heldy  that  carrier  was  liable 
for  wilful  breach  of  his  valid  contract,  but  only  in  nominal  damages. 
Langdon  v,  Robertson.    28. 

In  action  against  carrier  for  damages  to  live  stock  interest  may  be  allowed 
from  date  of  contract  (if  the  suit  is  considered  Bsex  oontraetu)^  or  from 
the  date  of  the  injury  (if  the  action  be  viewed  as  one  in  tort).  Illinois 
Central  R.  Co.  v.  Haynes.     38. 

Certain  charges  of  the  court  as  to  the  contract  of  connecting  roads,  their 
respective  liability  thereunder,  and  as  to  measure  of  damages  in 
actions  against  carriers  for  injury  to  live  stock,  Tisld  correct.  Wal- 
lingford  v.  Columbia,  etc.,  R.  Co.     40. 

Where  goods  were  consigned  and  shipped  in  one  car,  but  during  transit 
were  transferred  to  another,  and  consignor  arranged  with  carrier^s 
agents  to  have  first-named  car  stopped,  but  did  not  thereby  succeed 
in  stopping  the  goods,  and  consignor's  agent  at  destination  frequently 
applied  for  the  goods,  but  was  told  they  had  not  arrived,  and  carrier 
claimed  that  notice  of  arrival  had  been  sent  by  postal-card,  but  there 
was  no  evidence  to  show  that  such  notice  had  ever  arrived,  hdd,  that 
there  could  be  a  recovery  of  the  value  of  the  goods  at  the  time  of 
conversion  with  interest  as  damages.  Worden  v,  Canadian  Pacific  R. 
Co.     127. 

A  parcel  of  samples  was  delivered  to  the  defendants,  a  railway  company, 
to  be  forwarded  to  the  plaintilSs.  By  the  negligence  of  the  defend- 
ants, who  had  notice  that  the  parcel  contained  samples,  it  was  de- 
layed on  the  way  until  the  season  at  which  the  samples  could  be 
used  for  procuring  orders  had  elapsed,  and  they  had  in  consequence 
become  valueless.  The  plain tififs  could  not  have  procured  similar 
samples  in  the  market.  In  an  action  for  the  nondelivery  in  a  reason- 
able time,  heldy  that  the  plaintiffs  were  entitled  to  recover  as  damages 
the  value  to  them  of  the  samples  at  the  time  when  they  should  have 
been  delivered.     Schulze  &  Co.  v.  The  Great  Eastern  R.  Co.     134. 

In  an  action  to  recover  damages  on  account  of  personal  injuries  received 
while  in  the  employ  of  a  company  to  which  the  defendant  is  suc- 
cessor, the  old  company  having  been  dissolved  by  sale,  held,  that  the 
action  could  not  be  maintained  against  the  new  company;  the  only 
right  of  action  remaining  is  against  the  stockholders  of  the  old  com- 
pany who  received  the  purchase  money.  Chesapeake,  etc.,  R.  Co.  i7. 
Grcist     149. 

In  a  case  of  an  injury  occurring  to  one  on  station  platform  where  the 
railroad  was  guilty  of  negligence  and  the  plaintiff  not  negligent,  an 
award  of  $10^  damages  was  iucre.iscd  by  the  court  to  $600.  Sulli* 
van  V.  Vicksburg,  etc.,  R.  Co.     168. 

In  an  action  for  damages  caused  by  improper  construction  of  railroad, 
plaintifif  showed  that  his  house  was  damaged  and  weakened  by  a  flow 
of  water  so  that,  over  seven  months  afterwards,  it  was  destroyed  by 
a  storm  with  furniture  and  stores.  Eddy  no  recovery,  as  the  damage 
was  not  a  ])roximate  result  of  the  injury.  The  true  measure  of  dam- 
ages is  the  cost  of  repairs  rendered  necessary  by  the  overflow  and  the 
inconvenience  thereby  caused.     Galveston,  etc.,  R.  Co.  «.  Ware.     203. 

In  an  action  for  damages  for  overflow  of  water  on  some  land  by  faulty 
construction  of  railroads  the  measure  of  damages  is  the  difference 
between  the  value  of  the  plaintiff^s  land  before  the  construction  of 
said  embankment  and  the  value  of  the  same  immediately  after  said 
damage,  if  anv  was  caused  by  said  defendant.  Owens  «.  Missoari 
Pacific  R.  Co.  "  205. 
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Where  a  railroad  company  excavating  for  railroad  bed  casts  rock  and 
debris  on  the  adjoining  land  by  blasting,  it  is  liable  to  damages  for 
the  rents  and  profits  lost  to  the  plaintiff  by  removal  of  tenants, 
inability  to  rent  property,  and  also  aamages  for  actual  physical  injury. 
G.  B.  &  L.  R.  Co.  tj.  Eagles.     228. 

The  question  whether  the  tenement  could  have  been  rented  but  for 
action  of  railway  in  casting  rocks  and  debris  upon  land  is  improper 
on  trial.    G.  B.  &  L.  R.  Co.  d.  Eagles.     228. 

Railroad  company  blasting  rocks  to  build  road  bed  is  liable  for  damages 
to  inn-keeper  whose  guests  have  left  the  hotel  in  fear  of  flying  rocks. 
Evidence  of  injury  to  other  buildings  is  allowable  to  prove  justification 
of  guests*  departure.     G.  B.  &  L.  R.  Co.  v,  Doyle.     281. 

Where  a  contract  under  which  a  company  took  land  showed  the  owners' 
purpose  to  be  to  hold  the  title  until  the  damages  were  paid,  the 
owner^s  right-  in  equity  to  recover  damages  or  possession  is  not  barred 
by  the  Statute  of  Limitation  for  15  years;  and  where  the  finding  of  the 
master  as  to  the  time  when  the  sum  found  due  commenced  to  draw 
interest  is  equivocal,  no  more  can  be  allowed  than  is  asked  for  by  the 
bill,  nor  can  it  be  amended.   Robinson  v.  Missisquoi,  etc.,  R.  Co.   299. 

The  acquiescence  of  the  owners  of  lands  in  the  use,  construction,  and 
maintenence  of  a  railway  company  is  a  waiver  of  his  action  to  dis- 
possess the  road,  but  not  of  his  action  for  damages  or  for  the  value  of 
the  lands.     Lawrence  «.  Morgan's  Louisiana,  etc.,  R.  Co.     808. 

Where  a  land- owner  brought  suit  to  recover  compensation  for  land  taken 
against  a  railroad  which  had  an  assignment  of  a  contract  by  which  the 
owner  agreed  to  convey  the  strip  of  land  to  another  company,  but 
previous  to  this  assignment  first  company  had  entered  on  the  ground 
and  commenced  construction,  it  was  ?ield,  that  having  entered  and 
built  without  reference  to  the  agreement  and  independently  thereof, 
it  not  having  been  assigned  until  after  commencement  of  the  road,  the 
company  were  not  entitled  to  conveyance,  having  already  appropriated 
the  land  under  the  power  of  eminent  domain,  and  the  owner  was  not 
estopped  from  claiming  the  compensation,  his  right  to  which  occurred 
upon  the  entering  of  the  company.    Oregon,  etc.,  R.  Co.  v.  Day.     338. 

Instructions  that  railroad  companies  are  not  required  to  fence  their  right 
of  way  for  six  months  after  opening  of  road  to  use,  and  the  damages 
attending  its  keeping  open  for  that  time  may  be  considered  as  an 
element  of  damages,  are  correct  statements  of  the  rule.  Centralia,  etc., 
R.  Co.  D,  Rixman.     886.  , 

Where  a  railroad  company  entered  on  land,  the  owner  not  objecting,  and 
commenced  construction,  which  ceased  after  some  time  for  want  of 
funds,  but  subsequently  was  recommenced,  there  being  no  agreement 
as  to  damages  nor  any  legal  proceeding  to  adjust  them,  afterwards 
a  bond  having  been  filed,  it  was  Tield,  the  title  to  the  right  of  way 
vested  by  the  original  occupation,  and  tenants  after  such  occupation 
operating  thereon  4ot  oil  were  not  entitled  to  damages.'  Davis  v. 
Titusville,  etc.,  R.  Co.    841. 

Such  rights  of  private  use  of  land  as  interfere  with  the  operation  of  road 
are  included  under  the  statute  in  condemnation  proceedings,  and  in 
the  compensation  granted,  and  the  owner  has  no  reserved  right  of 
private  crossings  unless  specified.  Cedar  Rapids,  etc.,  R.  Co.  v.  Ray- 
mond.   845. 

Evidence  is  admissible  to  show  that  land  will  be  subject  to  extraordinary 
use  from  its  vicinity  to  railroad  depot,  and  an  increase  of  rate  of  in- 
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surance  may  be  shoTrn  as  affecting  the  market  value.     Cedar  Rapids, 
etc.,  R.  Co.  T.  Raymond.     345. 

What  evidence  justifies  damages  awarded.  Cedar  Rapids,  etc.,  R.  Co.  v, 
Raymond.    345. 

Equitable  owner  of  land  who  becomes  legal  owner  has  lien  for  damages 
for  land  taken  by  railroad  enforceable  against  a  company  in  possession 
by  succession  to  company  first  taking,  but  the  value  of  the  land 
actually  taken,  and  not  an  agreement  between  the  first  company  and 
the  owner,  is  the  measure  of  damages,  and  interest  is  recoverable  from 
time  of  possession  of  such  last  company.  Sennott  «.  St.  Johnsbury, 
etc.,  R.  Co.    349. 

Witnesses  having  knowledge  of  the  market  value  of  the  property  taken  for 
railroad  at  the  time  it  was  so  taken  are  competent  to  testify  as  to  its 
value  before  and  after  the  laying  of  the  track.  Central,  vtc,  R.  Co.  v. 
Andrews.     853. 

A  witness  shown  to  have  been  in  real-estate  business  for  a  long  time,  though 
not  professing  knowledge  of  the  real  value  of  adjacent  lots  to  that  on 
which  the  track  was  laid,  but  stating  that  he  has  an  opinion  of  their 
market  value,  is  qualified  to  give  such  opinion.  Central,  etc.,  R.  Co. 
V.  Andrews.     352. 

The  statements  as  to  value  of  lots  made  by  party  whose  administrator 
brings  an  action  and  made  a  Ion?  time  before  or  a  long  time  after  the 
laying  of  the  track,  the  values  of  the  property  meanwhile  fluctuating, 
are  not  evidence  which  may  be  introduced  by  the  opposite  party. 
Central,  etc.,  R.  Co.  «.  Andrews.     352. 

It  is  a  rule  in  condemnation  proceedings  when  several  lots  constitute  one 
farm,  that  the  damages  to  the  whole  are  to  be  allowed  though  but 
part  be  taken,  and  the  value  of  the  farm  without  the  railroad  and  its 
value  with  it  may  be  shown.    Cedar  Rapids  v.  Ryan.     355. 

Damages  to  a  whole  tract  are  properly  considered,  and  evidence  of  the 
market  value  of  property  before  appropriation  by  the  railroad  and 
after  is  properly  received.  The  eligiole  situation  of  land  and  its  effeet 
upon  the  present  value  may  be  considered,  but  not  opinions  as  to 
probable  future  use.     Cedar  Rapids  v.  Ryan.     357. 

All  damages  from  the  construction  of  a  road  are  allowed  in  proceedings  to 
condemn  the  land,  and  include  the  subsequent  completion  of  a  rail- 
road bridge  in  an  ordinary  manner.  Barnes  «.  Michigan,  etc.,  R.  Co. 
361. 

Instruction  that  the  total  compensation  for  the  taking  of  land  was  the 
difference  between  the  value  before  condemnation  and  the  value  after 
of  entire  tract  through  the  middle  of  which  railroad  had  taken  a 
strip,  was  held  proper.  Concordia  Cemetery  Association  v.  Minnesota, 
etc.,  R.  Co.    363. 

Under  the  Illinois  statute  damages  may  be  assessed  as  to  other  parties  in 
proceedings  against  a  cemetery  association  to  condemn  land  for  a 
right  of  way.  Concordia  Cemetery  Association  «.  Minnesotii,  etc.,  R. 
Co.     364. 

In  assessing  the  value  of  land  taken  for  a  right  of  way,  there  being  no 
conclusive  evidence  as  to  .its  value,  evidence  of  sales  of  prairie  land 
one  mile  distant  is  admissible.  Concordia  Cemetery  Association  t. 
Minnesota,  etc.,  R.  Co.    364. 

The  value  of  lots  in  other  cemeteries  is  not  competent  evidence  in  assessing 
land,  part  of  a  tract  owned  by  a  cemetery  association  but  not  used  for 
cemetery  purposes,  and  the  verdict  of  the  jury  making  such  assess- 
ment will  not  be  set  aside  as  being  too  small,  a  greater  value  being  a 
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matter  of  future  probability.      Concordia  Cemetery  Association  v. 
Minnesota,  etc.,  R.  Co.    864. 

An  entry  by  a  railroad  company  without  fraud,  though  by  right  of  pro- 
ceedings under  defective  ordinances,  does  not  entitle  plaintiff  to  ex- 
emplary damages.    Baltimore,  etc.,  R.  Co.  v.  Boyd.    872. 

The  owner  of  premises  subjected  to  unauthorized  beneficial  use  of  another, 
though  under  color  of  right,  may  have  substantial  damages,  such 
being  the  fair  rental  value  of  the  land,  though  no  special  damage  is 
proven.    Baltimore,  etc.,  R.  Co.  v,  Boyd.     872. 

Declarations  of  counsel  on  a  former  occasion  are  not  admissible  to  prove 
malice  on  defendant's  part  in  order  to  enhance  the  damages,  nor  will 
counsel  be  permitted  to  argue  to  the  jury  in  disregard  of  instructions 
of  court.     Baltimore,  etc.,  R.  Co.  v,  Boyd.     872. 

Absolute  freehold  title  and  not  merely  possession  is  necessary  to  obtain 
damages  of  a  railroad  taking  land  outside  of  that  condemned  for  its 
right  of  way,  whereby  a  permanent  injury  to  the  freehold  was  caused. 
Wattemeyer  v.  Wisconsin,  etc.,  R.  Co.     384. 

A  plaintiff  alleging  damages  to  160  acres  cannot  prove  damages  to  entire 
farm  of  240  acres.     Wattemeyer  v.  Wisconsin,  etc.,  R.  Co.     884. 

Where  the  report  of  commissioners  condemning  land  for  railroad  use  in- 
cluded the  value  of  buildings  erected  rhereon,  the  buildings  passed 
with  the  land,  and  the  owner,  having  appealed  and  then  dismissed  the 
appeal  and  accepted  the  amount  of  award,  is  estopped  from  claim  in 
possession  of  or  removing  the  buildings.  Chicago,  etc.,  R.  Co.  e. 
Enuffke.     887. 

A  railroad  company  offered  to  owner  a  strip  of  land  for  access  to  property 
in  exchange  for  entry  taken  by  them ;  the  agreement  was  not  recorded, 
or  brought  to  public  attention  or  public  use.  Held,  there  was  no 
establishment  of  a  public  way  such  as  would  benefit  the  owner,  nor 
was  there  a  creation  of  an  easement,  and  under  the  Colorado  statutes 
the  commissioners  condemning  the  land  could  not  consider  the  agree- 
ment, a  money  compensation  being  intended  for  lands  condemned  for 
railroad  purposes.     Burlington  v.  Schwerkart.    891. 

A  provision  of  the  Iowa  code  forbidding  the  laying  of  a  track  in  the  street 
until  abutters'  damages  are  paid  does  not  debar  owners  of  prop- 
erty abutting  on  the  street  who  have  waited  until  after  the  construction 
of  the  railway  from  claiming  damages.  Slough  v.  Chicago,  etc.,  R.  Co. 
896. 

Under  the  Iowa  code  the  sheriff's  jury  can  only  assess  damages  taken  by  a 
railroad,  and  not  for  injury  to  property  abutting  on  a  street  in  which 
the  road  is  laid;  nor  are  objections  to  the  jurisdiction  of  such  sheriff's 
jury  waived  by  an  appeal  from  their  award.  Slough  v,  Chicago,  etc., 
R.  Co.     396. 

Smoke  and  noise  caused  by  the  operation  of  a  railroad  on  land  taken  by 
eminent  domain,  and  abutting  on  a  public  street,  though  diminishing 
the  value  of  houses  thereon  is  damnum  abseque  injuria  for  which  no 
compensation  may  be  granted  under  the  Pennsylvania  constitution. 
Pennsylvania  R.  v,  Lippincott.    899. 

Evidence  of  substantial  injury  to  property  in  common  to  community  at* 
lar^e,  caused  by  smoke,  etc.,  from  the  running  of  a  railroad  in  front 
of  the  property  may  be  considered  in  an   action  by  the  owner  to  re- 
cover for  injury  by  laying  of  track,  said  property  abutting  on  a  public 
street.     Columbus,  etc.,  R.  Co.  v,  Gku'dner.    409. 

Witness  in  such  case  may  not  testify  as  to  differences  in  value  of  the  prop- 
erty or  give  opinions  as  to  the  amount  of  damages.  Columbus,  etc,, 
R.  Co.  V,  Gardner.    409. 
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An  elevated  railroad  is  a  trespass  against  abutting  owners  not  duly  com- 
pensated, and  damages  for  injury  actual  or  incidental  to  its  use  are 
recoverable.    Drucker  v.  Manhattan,  etc.,  R.  Co.    418. 

Elements  of  damage  such  as  smoke,  ashes,  etc.,  even  the  structure  itself, 
though  necessary  to  construction  and  operation  of  road  and  not  the 
product  of  negligence,  are  considered  in  estimating  the  verdict. 
Drucker  v.  Manhattan,  etc.,  R.  Co.     418. 

Damages  byJOarriers  of  Passengert, 

In  an  action  for  damages  for  an  injury  caused  by  the  falling  from  a  rack 
of  a  wringer,  having  nothing  about  it  to  attract  particular  attention, 
the  denial  of  a  motion  for  nonsuit  was  error.  Morris  v.  New  York, 
etc.,  R.  Co.  .  538. 

Where  it  is  the  usage  of  a  railroad  to  leave  an  opening  between  the  cars  of 
a  freight  train  as  means  of  access  to  a  passenger  train  it  is  an  invitation 
for  such  use,  and  an  injury  occasioned  by  the  sudden  and  unsignalled 
closiDff  of  the  train  will  render  the  company  liable  if  the  passenger 
acted  in  a  reasonable  and  prudent  manner.  Louisville,  etc.,  R.  Co.  v, 
Thompson.     541. 

115,000  are  not  excessive  damages  for  a  broken  thigbi  and  other  permanent 
injuries  caused  by  negligence  of  a  railroad  company.  .  Louisville,  etc., 
R.  Co.  V,  Thompson.     541. 

When  negligence  is  so  gross  as  to  indicate  that  defendant,  although  cog- 
nizant of,  is  indifferent  to  the  danger,  exemplary  damages  may  be 
awarded,  and  the  degree  of  negligence  being  a  question  for  the  jury, 
instruction  that  such  damages  cannot  be  recovered  is  properly  refused. 
Ala.,  etc.,  R.  Co.  «.  Arnold.    546. 

Damages  allowed  by  a  jury  will  not  be  increased  on  appeal  unless  mani- 
festly inadequate.     Moses  v.  Louisville,  etc.,  R.  Co.     556. 

A  passenger  by  reason  of  failure  to  stop  the  train  was  carried  beyond  the 
station  for  which  he  had  purchased  a  ticket.  Hdd^  exemplary  damages 
could  not  be  recovered  for  the  separation  from  his  family;  the  failure 
to  stop  not  being  wilful  or  attended  with  malicious,  insulting,  or 
oppressive  circumstances.     Dorrah  9.  Illinois  Cent.  R.  Co.     576. 

Instruction  that  plaintiff  is  entitled  to  recover  damages  such  as  compensate 
under  all  the  evidence  for  all  the  injuries  received  and  suffered  is  not 
objectionable  as  allowing  exemplary  damages.  Chicago,  etc.,  R.  Co. 
V,  Holland.    590. 

An  instruction  that  the  jury  must  consider,  in  giving  damages,  plaintiff^s 
condition  before  and  since  the  injuries,  and  present  and  future  mental 
and  bodily  pain  with  all  the  circumstances,  was,  under  those  circum- 
stances, proper.     Sidekum  v,  Wabash,  etc.,  R.  Co.    640. 

An  objection  which  might  have  been  interposed  to  remarks  of  counsel  will 
be  considered  as  waived  by  appellant  court  if  not  made  or  exception 
saved,  the  damages  not  appearing  excessive.  Sidekum  et  al,  v.  Wab- 
ash, etc.»  R.  Co.     640. 
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See  Damages. 
See  Watbbb  and  Watercoursbs. 
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1KEATH. 

See  Parties  to  Actions. 

BSBTOB  AKJ>  CBEBITOB. 

See  Mortgages; "Receivers, 

BECLABATIOK  IK  [EYIDEKCE. 

See  Eyidence. 


BSCLABATIOVJ  IK  PLEADIKO. 

An  amendment  to  a  declaration  charging  negligence  different  from  that 
originally  relied  upon,  but  not  changing  the  cause  of  action,  may  be 
allowed  even  pending  introduction  of  evidence  by  defendant,  so  that 
the  pleadings  ;may  conform  to  the  evidence.  Harris  «.  Central 
R.  Co.    581. 


ABCBEE. 

See  Foreclosure. 

Decree  in  equity  broader  than  is  required  will  be  construed  only  as  nec- 
essary for  the  purpose  of  the  case,  and  the  issues  decided.  Barnes  v. 
Chicago,  etc.,  R.  Co.     453. 

What  is  a  final  decree  from  which  an  appeal  can  be  taken.  Porter  v. 
Pittsburgh,  etc.,  Co.     472. 


HBEB. 

See  Cbsceteries:  HussAin)  and  Wife. 

The  words  *'for  the  use  of  a  plank  road^*  added  to  the  description  of  the 
land  in  the  granting  part  of  the  deed  constitute  a  limitation  upon  the 
grant,  and  the  deed  conveys  but  an  easement.  Robinson  «.  Missis- 
quoi  R.  Co.     299. 

A  deed  under  the  judicial  sale  of  the  property  and  franchises  of  a  railroad 
that  has  commenced  construction  is  within  recording  acts.  Davis  «. 
Titusville,  etc.,  R.  Co.     341. 

DELAT. 

See  Carriers;  Carriers  of  Live  Stock;  Damages. 

Consignor's  cattle  were  delayed  and  some  of  them  injured  by  press  of  car- 
rier's business.  In  action  for  damages,  Jield^  that  a  charge  was  cor- 
rect which  declared  that  the  carrier  was  under  a  duty  to  carry  within 
a  reasonable  time,  when  it  was  modified  in  another  instruction  to 
mean  that  surrounding  circumstances  must  be  kept  in  view,  and  delay 
caused  by  unusual  press  of  business  was  not  unreasonable.  Illinois 
Central  R.  Co.  «.  Haynes.     38. 

Carrier  undertook  to  deliver  cotton  for  shipment  by  steamer  to  Shippers' 
Compress  Company  by  a  certain  time.     Its  agent  had  timely  notice 
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of  the  effect  of  the  delay  which  subsequently  occurred.  The  Com- 
press CompHny  was  obliged  to  pay  demurrage,  and  in  its  suit  against 
the  carrier  to  recover  it  was  held  that  subsequent  acceptance  of  the 
cotton  was  not  a  waiver  of  stipulation  as  to  time,  and  that  the  car- 
riers' contract  was  not  uUra  aire*,  Norfolk  &  Western  R.  Co.  tj.  Ship- 
pers' Compress  Co.  57. 
Where  the  weight  of  goods  is  not  specified  in  the  bill  of  lading  carrier 
must  wei^b  within  reasonable  time  and  fix  charges  according  to  rate 
specified  m  the  bill  of  lading.  For  failure  to  do  so  and  refusal  to  de- 
liver it  Is  liable  to  penalty  for  delay  imposed  by  statute.  Little  Rocky 
etc.,  R.  Co.  V.  Hanniford.    76. 


BSLIVXBT. 

See  Cabribbs;  Cabriebs  of  Liye-btocb. 

A,  on  receiving  an  order  from  B,  doing  business  at  Pueblo,  CoL,  shipped 
consignment  to  himself  at  that  place  and  received  two  receipts  from 
the  carrier;  one  of  these  he  indorsed  to  B,  attached  it  to  a  draft  and 
sent  it  to  Pueblo  for  collection ;  the  other  was  sent  to  B  without  in- 
dorsement. B  presented  this  last  receipt  to  the  carrier  and  obtained 
the  goods;  the  carrier  had  no  knowledge  of  the  receipt  and  draft;  B 
refused  to  pay  for  the  goods,  and  was  insolvept.  In  an  action  against 
the  carrier  for  the  value  of  the  goods,  held^  that  the  possession  by  H 
of  the  receipt  clothed  him  with  such  an  apparent  right  to  the  goods  as 
relieved  the  carrier  [of  liability.  Wevland  c.  Atchison,  etc.,  R.  Co. 
102. 


BSMUBBEB. 

See  PLEAoma. 


BBVIATIOK. 

See  Cabbiers;  Cabbiebb  of  Live- stock. 

Consignor  having  arrangements  for  reduced  rates  of  freight  by  a  certain 
route,  shipped  goods  to  be  carried  by  that  route  and  informed  carrier's 
agents  of  this  fact.  The  carrier  took  them  by  as  short  or  a  shorter 
route  on  which  freight  would  have  been  less  than  by  special  route 
but  for  consignor's  special  rates.  Held^  that  carrier  was  liable  for 
wilful  breach  of  his  valid  contract,  but  only  in  nominal  damages. 
Langdon  9.  Robertson.    23. 


BIBECT0B8. 


See  Dividends;  Officers. 


BISCBDCIBATIOB. 


See  Fbbioht. 
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DISSOLUTION. 

See  Consolidation;  Franchise. 

Entire  capital  stock  and  more  was  expended  by  a  railroad  in  building  and 
equipping.  Bonds  were  issued,  but  the  indebtedness  had  not  b^en 
liquidated  nor  the  interest  on  the  bonds  paid;  under  a  New  Jersey 
statute  a  bill  was  filed  and  a  receiver  appointed;  on  motion  to  dis- 
solve and  dismiss,  hddy  that  the  facta  justified  a  conclusion  of  in- 
solvency within  the  statute  and  authorized  a  receiver's  appointment. 
Eeld^  further^  the  court  should  get  rid  of  a  receiver  at  tne  earliest 
possible  moment  consistent  witli  the  interest  of  creditors  and  stock- 
holders, and  that  when  the  admitted  liabilities  and  receiyer^s  expenses 
are  paid  he  will  be  discharged.     Sewell  t?.  Cape  May,  etc.,  R.  Co.     155. 


BIYIDEKBS. 

See  Guaranty. 

When  holders  of  preferred  stock  are  entitled  to  a  dividend.  Hazeltine  «. 
Belfast,  etc.,  R  Co.    528. 

Directors  of  railroad  company  are  not  justified  in  refusing  to  declare 
dividend  to  preferred  stockholder  from  earnings  on  hand  merely 
because  the  corporation  cannot  pay  all  of  its  funded  mortgage  indebt- 
edness at  maturity  if  dividends  be  paid,  and  the  court  will  compel 
such  action  when  the  question  becomes  one  more  of  right  than  of 
discretion.     Hazeltine  v,  Belfast,  etc.,  R.  Co.    528. 


BOOBSTEP. 

See  Nboligbncu. 

BBIYEB. 

See  Master  and  Servant. 

EASEKENT.' 

See  Damages  ;  Eminent  Domain. 

The  words  **  for  the  use  of  a  plank  road"  added  to  the  description  of  the 
land  in  the  granting  part  of  the  deed  constitute  a  limitation  upon 
the  grant,  and  the  deed  conveys  but  an  easement.  Robinson  v.  Mis- 
sisquoi  R.  Co.     299. 

The  Existence  of  a  highway  on  land  being  a  collateral  matter  may  be 
shown  by  oral  evidence  in  an  action  for  the  assessment  of  damages 
for  the  taking  of  land  by  a  railway.  Cedar  Rapids,  etc.,  R.  Co.  «. 
Raymond.     845. 

Such  rights  of  private  use  of  land  as  interfere  with  the  operation  of  a 
road  are  included  under  thd  statute  in  condemnation  proceedings, 
and  in  tlfe  compensation  granted,  and  the  owner  has  no  reserved 
right  of  private  crossings  unless  specified.  Cedar  Rapids,  etc.,  R. 
Co.  t?.  Raymond.     845. 
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SJZCTKENT. 

See  Damages;  Eminent  Domain. 

The  fact  that  a  company  M^hich  had  taken  land  had  mortgaged  it  is  no 
defence  in  an  action  of  ejectment,  there  being  no  proof  that  the 
plaintiffs  knew  of  the  execution  of  the  mortgages,  and  therefore  no 
estoppel.     Bradley  f.  Mo.,  etc.,  R.  Co.    379. 

Right  of  wife  signing  deed  with  her  husband  conveying  her  property, 
but  whose  name  does  not  appear  in  the  body  of  it,  to  maintain  eject- 
ment against  grantee.    Bradley  v.  Mo.,  etc.,  R.  Co.     379. 

Railroad  company  taking  property  must  pursue  the  provisions  of  the  law, 
and  take  initiatory  steps  for  the  appropriation  of  land  or  else  cannot 
rightfully  hold  the  property  until  damages  are  assessed  and  paid,  and 
ejectment  is  a  proper  remedy.     Bradley  v.  Mo.,  etc.,  R.  Co.     379. 


XLEYATOB  COKPAITY. 

See  Ultka  Vires. 

XLEYATEB  BAILBOAB. 

See  Eminent  Domain. 

UIVEKT  BOKAIK. 

See  Contractors ;  Damages  (Eminent- Domain  Proceedings);  Practice. 

That  section  of  the  Illinois  practice  act  forbidding  the  dismissal  of  an 
action  except  where  a  plea  of  set-off  has  been  interposed  in  an  action 
on  a  contract  does  not  apply  in  a  proceeding  in  a  condemnation  of  land 
for  railroad  purposes,  and  such  proceeding  may  be  dismissed  by  a 
petitioner  any  time  before  rights  become  vested  in  the  land-owner; 
the  company  having  the  right  to  abandon  one  route  and  select  another. 
Chicago,  etc.,  R.  Co.  ».  Gate?.     268. 

Parties  may  be  compelled  to  trial  in  condemnation  proceedings  before  dis- 
posal of  a  plea  of  nul  tiel  corporation ;  there  being  no  law  in  Illinois 
allowing  any  kind  of  answer  to  a  petition  for  the  condemnation  of  land. 
Henry  n.  Centralia,  etc.,  R.  Co.     273. 

In  such  proceedings  certain  copies  of  articles  of  incorporation  of  a  railroad 
company  may  be  admitted  in  evidence,  and  if  satisfactory  to  the  court 
introduced  to  the  jury.     Henry  v.  Centralia  R.  Co.     273. 

The  verdict  of  a  jury  of  the  vicinage  will  not  be  disturbed  in  an  expropri- 
ation proceeding  for  the  right  of  way  unless  inconsistent  with  the 
proof  in  the  record  or  unsupported  by  the  evidence.  New  Orleans, 
etc.,  R.  Co.  r.  Frank.     275. 

In  the  absence  of  proof  that  a  committee  of  citizens  were  constituted  agents 
of  ft  property-owner,  the  latter  is  not  estopped  from  proceeding  under 
the  Iowa  statute  for  land  damages,  though  the  company  constructed  its 
road  onj[representation  of  the  committee  of  authority  of  the  land- 
owner.    Chicago,  etc.,  R.  Co.  i?.  Estes.     276. 

It  is  not  material  in  condemnation  proceedings  to  inquire  as  to  the  validity 
of  an  alleged  consolidation  agreement,  nor  as  to  the  authority  of  officers 
of  a  road,  the  petition  and  proceeding  being  warranted  by  the  pro- 
visions of  the  charter.  In  re  Petition  of  Minneapolis,  etc.,  R.  Co. 
and  St.  Paul,  etc.,  R.  Co.     279. 

What  evidence  held  sufficient  to  make  out  a  case  justifying  building  of 
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branch  roads  and  crossing  other  railroads  under  Minnesota  statute. 
/»  repetition  of  Minneapolis,  etc.,  R.  Co.  and  St.  Paul,  etc.,  R.  Co.   280. 

Under  the  same  act  the  location  and  manner  of  crossing  are  questions  of 
fact,  and  cannot  be  reviewed.  In  re  Peti  ion  of  Minneapolis,  etc.,  R. 
Co.  and  St.  Paul,  etc.,  R.  Co.     280. 

Under  the  Illinois  statutes  one  railway  has  no  authority  to  appropriate  a 
portion  of  the  right  of  way  of  another  company  in  order  to  construct 
parallel  lines,  and  an  allegation  by  the  latter  in  such  proceeding  by 
the  former  that  the  whole  right  of  way  was  necessary  for  the  discharge 
of  certain  conditions  imposed  by  the  act  of  Congress  granting  the 
right  of  way  does  not  entitle  the  removal  of  the  cause  to  the  United 
States  courts.    Illinois,  etc.,  R.  Co.  v.  Chicago,  etc.,  R.  Co.     287. 

Under  the  Minnesota  statute  a  railway  company  has  no  absolute  right,  at  its 
own  mere  election,  to  a  crossing  over>  the  road  of  another  company. 
It  must  first  be  determined  whether  such  crossing  is  necessary  and  re- 
quired by  public  interests.  In  re  Proceeding  St.  Paul,  etc.,  R.  Co. 
204. 

One  who  has  notice  claiming  title  under  a  land-owner  who  licensed  a  rail- 
road company  to  enter  upon  his  land,  and  the  company  entered  and 
constructed  and  maintained  a  road  thereon,  is  estopped  from  revok- 
ing the  said  license.     Campbell  v.  Indianapolis  R.  Co.     304. 

Occupancy  and  use  of  land,  and  the  running  of  trains,  is  sufficient  notice  of 
license  to  railroad,  to  purchaser  from  licensor.  Campbell  v,  Indian- 
apolis R.  Co.    805. 

Under  the  Indiana  statute  giving  a  railroad  power  to  lay  out  its  road  not 
exceeding  six  rods  wide,  it  will  be  presumed  as  against  one  claiming 
under  a  licensor  of  a  railroad  who  has  entered  upon  and  constructed 
its  road  that  the  right  of  way  extended  to  the  full  statutory  width. 
Campbell  v,  Indianapolis  R.  Co.     805. 

Franchises  such  as  to  run  cars,  take  tolls,  appropriate  earth,  etc.,  are  rights 
or  franchises  essential  to  the  operation  of  the  railroad  corporation,  and 
such  franchises  include  the  right  of  appropriating  lands  for  the  con- 
struction of  necessary  appurtenances.  Lawrence  v.  Morgan^s  Louisiana, 
etc.,  R.  Co.    809. 

Such  franchise  is  transferred  at  a  marshals  sale  of  the  railroad  and  all  its 
franchises  to  the  purchaser,  even  if  he  is  a  natural  person.    Lawrence 
V.  Morgan^s  Louisiana,  etc.,  R.  Co.    310. 

It  is  a  sufficient  compliance  with  the  Maryland  statute  requiring  the  cer- 
tificate of 'incorporation  of  a  railroad  to  state  the  names  of  the  termini 
of  the  road  and  the  counties  and  cities  through  which  it  is  to  pass, 
that  the  termini  be  fixed  in  Maryland  with  reasonable  certainty,  and 
cities,  etc.,  specified,  and  the  fact  that  the  route  is  described  as  partly 
through  West  Virginia  does  not  invalidate  the  incorporation.  Pied- 
mont, etc.,  R.  Co.  V.  Speelman.     316. 

An  assignee  of  a  lease  of  land  through  which  a  railroad  seeks  to  condemn 
a  right  of  way  will  not  be  granted  an  injunction  to  prevent  it  from 
so  doing,  but  will  be  left  to  his  remedy  at  law;  the  assignee  being 
president  of  a  rival  road  and  denying  the  power  of  the  other  company 
to  condemn  the  land.     Piedmont,  etc.,  R.  Co.  d.  Speelman.     316. 

Where  a  railroad  company  supposed  it  had  no  power  to  condemn  the 
interest  of  the  assignee  of  a  lease  of  land  through  which  it  desired  to 
run,  said  assignee  refusing  to  sell,  and  where  proceedings  in  which 
the  original  lessee  had  been  made  a  party  had  failed,  the  reteedy  of 
the  railroad  company  is  to  amend  its  charter  and  not  by  bill  of 
injunction.    Piedmont,  etc.,  R.  Co.  v,  Speelman.     316. 
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The  fee  in  land  taken  for  a  railroad  remains  with  the  owner  of  the  land^ 
and  the  railroad  has  no  right  as  against  him  to  give  away  grass  cut 
by  his  servants  upon  the  land.    Bailey  «.  Sweeney.    828. 

A  case  in  which  it  is  left  by  statute  to  the  discretion  of  the  court  to  make 
an  order  to  allow  the  jury  to  view  the  premises.  Coughlin«.  Chicago, 
etc.,  R.  Co.     830. 

Under  the  Illinois  eminent-domain  act,  judges  of  the  county  court  have 
power  in  vacation  to  hear  condemnation  cases,  set  aside  the  verdict, 
and  order  a  new  trial.     Centralia,  etc.,  R.  Co.  «.  Ri^man.     836. 

Company  first  making  a  survey  and  setting  out  the  centre  line  of  road  is^ 
entitled  to  priority  on  a  question  ^of  location.  Davis  «.  Titusville, 
etc.,  R.  Co.     841. 

The  existence  of  a  highway  on  land  being  a  collateral  matter  may  be  shown 
by  oral  evidence  in  an  action  for  the  assessment  of  damages  for  the 
taking  of  land  by  a  railway.  Cedar  Rapids,  etc.,  R.  Co.  v.  Raymond. 
845. 

Such  rights  of  private  use  of  land  as  interfere  with  the  operation  of  a  road 
are  included  under  the  statute  in  condemnation  proceedings,  and  in 
the  compensation  granted,  and  the  owner  has  no  reserved  right  of 
private  crossings  unless  specified.  Cedar  Rapids,  etc.,  R.  Co.  o.  Ray- 
mond.    345. 

Equitable  owner  of  land  who  becomes  legal  owner  has  lien  for  damages  for 
land  taken  by  railroad  enforceable  against  a  company  in  possession  by 
succession  to  company  first  taking,  but  the  value  of  the  land  actually 
taken,  and  not  an  agreement  between  the  first  company  and  the 
owner,  is  the  measure  of  damages,  and  interest  is  recoverable  from 
time  of  possession  of  such  last  company.  Sennott  v.  St.  Johnsbury, 
etc.,  R.  Co.     849. 

Tfie  purpose  of  an  ordinance  prq^viding  that  the  boundaries  of  cemeteries 
should  be  fixed  by  the  present  inclosures,  or  by  such  boundaries  aa 
might  appear  on  record  in  the  map,  plat,  or  deeds  of  such  cemetery, 
was  to  declare  the  boundaries  by  the  limits  of  land  actually  prepared 
for  burial  purposes,  and  land  not  so  devoted  is  not  a  part  of  the  ceme- 
tery by  being  merely  in  the  same  incloeure,  unless  marked  as  a  place 
of  burial.  A  deed  to  a  corporation  empowering  it  to  buy  and  sell 
land  for  burial  purposes  is  not  a  deed  creating  a  cemetery  and  prescrib- 
ing its  boundaries,  and  such  corporation  if  compelled  to  buy  lands  not 
adapted  to  its  purposes  may  sell  them  under  the  Illinois  statute  with- 
out their  becoming  a  part  of  any  cemetery.  Concordia  Cemetery  As- 
sociation V.  Minnesota,  etc.,  R.  Co.     868. 

An  entry  by  a  railroad  company  without  fraud,  though  by  right  of  proceed- 
ings under  defective  ordinances,  does  not  entitle  plaintiff  to  exemplary 
damages.    Baltimore,  etc.,  R.  Co.  v,  Boyd.     872. 

The  owner  of  premises  subjected  to  unauthorized  beneficial  use  of  another, 
though  under  color  of  right,  may  have  substantial  damages,  such  being 
the  fair  rental  value  of  the  land,  though  no  special  damage  is  proven. 
Baltimore,  etc.,  R.  Co.  v.  Boyd.     372. 

Railroad  company  taking  property  must  pursue  the  provisions  of  the  law, 
and  take  initiatory  steps  for  the  appropriation  of  land,  or  else  cannot 
rightfully  hold  the  property  until  damages  are  assessed  and  paid,  and 
ejectment  is  a  proper  remedy.     Bradley  «.  Mo.,  etc.,  R.  Co.    879. 

The  fact  that  a  company  which  had  taken  land  had  mortgaged  it  is  no 
defence  in  an  action  of  ejectment,  there  being  no  proof  that  the  plain- 
tiffs knew  of  the  execution  of  the  mortgages  and  therefore  were  not 
estopped.     Bradley  «.  Mo.,  etc.,  R.  Co.    879. 
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Absolute  freehold  title  and  not  merely  possession  is  necessary  to  obtain 
damages  of  a  railroad  taking  land  outside  of  that  condemned  for  its 
right  of  way,  whereby  a  permanent  injury  to  the  freehold  was  caused. 
Wattemeyer  v.  Wisconsin,  etc.,  R.  Co.     384. 

A  plaintiff  alleging  damages  to  160  seres  cannot  prove  damages  to  entire 
farm  of  240  acres.     Wattemeyer  v,  Wisconsin,  etc.,  R.  Co.     384. 

Authority  and  assent  of  a  railroad  company  to  a  trespass  by  a  sub- con  trac- 
tor in  appropriating  uncondemned  land  must  be  proven  to  hold  it 
liable.     Wattemeyer  v,  Wisconsin,  etc.,  R.  Co.    884. 

Where  the  report  of  commissioners  condemning  land  for  railroad  use  in- 
cluded the  value  of  buildings  erected  thereon,  the  buildings  passed 
with  the  land,  and  the  owner,  having  appealed  and  then  dismissed  the 
appeal  and  accepted  the  amount  of  award,  is  estopped  from  claiming 
possession  of  or  removing  the  buildings.  Chicago,  etc.,  R.  Co.  v. 
Enuffke.     387. 

A  rulroad  company  offered  to  owner  a  strip  of  land  for  access  to  property 
in  exchange  for  entry  taken  by  them ;  the  agreement  was  not  recorded^ 
or  brought  to  public  attention  or  public  use.  HM^  there  was  no  estab- 
lishment of  a  pnblic  way  such  as  would  benefit  the  owner,  nor  was 
there  a  creation  of  an  easement,  and  under  the  Colorado  statutes  the 
commissioners  condemning  the  land  could  not  consider  the  agreement, 
a  money  compensation  being  intended  for  lands  condemned  for  railroad 
purposes.     Burlington  v.  Schwerkart.     391. 

A  provision  of  the  Iowa  Code  forbidding  the  laying  of  a  track  in  the 
street  until  abutters'  damages  are  paid  does  not  debar  owners  of 
property  abutting  on  the  street  who  have  waited  until  after  the  con- 
struction of  the  railway  from  claiming  damages.  Slough  v.  Chicago, 
etc.,  R.  Co.     396. 

Under  the  Iowa  Code  the  sheriff's  jury  can  only  assess  damages  taken  by 
a  railroad,  and  not  for  injury  to  property  abutting  on  a  street  in  which 
the  road  is  laid ;  nor  are  objections  to  the  jurisdiction  of  such  sheriff's 
jury  waived  by  an  appeal  from  their  award.  Slough  v,  Chicago,  etc., 
R.  Co,     896. 

Circuit  court,  having  no  jurisdiction  on  such  appeal,  properly  refused 
to  entertain  other  objections  or  to  determine  the  rights  of  parties  if 
properly  presented.    Slough  v,  Chicago,  etc.,  R.  Co.     396. 

It  is  too  late  on  appeal  to  raise  the  question  whether  the  plaintiff  owned 
the  fee  or  an  easement  in  the  street,  trial  below  being  on  the  assump- 
tion that  he  did,  and  the  action  being  to  recover  from  impairment  of 
easement  by  operation  of  an  elevated  railway.  Drucker  v,  Manhattan^ 
etc.,  R.  Co.     418. 

A  railroad  company  taking  land  for  construction  is  required  either  to  take 
the  whole  of  the  block  of  land  belonging  to  a  religious  association 
for  the  purpose  of  building  a  cathedral,  but  which  had  not  completed 
the  building  for  lack  of  funds,  or  having  taken  part  to  withdraw 
from  paying  all  damages  and  costs.  The  land  thus  set  apart  had  not 
lost  its  distinctive  ecclesiastical  character,  though  the  building  was 
not  completed.     Cathedral  v.  West  Ontario,  etc.,  R.  Qo.    422. 

Under  the  Illinois  statute  the  fencing  of  a  railroad  should  embrace  entire 
right  of  way.     Ohio,  etc.,  R.  Co.  «.  People.     427. 

Mandamus  is  the  proper  proceeding  to  compel  railroad  to  construct 
fences  under  the  statute.     Ohio,  etc.,  R.  Co.  v.  People.    427. 

A  railroad  company  under  agreement  to  take  land  at  a  price  fixed  by  con- 
demnation proceedings  refused  to  pay  the  consideration  without  a 
release  of  the  mortgage  incumbrances.     Meld,  that  so  much  of  the 
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award  as  was  for  the  benefit  of  the  owners  should  be  applied  to  their 
iDCumbrances  upon  proof  made  of  its  investment  in  a  siniking  fund  as 
required  by  one  of  tt^e  mortgages,  and  that  so  much  as  was  for  the 
lessee^s  interest  was  applicable  to  the  remaining  mortgages  in  the 
order  of  priority.     Long  Dock  Co.  v,  Morris,  etc.,  R.  CJo.     481. 


£8ee  JInjunction. 

Decree  in  equity  broader  than  is  required  will  be  construed  only  as  neces- 
sary for  the  purpose  of  the  case,  and  the  issues  decided.  Barnes  v, 
Chicago,  etc.,  R.  Co.    458. 

IRBOB. 

See  ExcBPtiONS. 

There  is  no  harm  in  the  denial  of  a  motion  in  an  action  for  personal  in- 
juries that  plaintiff  submit  to  an  examination  of  two  physicians  when 
such  examination  was  made  by  one  physician  of  defendant  previously 
and  another  afterwards,  and  after  that  one  named  in  the  motion  also 
examined  plaintiff.    Chicago,  etc.,  R.  Co.  v,  Holland.    500. 

An  objection  that  evidence  to  prove  an  amount  incurred  for  medical  ser- 
vices is  incompetent,  immaterial  and  irrelative  is  too  general  to  cover 
an  objection  that  there  was  no  proof  that  any  of  the  physicians  were 
entitled  to  practise  medicine.    Chicago,  etc.,  R.  Co.  v.  Holland.     590. 

The  jury  having  been  fully  instructed,  a  refusal  of  the  court  to  charge 
further  in  relation  thereto  though  the  requests  contained  the  correct 
law  is  not  error.    Chicago,  etc.,  R.  Co.  ©.  Holland.    590. 

The  misnomer  in  a  charge  of  a  witness  to  whose  testimony  the  court  re- 
fers is  not  ground  for  reversal;  the  jury  not  having  been  misled. 
Pennsylvania,  R.  Co.  v.  Peters.     607. 

An  instruction  is  objectionable  which  assumes  the  -existence'  of  any  dis- 
puted fact,  and  hypotheses,  especially  those  of  utterly  inexcusable 
conduct,  unsupported  by  any  evidence,  are  not  to  be  submitted  to 
the  jury  as  grounds  in  arriving  at  a  verdict.  Harmon  v,  Washington, 
etc.,  R.  Co.     627. 

An  objection  which  might  have  been  interposed  to  remarks  of  counsel 
will  be  considered  as  waived  by  appellant  court  if  not  made  or  ex- 
ception saved,  the  damages  not  appearing  excessive.  Sidekum  et  al^ 
V,  Wabash,  etc.,  R.  Co.     640. 

If  the  court  erroneously  refuses  to  nonsuit  for  want  of  evidence  of  de- 
fendant's responsibility,  exception  is  sealed  and  the  defect  in  proof  is 
not  subsequently  remedied,  error  may  be  assigned  upon  the  exception 
and  the  judgment  reversed.  Rocbat  v.  North  Hudson  Co.  R.  Co.    646. 

S8CHEAT. 

A  foreign  corporation  purchased  the  capital  stock  of  a  Pennsylvania  min- 
ing company,  reorganized  the  same,  and  under  its  name  purchased 
coal  lands.  Held^  that  if  the  purchaser's  purpose  was  a  mere  device  to 
evade  a  Pennsylvania  statute  providing  against  foreign  corporations 
holding  real  estate  unless  authorized  by  Pennsylvania  law,  and  if  the 
foreign  corporation  was  the  real  owner,  and  the  name  of  the  other 
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company  had  been  merely  used  to  cover  the  scheme,  the  land  pur- 
chased was  subject  to  etcheat.  Commonwealth  v.  New  York,  etc.,  R. 
Co.  et  (d,  186. 
The  testimony  before  the  jury  in  the  above  case  would  have  warranted  a 
finding  of  the  issue  of  facts  in  favor  of  the  commonwealth,  and  hence 
the  trial  court  erred  in  directing  a  verdict  for  the  defeiidant.  Com- 
monwealth «.  New  York,  etc.,  R.  Co.  et  al.     186. 

X8T0PPEL. 

See  Damaobb. 

One]who  has  notice  claiming  title  under  a  land- owner  who  licensed  a  rail- 
road company  to  enter  upon  his  land,  and  the  company  entered  and 
constructed  and  maintained  a  road  thereon,  is  estopped  from  revok- 
ing the  said  license.     Campbell «.  Indianapolis,  R.^Co.     804. 

SYIBEHGE. 

See  Burden  of  Proof  ;  Damaobs  ;  ExAxmATioir. 

In  action  a^inst  carrier,  where  failure  to  deliver  ffoods  is  not  explained 
by  carrier  it  may  be  inferred  that  they  are  in  carrier's  hands  and 
withheld.     Adams  Express  Co.  9.  Holmes.     14. 

Contract  for  carriage  of  live  stock  limited  carrier's  liability  even  in  case 
of  negligence  to  a  fixed  sum,  in  consideration  of  reduced  freight. 
The  car,  bedded  with  straw,  was  placed  next  the  engine,  and  burned 
by  sparks  setting  it  on  fire.  Evidence  tended  to  show  that  so  placing 
a  car  was  unusual  and  negligent.  Held — 1.  That  a  petition  alleffin^ 
consignment  to  and  loss  by  carrier  through  negligence  authorized 
the  introduction  of  evidence  to  sustain  the  allegations.  2.  That  pro- 
vision of  contract  protecting  against  negligence  was  no  defence.  8. 
That  parol  evidence  was  admissible  between  the  parties  to  show  that 
rate  of  freight  was  not  reduced  and  shipper  was  not  bound  thereby. 
McFadden  «.  Missouri  Pacific  R.  Co.     17. 

After  a  witness  has  t)een  asked  on  cross-examination  if  he  had  not  sued 
defendant  for  damsges  arising  out  of  the  same  delay,  he  may  be 
asked,  on  re-direct  examination,  whether  his  suit  had  not  been  set- 
tled.   Illinois  Central  R.  Co.  «.  Haynes.     38. 

It  is  not  error  to  permit  plaintiff,  in  such  case,  to  contradict  conductor 
of  cattle  train,  by  proving,  against  his  statement  previously  made, 
that  he  would  testily  as  favorably  as  possible  for  defendant,  which 
declaration  he  denied  having  made.  Illinois  Central  R.  Co.  v, 
Haynes.    88. 

Where  plaintiff,  in  such  action,  has  proved  shipment  and  injury.  He  makea 
out  a  prima  facie  case,  and  burden  of  proof  is  on  carrier  to  show  that 
by  lawful  contract  or  common  law  he  was  not  liable  for  the  damage 
^  as  it  occurred.     Wallingford  o.  Columbia,  etc.,  R.  Co.     40. 

Motion  for  nonsuit  was  properly  refused  where  evidence  was  conflicting. 
It  is  not  for  the  court  to  determine  conflicting  evidence.  Wallingford 
«.  jDolumbia,  etc.,  R.  Co.    40. 

Provisions  of  Georgia  Code  as  to  failure  of  carrier  to  deliver  ^oods  to  a 
connecting  carrier  and  penalty  therefor,  and  as  to  discrimination  in 
rates  of  freicht  by  one  carrier  against  another,  construed*  An  order 
of  a  railroad  relating  to  certain  kinds  of  merchandise  shipped  in  com- 
petition to  a  certain  point  on  its  road,  and  discriminating  as  to  rates, 
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construed.  Held,  that  a  shipper  compelled  to  sell  merchaDdise  at  a 
loss  because  of  such  order  could  be  permitted  to  testify  to  that  effect, 
and  that  under  the  provisions  of  the  code  above  mentioned  all  the 
elements  of  actual  damage  which  are  admissible  in  other  actions  may 
be  shown.     Central  Railroad ,  etc.,  Co.  «.  Logan.     68. 

A  railroad  turn-table  was  located  on  depot  grounds  six  feet  from  a  street 
very  little  used,  and  had  stood  there  fifteen  years.  A  night-watchman 
of  the  railroad,  who  had  known  since  first  built  of  its  danger,  fell  into 
it  at  night  and  brought  action  for  his  injuries.  There  was  no  statute 
requiring  the  company  to  fence  the  depot  ground.  Held,  no  recovery; 
negligence  will  not  be  presumed  from  the  bare  fact  of  an  accident  oc- 
curring on  railroad  property ;  and  evidence  of  other  and  previous  acci- 
dents occurring  at  the  same  place  was  inadmissible.  Early  v.  Lake 
Shore,  etc.,  R,  Co.     168. 

in  an  action  against  a  railroad  for  injury  by  the  overflow  of  a  river  caused  by 
insufificient culverts,  the  overflow  was  an  unusual  one,  but  it  was  shown 
that,  in  three  previous  years,  similar  floods  occurred.  HMj  that  if 
the  overflow  was  so  extraordinary  as  not  to  have  been  reasonably  an- 
ticipated the  railroad  was  not  liable;  but  if,  although  the  flood  was 
extraordinary,  it  might  reasonably  have  been  anticipated  the  railroad 
was  liable;  and  previous  floods  warranted  jury  in  finding  that  it 
should  reasonably  have  been  anticipated.  Gulf,  etc.,  R.  Co.  v.  Pome- 
roy.     200. 

Where,  in  action  for  damage  by  surface-water,  certain  witnesses  declared 
that  the  standing  water  was  wholly  caused  by  the  railroad  embank- 
ment, and  other  witnesses  declared  that  the  embankment  did  not  affect 
the  flow  of  water,  and  a  verdict  was  given  for  plaintiff,  Tidd,  that  the 
verdict  would  not  be  set  aside  because  the  evidence  would  have  sus- 
tained a  verdict  for  a  larger  sum,  nor  could  it  be  said  that  the  jury 
found  against  the  evidence  as  to  the  cause  of  the  standing  water. 
Owens  V,  Missouri  Pacific  R.  Co.     205. 

The  question  whether  the  tenement  could  have  been  rented  but  for  action 
of  railway  in  casting  rocks  and  debris  upon  land  is  improper  on  trial. 
G.  B.  &  L.  R.  Co.  t).  Eagles.     228. 

The  statement  of  one  of  the  directors  of  the  railroad  company  and  superin- 
tendent of  the  construction  for  the  railroad  company:  what  is  proven 
by  it.     Dudley  «.  Toledo,  Ann  Harbor  &  Michigan  R.  Co.     280. 

In  eminent-domain  proceedings  certified  copies  of  articles  of  incorporation 
of  a  railroad  company  may  be  admitted  in  evidence,  and  if  satisfactory 
to  the  court  introduced  to  the  jury.     Henry  v.  Centralia  R.  Co.     273. 

Plaintiff^s  testimony  as  to  statement  of  attending  surgeon  that  the  operation 
was  a  dangerous  one  is  hearsay  evidence  and  inadmissible.  Ala.,  etc., 
Rar.  Co.  v.  Arnold.     546. 

Hearsay  evidence  of  the  fact  of  the  killing  of  some  one  upon  a  certain  day, 
and  showing  the  date  at  which  something  else  occurred  about  which 
witnesses  testify,  is  not  evidence  of  the  date  of  the  killing  or  of  the  fact 
itself.     Harris  tj.  Central,  etc.,  R.  Co.     681. 

Evidence  that  at  a  former  trial  the  defendant  relied  upon  a  different  de- 
fence to  the  charge  of  negligent  killing  than  that  relied  upon  in  the 
present  trial  is  inadmissible.     Harris  v.  Central,  etc.,  R.  Co.     581. 

The  allowance  of  a  question  in  misreciting  witnesses  testimony  and  calcu- 
lated to  lead  him  into  error  is  in  the  discretion  of  the  court.  Harris 
V.  Central,  etc.,  R.  Co.     581. 

The  jury  must  decide  whether  the  railroad  is  liable  for  using  improper 
means  to  clear  a  train  of  boys  improperly  on  it  whereby  the  boy  ejected 
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received  injuries  from  which  he  died.     Yicksburg,  etc.,  R.  Co.  v 
Phillips.     587. 

Under  the  Mississippi  code  prescribing  that  proof  of  injury  inflicted  by 
trains  in  motion  shall  be  prima  facie  evidence  of  want  of  reasonable 
skill  and  care  on  the  part  of  the  railroad^s  servants,  an  instruction 
that  the  question  of  care  or  skill  is  for  the  jury  is  correct,  and  such 
part  of  the  code  is  applicable  even  where  the  injury  sued  for  resulted 
from  a  precedent  wrong  of  the  person  injured,  and  equally  where  there 
are  a  number  of  witnesse.^  as  when  seen  only  by  the  railroad^s  servants, 
though  enacted  to  meet  the  latter  exigency.  Yicksburg,  etc.,  R.  Co. 
V.  Phillips.     687. 

Declarations  of  conductor  just  before  a  collision  showing  the  situation  of 
the  train,  and  that  plaintifTs  train  nad  not  been  flagged,  are  admissible 
as  part  of  the  res  gesta;  and  a  witness  having  stated  the  contents  of  a 
letter  on  direct  examination,  the  original  may  be  introduced  in  cross 
examination:     Chicago,  etc.,  R.  Co.  v.  Holland.     090. 

Opinions  of  medical  experts  based  upon  testimony  not  believed  by  the  jury, 
or  on  a  state  of  facts  assumed  by  the  expert,  are  valueless.  Stone  f>. 
Chicago,  etc.,  R.  Co.     600. 

Declarations  of  a  street-car  conductor,  made  immediately  after  the  accident, 
that  it  was  his  fault,  are  inadmissible  in  an  action  for  damages.  Wil- 
liamson «.  Cambridge  R.  Co.    686. 

Secondary  evidence  may  be  given  of  the  contents  of  a  written  application 
for  insurance,  made  and  signed  by  the  party,  where  the  original  can- 
not be  obtained.     Williamson  v.  Cambridge  R.  Co.    686. 

Bvidence  for  plaintiff  as  to  condition  of  track  some  distance  from  the  place 
of  accident  is  inadmissible,  but  cured  by  an  instruction  limiting  the 
jury  to  defects  specifically  charged.  Sidekum  et  al.  v,  Wabash,  etc., 
R.  Co.     640. 

An  instruction  that  the  jury  must  consider,  in  giving  damages,  plaintiff^s 
condition  before  and  since  the  injuries,  and  present  and  future  mental 
and  bodily  pain,  with  all  the  circumstances,  was,  under  those  circum- 
stances, proper.     Sidekum  et  al.  v,  Wabash,  etc.,  R.  Co.     640. 

IXAMUTATIOKi  OF  FSB80V. 

See^PASSENOBRS. 

The  court  has  discretion  to  deny  defendant's  motion  for  physical  examina- 
tion of  female  plaintiff  by  physicians  in  an  action  for  damages  against 
a  railroad.     Sidekum  et  aL  v.  Wabash,  etc.,  R.  Co.     640. 

ZZOSPTIOK. 

See  Error;  Practicb. 

XXSCUTIOK. 

See  DissoLnrioK;  Forbclosurb;  Franchisbs. 


IXEXBLAXYi  BAKAOXS. 


XZPXBT  SYIBSHCX. 


See  Damages. 


See  Damages. 
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EXPLOSION. 

[See  Negligence. 

SZPBE86  COMPAHT. 

See  Carbier. 

In  Pennsylvania  a  common  carrier  may  by  a  special  contract  limit  his  lia- 
bility for  loss  or  injury  to  goods  carried  by  bim  as  to  every  cause  of 
injury  except  that  arising  from  negligence.  Grogan  v,  Adams  Ex- 
press Co.    0. 

When  goods  are  lost  or  injured  irhile  in  the  custody  of  an  express  com- 
pany, in  the  absence  of  explanation  rebutting  it,  a  presumption  of 
negligence  arises,  and  the  carrier  is  liable  for  the  actual  yalue  of  the 
goods.     Adams  Express  Co.  v.  Holmes.     14. 

In  such  action,  where  failure  to  deliver  goods  is  not  explained  by  carrier 
it  may  be  inferred  that  they  are  ^n  carrier's  hanas  and  withheld. 
Adams  Exp.  Co.  v.  Holmes.     14. 

Where^an  express  agent,  as  such,  accepts  consignment  of  intoxicatinfl; 
liquors,  knowing  or  suspecting  contents,  and  delivers  the  same,  he  u 
liable  to  conviction  under  an  indictment  charging  him  with  the  ille- 
gal sale  of  such  liquors;  but  in  order  to  such  conviction  it  is  essen- 
tial that  knowledge  or  at  least  a  reasonable  suspicion  of  the  contents 
should  exist.     State  v.  Goss.     118. 

Where  the  agent  delivers  the  consignment  at  its  terminus  to  a  stage  driyer, 
who  pays  for  it  with  money  furnished  by  the  consignee,  delivery  to^ 
him  was  delivery  to  the  consignee,  and  the  same  rule  applies.  State 
V.  Goss.     118. 

An  express  company  is  not  bound  to  transport  and  deliver  intoxic&tiiig 
liquors  if  it  would  thereby  incur  a  penalty ;  nor  is  such  company  or 
its  agents  presumed  to  know  the  contents  of  packages.  State  v.  Goes. 
118.^ 


FALinrejPABOEL. 

See  Passengers. 


See  Comyetance;  Eminent  Domain. 

FEKOBS. 

See  Damages. 

Under  the  Illinois  statute  the  fencing  of  *a  railroad  should  embrace  entire 

right  of  way.     Ohio,  etc.,  R.  Co.  v.  People.    427. 
Mandamus  is  the  proper  proceeding  to  compel  railroad  to  construct  fences 

under  the  statute.     Ohio,  etc.,  R.  Co.  v.  People.    427. 

FLOODS. 

See  Waters  and  Watbrooursbs. 
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FOBECLOSVBE. 

See  Mortgage. 

Franchises  such  as  to  run  cars,  take  tolls,  appropriate  earth,  etc.,  are  rights 
or  franchises  essential  to  the  operation  of  the  railroad  corporation,  and 
such  franchises  include  the  right  of  appropriating  lands  for  the  con- 
struction of  necessary  appurtenances.  Such  franchises  are  transferred 
at  a  marshals  sale  of  the  railroad,  and  all  its  franchises  to  the  pur- 
chaser even  if  he  is  a  natural  person.  Lawrence  v.  Morgan ^s  Louisiana, 
etc.,  R.  Co.     309. 

A  decree  of  a  U.  S.  circuit  court  that  a  sale  of  a  railroad  in  satisfaction  of 
two  mortgages  practically  consolidated,  leaving  the  objections  of  per- 
sons holding  a  minority  of  one  of  the  issues  of  bonds  as  collateral,  and 
contesting  the  priority  of  lien  as  to  some  of  the  property  and  legality 
of  some  of  the  issues  of  bonds,  to  be  settled  by  a  subsequent  decree, 
is  within  the  power  of  the  court,  and  is  a  final  decree  from  which  an 
appeal  may  be  taken  and  is  right.  First  National  Bank  p.  Shedd. 
489. 

Under  Wisconsin  statute  consent  of  bond- holders  necessary  to  foreclosure 
of  mortgage  of  railroad  was  duly  given,  and  bonds  not  surrendered 
and  exchanged  for  stock  were  held  by  persons  whose  silence  gave  con- 
sent, of  which  fact  the  present  holders  had  notice.  Barnes  v.  Chicago, 
etc.,  R.  Co.    453. 

That  title  is  insufficient  to  maintain  a  bill  in  equity  to  take  advantage  of 
alleged  frauds  in  foreclosure  of  prior  liens.  Barnes  v.  Chicago,  etc., 
R.  Co.     453. 

A  railroad  company  hypothecated  certain  county  bonds,  part  of  the  sub- 
scription to  its  construction  by  the  county,  for  which  the  company  ex- 
ecuted a  trust  deed  securing  its  bond  for  the  amount  of  the  subscrip- 
tion, on  condition  that  it  should  pay  the  interest  on  the  bonds  till  the 
construction  of  the  road  into  the  county,  and  indemnify  the  county 
against  the  principal  of  the  bonds  unless  the  road  should  be  con- 
structed by  a  time  agreed.  Other  incumbrances  were  afterwards 
placed  on  the  road  by  the  company  and  its  successors.  A  sale  sub- 
jecting the  road  to  the  claims  of  its  creditors  was  subsequently  had, 
subject  to  the  lien  of  the  county,  and  part  of  the  proceeds  applied  to 
the  redemption  of  the  hypothecated  bonds.  Held,  that  the  bonds 
having  been  redeemed  by  the  money  held  in  trust  for  the  benefit  of 
creditots  of  the  first  corporation,  a  new  corporation  could  only  re- 
ceive them  by  paying  back  into  the  trust  fund  the  amount  by  which 
it  had  been  depleted  for  their  benefit.  Washington,  etc.,  R.  Co.  v. 
Lewis.     468. 


FOREIGN  COSFOBATION. 

A  foreign  corporation  purchased  the  capital  stock  of  a  Pennsylvania  min- 
ing company,  reorganized  the  same,  and  under  its  name  purchased  coal 
lauds.  Heldj  that  if  the  purchaser's  purpose  was  a  mere  device  to  evade 
a  Pennyslvania  statute  providing  against  foreign  corporations  holding 
real  estate  unless  authorized  by  Pennsylvania  law,  and  if  the  foreign 
corporation  was  the  real  owner,  and  the  name  of  the  other  company  had 
been  merely  used  to  cover  the  scheme,  the  land  puroliased  was  subject 
to  escheat.     Commonwealth  v.  New  York,  etc.,  R.  Co.  et  al.     136. 

The  testimony  before  the  jury  in  the  above  case  would  have  warranted  a 
finding  of  the  issue  of  facts  in  favor  of  the  commonwealth,  and  hence 
the  trial  court  erred  in  directing  a  verdict  for  the  defendant.  Com- 
monwealth V.  New  York,  etc.,  R.  Co.  et  al,    136. 

30  A.  &  E.  R.  Cas.— 46 
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nAHCEIBES. 

See  Crossings;  Ekimbnt  Dohaik. 

The  original  grantee  from  a  city  of  the  franchise  of  a  right  of  way  oyer 
certain  streets  or  railroads  for  a  fixed  term  of  years  cannot,  after  ex- 
piration of  that  term,  enjoin   the  city  from  selling  the  franchise, 
claiming  that  the  city  has  not  complied  with  an  alleged  contract 
obligation  to  take  and  pay  for  its  ^*  railroads,  rolling  stock,  equip- 
ments,   and    fixtures."      Canal,   etc.,    St.    R.    Co.   v.  City  of    New 
•Orleans.     146. 
In  such  case  such  failure,  even  if  the  obligation  existed,  could  not  operate 
to  prolong  the  franchise,  or  to  restrain  the  city  in  the  exercise  of  its 
sovereign  authority  oyer  its  streets  for  the  benefit  of  the  people  to 
whom  they  belong  in  common.    Canal,  etc.,  St.  R.  Co.  v.  City  of  New 
Orleans.     146. 
In  above  case  the  proposed  sale  covered  only  the  franchise  of  the  right  of 
way.     No  property  of  plaintiff^s  was  to  be  sold,  all  of  his  legal  rights 
being  expressly  reserved  under  a  clause  requiring  the  purchaser  to 
respect  and  equitably  settle  for  them ;  and,  under  the  same  clause, 
plaintiff  may  compete  at  the  sale  without  waiving  any  rights.     Canal, 
etc.,  St.  R.  Co.  V,  City  of  New  Orleans.     146. 
Under  the  Minnesota  statute  the  purchase  by  one  railroad  of  the  property 
and  franchises  of  another  carries  with  it  the  liabilities  of  the  latter,  in- 
cluding above  claim.     Town  of  Plain  view  v.  Winona,  etc.,  R.  Co. 
259. 
Franchises  such  as  to  run  cars,  takp  tolls,  appropriate  earth,  etc.,  are  rights 
or  franchises  essential  to  the  operation  of  the  railroad  corporation,  and 
such  franchises  include  the  right  of  appropriating  lands  for  the  con- 
struction of  necessary  appurtenances.    Lawrence  v,  Morgan ^s  Louisiana, 
etc.,  R.  Co.     309. 
Such  franchise  is  transferred  at  a  marshal's  sale  of  the  railroad  and  all  its 
franchises  to  the  purchaser,  even  if  he  is  a  natural  person.     Lawrence 
V.  Morgan's  Louisiana,  etc.,  R.  Co.     310. 
A  deed  under  a  judicial  sale  of  the  property  and  franchises  of  a  railroad 
that  has  commenced  construction  is  within  recording  acts.     Davis  v. 
Titusville,  etc.,  R.  Co.     841. 


nAxm. 

See  Eminbnt  Domain  ;  Fobbclosurb. 


nUSEHOLD. 

See  Ekinbht  Doilaik. 


VBBiaET. 

See  Carribr;  Intbrbtatb  Coichbrcb. 

Contract  for  reduced  rates  will  not  be  assumed  to  be  illegal  as  contrary  to 
public  policy  because  lower  than  ordinary  rates ;  and  even  though  not 
capable  of  enforcement  against  carrier,  it  is  no  defence  for  him  where 
be  has  deviated  from  the  agreed  route.     Lan^don  9.  Robertson.    23. 

Provisions  of  Georgia  Code  as  to  failure  of  earner  to  deliver  ^oods  to  a 
connecting  carrier  and  penalty  therefor,  and  as  to  discrimination  in 
rates  of  freight  by  one  carrier  against  another,  construed.  An  order 
of  a  railroad  relating  to  certain  kinds  of  merchandise  shipped  in  com- 
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petition  to  a  certain  point  on  its  road,  and  discriminating  as  to  rates, 
construed.  Held,  that  a  shipper  compelled  to  sell  merchandise  at  a 
loss  because  of  such  order  could  be  permitted  to  testify  to  that  effect, 
and  that  under  the  provisions  of  the  code  above  mentioned  all  the 
*  elements  of  actual  damage  which  are  admissible  in  other  actions  may 
be  shown.     Central  Railroad,  etc.,  Co.  v.  Logan.    63. 

Where  evidence  showed  that  large  shippers  of  cattle  made  an  arrangement 
at  point  of  destination  with  three  trunk  lines  to  even  up  the  live-stock 
tonnage  between  these  lines*  the  eveners  being  required  to  make^special 
purchases  and  shipments  when  necessary  to  agreed  division  of  busi- 
ness, whether  the  market  justified  it  or  not,  shippers  to  receive  com- 
missions on  stock  shipped  by  them  or  other  persons,  which  contract 
was  in  operation  when  plaintiff  shipped  his  stock, — in  action  by 
plaintiff  to  recover  excess  of  freight  to  that  charged  other  shippers, 
neld,  that  in  the  absence  of  evidence  that  defendant  was  party  to  an 
arrangement  with  the  eveners,  plaintiff  could  not  recover.  Kothschild 
V,  Wabash,  etc.,  R.  Co.     76. 

Where  two  rival  lines  of  steamboats  bore  the  same  relation  to  a  railroad, 
each  seeking  its  service  to  carry  freight  to  same  points,  and  the  rail- 
road charged  higher  rate  to  one  than  to  the  other,  field,  that  the  dam- 
ages might  be  recovered  for  the  discrimination,  and  that  the  fact  that 
the  rate  charged  plaintiff  was  not  unreasonable  does  not  affect,  the  ques- 
tion.   Samuels  9.  Louisville,  etc.,  R.  Co.     79. 

Section  90  of  the  Railways  Clauses  Consolidation  Act,  1845,  providing  that 
railway  companies'  rates  shall  be  equal  to  all  persons  as  to  goods  of 
the  same  description  on  the  same  portion  of  road  under  same  circum- 
stances, and  that  no  reductions  or  advances  shall  be  made  in  favor  of 
or  aeainst  particular  persons,  does  not  prevent  the  company  from 
making  a  special  charge  for  goods  carried  over  their  railway  in  pur- 
suance of  a  traffic  agreement  with  another  company  under  section  87 
of  the  act.     Hull,  etc.,  Dock  Co.  v,  Yorkshire,  etc..  Iron  Co.    84. 


7SEI0ET  TBAnrs. 


«ASinSEHENT. 


See  Passbnobrs. 


On  what  state  of  facts  a  fund  is  to  be  applied  by  virtue  of  garnishee  pro- 
ceedings to  the  payment  of  a  judgment  debt.  Milwaukee,  etc.,  R. 
Co.  V.  Brooks  Locomotive  Works.     499. 

OBA88. 

See  Eminbnt  DoMAm. 

^TTAEAHTY. 

^  The  guaranty  of  an  8^  dividend  on  the  stock  of  an  elevator  company  by  a 
railroad  as  an  inducement  to  a  subscription  to  its  stock  by  said  eleva- 
tor corporation  is  ultra  vires  and  void.  Memphis  Grain,  etc.,  Co.  v. 
Memphis,  etc.,  R.  Co.     522. 


HAT. 


See  Eminbnt  Domain. 
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HEAB8AT  EVIDENCE. 


HIOHWAT. 


ETTSBAND  AND  WIEE. 


See  Etidencb. 


See  Easemekt. 


Right  of  wife  signing  deed  with  her  husband  conveying  her  property,  buft 
whose  ntime  docs  not  appear  in  the  body  of  it,  to  maintain  ejectment 
against  grantee.     Bradley  v.  Mo.,  etc.,  R.  Co.    379. 


HTPOTHECATED  B0HD8. 

See  Bonds. 

INDICTMENT. 

See  Express  Company. 

INJUNCTION. 

A  receiver  of  one  railroad  also  operating  another  railroad  which  was  not 
in  the  hands  of  the  court  w^as  sued  without  leave  for  an  act  of  negli- 
gence on  the  road  not  in  the  court^s  hands.  Defence  was  the  receiver- 
ship, and  that  court  had  not  authorized  suit.  Heldy  a  court  of 
chancery  can  only  interfere  by  injunction  against  the  party  suing,  re- 
straining further  progress  of  the  action,  and  not  against  the  law  court 
or  any  of  its  officers;  hence  it  was  no  jurisdictional  bar  to  tlie  suit  that 
leave  to  prosecute  had  not  first  been  obtained.  Lyman  «.  Central 
Vermont  R.  Co.     210. 

In  such  case  a  receiver  stands,  as  to  th6  business  of  the  road  not  under  the 
court^s  control,  not  as  a  receiver  and  kn  officer  of  the  court,  but  as  a 
party  tuijuriSy  acting  as  his  own  principal  and  upon  his  own  respon- 
sibility.   Lyman  v.  Central  Vermont  R.  Co.     210. 

An  assignee  of  a  lease  of  land  through  which  a  railroad  seeks  to  condemn 
a  right  of  way  will  not  be  granted  an  injunction  to  prevent  it  from 
so  doing,  but  will  be  left  to  his  remedy  at  law;  the  assignee  being 
president  of  a  rival  road,  and  denying  the  power  of  the  other  com- 
pany to  condemn  the  land.    Piedmont,  etc.,  R.  Co.  v.  Speelman.    316. 

Where  a  railroad  company  supposed  it  had  no  power  to  condemn  the  in- 
terest of  the  assignee  of  a  lease  of  land  through  which  it  desired  to 
run,  said  assignee  refusing  to  sell,  and  where  proceedings  in  which 
the  original  lessee  Inid  been  made  a  party  htid  failed,  the  remedy  of 
the  railroad  company  is  to  amend  its T:harter  and  not  by  bill  of  injunc- 
tion.    Piedmont,  etc.,  R.  Co.  r.  Speelman.     316. 

INSOLYENGT. 

See  Dissolution. 

INST7BANCE. 

See  Damages. 

INST7BANCE  APPLICATION. 

See  Evidence. 
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IHTESEST. 

See  Dahages;  Foreclosukb. 

In  action  against -carrier  for  damages  to  live  stock  interest  may  be  allowed 
from  date  of  contract  (if  the  suit  is  considered  as  ex  contractu)^  or  from 
the  date  of  the  injury  (if  the  action  be  viewed  as  one  in  tort).  Illinois 
Central  R.  Co.  v.  Ilaynes.     38. 

The  town  may  recover  from  said  company  the  interest  of  such  bonds  for 
which  judgment  has  been  entered  against  it  in  the  United  States 
courts;  the  company  having  transferred  such  bonds  to  the  citizens  of 
another  State  who  obtained  such  judgment  against  the  town. 
Town  of  Plainview  «.  Winona,  etc.,  R.  Co.     859. 

Where  master^s  "finding  as  to  when  interest  begins  to  run  on  award  of  land 
damages  under  a  contract  to  convey  land  is  equivocal,  no  more  can 
be  allowed  than  is  asked  for  by  the  bill,  nor  can  it  be  amended.  Rob- 
inson V,  Missisquoi,  etc.,  R.  Co.     299. 

nrTEBSTATE  COXMEBCE. 

See  Freight. 

Arkansas  statute  provided  that  railroad  company  should  not  charge  greater 
sum  for  freight  than  that  specified  in  bill  of  lading,  and  that  railroad 
should  be  liable  in  damages  for  refusal  to  deliver  goods  upon  payment 
of  such  charges.  Held,  that  the  act,  being  general  and  uniform  in  its 
operation  upon  all  persons  coming  within  the  class  to  which  it  ap- 
plied, was  not  unconstitutional  as  special  legislation.  JSeld,  furthery 
that  such  act  was  a  police  regulation  for  preventing  delay  in  the  de- 
livery of  freight,  and  dic(  not  affect  interstate  commerce.  Little  Rock, 
etc.,  R.  Co.  V,  Hanniford.     67. 

Transportation  of  property  itom  one  State  to  another  is  interstate  com- 
merce, whether  the  carriers  engaged  in  moving  it,  or  the  vehicle  on 
which  it  is  borne,  cross  the  line  of  the  State  or  not.  Ex  parte  Eoehler, 
Receiver,  et«,    71. 

The  Interstate  Commerce  Act  applies  only  to  carriers  using  a  railway,  or  a 
railway  and  water  craft,  *' under  common  control,  management,  or 
arrangement  for  a  continuous  carriage  or  shipment'*  of  property  from 
one  State  to  another;  it  does  not  apply  to  the  carrying  of  property  by 
rail  wholly  within  the  State,  although  shipped  from  or  destined  to 
a  place  without  the  State,  so  that  such  place  is  not  a  foreign  country. 
22^ /7arto  Eoehler,  Receiver,  etc.     71. 

The  Oregon  Railway  and  Navigation  Co.  carries  by  steamer  at  re- 
duced rates.  The  Oregon  &  California  Railway,  under  management 
of  a  receiver,  carries  same  goods  at  reduced  rates.  The  Oregon 
Pacific  R.  Co.  carries  same  goods  between  certain  points  on  the  line  of 
the  Oregon  &  California  road  by  railway  and  steamer  at  reduced  rates, 
and  thereby  competes  with  above-named  carriers  in  transportation  to 
San  Francisco.  The  Oregon  Railway  and  Navigation  Co.  and  the  re- 
ceiver of  the  Oregon  &  California  Railway  act  independently,  though 
concurrently,  in  making  these  reduced  rates,  but  through  bills  of  lad- 
ing are  not  given,  nor  is  either  interested  in  or  liable  for  the  carriage 
of  the  goods  beyond  its  own  line.  Held^  that  the  Oregon  <&  CaTi- 
forniai-oad  and  steamers  of  the  Oregon  Railway  and  Navigation  Co. 
«re  not  used  under  common  control  and  do  not  otherwise  come  within 
provisions  of  the  Interstate  Commerce  Act.  Ex  parte  Eoehler,  Re- 
ceiver, etc.     71. 
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IVTOXICATINO  LIQU0B8. 

See  ExFRBSS  CoMPAirr. 

J0LT8. 

See  Passengebs. 


JTJDGMEHT. 

On  what  state  of  facts  a  fund  is  to  be  applied  by  virtue  of  garnishee  pro- 
ceedings to  the  payment  of  a  judgment  debt.  Milwaukee,  etc.,  R. 
Co.  V.  Brooks  Locomotive  Works.    499. 


JXTBICIAL  SALE. 

See  FoRBCLOSUitB;  Frakchises. 

JUBIBDICTION. 

See  Practice;  Removal  of  Causes. 

JUBY. 

See  Practice. 

A  case  in  which  it  is  left  by  statute  to  the  discretion  of  the  court  to 
make  an  order  to  allow  the  jury  to  view  the  premises.  Coughlin  «. 
Chicago,  etc.,  R.  Co.     330. 

The  fact  that  a  juror  is  in  the  employment  of  the  defendant  disqualifies 
him,  and  that  part  of  the  Mississippi  Code  providing  that  the  serving 
of  the  tales  jury  in  three  cases  in  a  present  or  preceding  term  is  a 
cause  of  challenge  does  not  apply  to  a  member  of  the  regular  panel 
for  the  week.     Louisville,  etc.,  R.  Co.  c.  Mask.    564. 


LABOSEBS. 


See  Contractors. 


LAKD. 


See  Escheat. 


LAHBLOBD  AKD  TEKANT. 

See  Damages;  Lessor  and  Lessee. 

LEASE. 

See  Eminent  Domain;  Injunction. 

LEAVE  TO  SUE. 

See  Receivers. 
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LS880B  AHD  LESSEE. 

A  railroad  leased  ground  near  a  station  for  a  hotel  and  restaurant.  Plain- 
tiff received  injuries  on  defective  doorstep  near  its  entrance,  ^eld, 
that,  in  the  absence  of  evidence  that  the  hotel  was  managed  or  con- 
trolled by  the  railroad,  the  fact  that  it  owned  the  ground,  and  that  its 
interests  were  thereby  subserved,  imposed  no  duty  on  the  railroad  to 
repair,  and  it  was  not  liable  for  the  injury.  Texas,  etc.,  R.  Co.  «. 
Mangum.     131. 

A  canal  once  the  property  of  the  State  of  Indiana,  but  sold  under  foreclos- 
ure proceedings,  became  the  property  of  a  railroad,  which  thereby  as- 
sumed a  lease  originally  maae  by  the  State  to  plaintiflTs  grantors  of 
the  risht  to  use  water  for  running  mills.  The  canal  bad  been  aban- 
doned for  purposes  of  navigation  before  the  railr(»ad  acquired  title. 
Construction  of  the  road  on  the  line  of  the  canal  practically  deprived 
the  mill-owners  of  water.  In  an  action  by  them  for  damages,  heldy 
the  effect  of  a  covenant  for  quiet  enjoyment,  annexed  by  law  to  the 
lease,  was  that  so  long  as  the  canal  was  used  for  purposes  of  naviga- 
tion, and  while  there  was,  during  such  period,  a  surplus  of  water 
above  that  required  for  navigation,  lessors  were  bound  to  do  nothing 
which  should  interrupt  or  deprive  the  lessees  of  its  enjoyment;  the 
State's  grantees  were  not  bound  to  keep  the  canal  in  such  a  condition 
as  to  afford  water  for  the  mill.  Lessees  were  bound  with  notice  of 
prior  rights.    Hoagland  v.  N6w  York,  etc.,  R.  Co.    186. 

A  railroad  company  constructed  a  reservoir  for  the  use  of  its  locomotives  by 
building  a  dam  across  its  stream.  A  riparian  mill-owner  sued  for 
damages  for  the  obstruction  and  use  of  the  water;  the  defence  of  the 
railroad  was  that  it  had  leased  its  road,  including  the  dam.  Beld,  no 
defence;  Iieldy  further^  that  the  use  of  the  water  by  the  railroad  was 
not  a  use  for  natural  or  domestic  purposes,  and  if  by  such  use  the  flow 
of  water  to  a  mill  was  diminished,  and  the  capacity  of  the  water-power 
was  lessened,  it  must  answer  in  damages  to  those  injured,  but  not  so 
in  any  other  case.     Anderson  v.  Cincinnati  Southern  R.  Co.     198. 

LICEKBE. 

See  Estoppel. 

LIGHTS. 

See  Passenqers. 

LIEN. 

See  Contractors  ;  Construction  ;  Damages  ;  Mortgages. 

A  party  whose  materials  sold  to  another  are  used  in  the  construction  of  a 
work  has  no  privilege  on  such  work,  the  materials  not  being  sold  to 
the  owner,  his  ageat,  or  his  sub- contractor.  Woodward  v.  American, 
etc..  R.  Co.     256. 

LIXITATIONS. 

See  Amendment. 

Where  a  contract  under  which  a  company  took  land  showed  the  owners* 
purpose  to  be  to  hold  the  title  until  the  damages  were  paid,  the 
owner's  right  in  equity  t©  recover  damages  or  possession  is  not  barred 
by  the  Statute  of  Limitation  for  fifteen  years;  and  where  the  finding 
of  the  master  as  to  the  time  When  the  sum  found  due  commenced  to 
draw  interest  is  equivocal,  no  more  can  be  allowed  than  is  asked  for 
by  the  bill,  nor  can  it  be  amended.  Robinson  v,  Missisquoi,  etc.,  R. 
Co.     299. 
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LOCATION. 

See  Eminent  Domain. 

Company  first  making  a  survey  and  setting  out  the  centre  line  of  road  is 
entitled  to  priority  on  a  question  of  location.  Davis  v.  Titusville, 
etc.,  R.  Co.     841. 

Where  a  railroad  company  entered  on  land,  the  owner  not  objecting,  and 
commenced  construction  which  ceased  after  some  time  for  want  of 
funds,  but  subsequently  was  recommenced,  there  being  no  agreement 
as  to  damages  nor  any  legal  proceeding  to  adjust  them,  afterwards  a 
bond  having  been  filed,  it  was  held,  the  title  to  the  right  of  way  vested 
by  the  original  occupation,  and  tenants  after  such  occupation,  operating 
thereon  for  oil,  were  not  entitled  to  damages.  Davis  v.  Titusville, 
etc.,  R.  Co.     341. 


XALICE. 

Sec  Damages. 


MALICIOT78  PROSECUTION. 

Where  a  nolle  prosequi  is  entered  by  procurement  of  the  party  prosecuted, 
or  by  his  consent,  or  by  way  of  compromise,  such  party  cannot  main- 
tain an  action  for  malicious  prosecution.  Langford  r.  Boston  <fe  Al- 
bany R.  Co.     653. 


XAHDAMT7S. 

See  Fences;  Railroads. 

MABKET  YALirE. 

See  Damages. 

MA8TEB  AND  SEBYANT. 

A  driver,  just  relieved,  who  in  stepping  from  the  car  negligently  collides 
with  a  passenger  on  the  steps,  so  that  the  latter  falls  off  and  is  killed, 
is  still  a  servant  and  acting  within  the  scope  of  his  employment,  and 
the  company  is  liable.     Commonwealth  v,  Brockton  St.  R.  Co.     682. 

XATEBIAL-XEN. 

See  Construction;  Contractors;  Lien. 

HEA8UBE  OF  DAMAGES. 

See  Damages. 


MISNOMEB 

See  Name. 
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XOBTOAGE. 

See  Eminent  Domain. 

A  railroad  company  under  agreement  to  take  land  at  a  price  fixed  by  con- 
demnation proceedings  refused  to  pay  the  consideration  without  a 
release  of  tlie  mortgage  incumbrances.  Held,  that  so  much  of  the 
award  as  was  for  the  benefit  of  the  owners  should  be  applied  to  their 
incumbrances  upon  proof  made  of  its  investment  in  a  sinking  fund  as 
required  by  one  pf  the  mortgages,  and  that  so  much  as  was  for  the 
lessee's  interest  was  applicable  to  the  remaining  mortgages  in  the 
order  of  priority.     Long  Dock  Co.  «.  Morris,  etc.,  R.  Co.    431. 

A  provision  in  a  railroad  mortgage  for  expenditure  of  money  received 
from  sale  of  property  clear  of  mortgage  is  not  complied  with  by  ex- 
penditure before  receipt  of  the  purchase-money  unless  the  antecedent 
expenditure  is  shown  to  have  been  made  in  reliance  on  the  receipt  of 
the  purchase-money.     Long  Dock  Co.  «.  Morris,  etc.,  R.  Co.     431. 

A  decree  of  a  United  States  circuit  court  that  a  sale  of  a  railroad  in  sat- 
isfaction of  two  mortgages  practically  consolidated,  leaving  the  objec- 
tions of  persons  holding  a  minority  of  one  of  the  issues  of  bonds  as 
collateral,  and  contesting  the  ])riority  of  lien  as  to  some  of  the  prop- 
erty and  legality  of  some  of  the  issues  of  bonds,  to  be  settled*  by  a 
subsequent  decree,  is  within  the  power  of  the  court,  and  is  a  final  de- 
cree from  which  an  appeal  may  be  taken  and  is  right.  First  National 
Bank  9.  Shedd.     439. 

The  court  of  the  State  in  which  an  original  bill  foreclosing  a  railway 
mortgage  was  fifed,  and  upon  whose  orders  the  receiver  paid  all  funds 
in  his  hands,  was  the  proper  tribunal  to  which  a  judgment  creditor 
having  a  judgment  for  personal  injuries  against  the  railroad  before  it 
was  placed  in  the  hanas  of  a  receiver  should  have  applied,  and  on 
auch  creditor's  petitioning  in  an  ancillary  court  in  another  State  that 
the  receiver  pay  his  claim  from  earnings  on  hand  at  his  appointment, 
it  was  held,  that  he  was  a  general  creditor  and  not  entitled  to  pri- 
ority of  satisfaction  out  of  earnings  of  receivership  nor  out  of  the 
corpus  of  the  estate.  Central  Trust  Co.  v.  East  Tenn.,  etc.,  K.  Co.  450. 

Under  Wisconsin  statute  consent  of  bond-holders  necessary  to  foreclosure 
of  mortgage  of  railroad  was  duly  given,  and  bonds  nor  surrendered 
and  exchanged  for  stock  were  held  by  persons  whose  silence  gave 
consent,  of  which  fact  the  present  holders  had  notice.  Barnes  «. 
Chicago,  etc.,  H.  Co.     453. 

What  title  is  insufficient  to  maintain  a  bill  in  equity  to  take  advantage  of 
alleged  frauds  in  foreclosure  of  prior  liens.  Barnes  v,  Chicago,  etc., 
R.  Co.     468. 

Unsecured  floating  debts  due  by  a  railroad  company  for  construction,  in 
the  absence  of  statutory  provision  are  not  a  lien  on  the  railroad  supe- 
rior to  the  lien  of  a  valid  mortgage  on  it  duly  recorded  and  of  bonds 
secured  thereby,  and  held  by  J}ona  fide  purchasers  for  value.  Porter 
«7.  Pittsburgh,  etc.,  Co.     472. 

An  agreement  under  an  unconstitutional  statute  for  the  issuance  of  bonds 
of  a  town  between  a  railway  company  and  the  town  is  invalid,  and 
and  the  enforcement  of  such  bonds  may  be  resisted  by  the  town. 
Town  of  Plain  view  v.  Winona,  etc.,  R.  Co.     259. 

The  town  may  recover  from  said  company  the  interest  of  such  bonds,  for 
which  judgment  has  been  entered  against  it  in  the  United  States 
court,  the  company  having  transferred  such  bonds  to  the  citizens  of 
another  State  who  obtained  said  judgment  against  the  town.  Town 
of  Plainview  v,  Winona,  etc.,  R.  Co.     259. 
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VAHE. 

The  misnomer  in  a  charge  of  witness  to  whose  testimony  the  court,  refers- 
is  not  ground  for  reversal,  the  }iiry  not  having  been  misled.  Penn- 
sylyania  R.  Co.  v,  Peters.     607. 

ITEOLIOENCE. 

See  Carriers;  Pasbbngers;  Watbrs  and  Watbrcoursbo. 

In  Pennsylvania  a  common  carrier  may  by  a  special  contract  limit  his  lia- 
bility for  loss  or  injury  to  goods  carried  by  him  as  to  every  cause  of 
injury  except  that  arising  from  negligence.  Grogan  v.  Adams  Ex- 
press Co.     9. 

When  goods  are  lost  or  injured  while  in  the  custody  of  an  express  com- 
pany, in  the  absence  of  explanation  rebutting  it  a  presumption  of 
negligence  arises,  and  the  carrier  is  liable  for  the  actual  value  of  the 
goods.     Adams  Express  Co.  v.  Holmes.     14. 

Contract  for  carriage  of  live  stock  limited  carrier's  liability  even  in  case  of 
negligence  to  a  fixed  sum.  in  consideration  of  reduced  freight.  The 
*  car,  bedded  with  straw,  was  placed  next  the  engine,  and  burned  by 
sparks  setting  it  on  fire.  Evidence  tended  to  show  that  so  placing  a 
car  was  unusual  and  negligent.  Edd — 1.  That  a  petition  alleging 
consignment  to  and  loss  by  carrier  through  negligence  authorized  the 
introduction  of  evidence  to  sustain  the  allegations.  2.  That  provi- 
sion of  contract  protecting  against  negligence  was  no  defence.  3. 
That  parol  evidence  was  admissible  between  the  parties  to  show  that 
rate  of  freight  was  not  reduced  and  shipper  was  not  bound  thereby. 
McFadden  «.  Missouri  Pacific  R.  Co.     17. 

The  laws  of  South  Carolina  do  not  permit  a  common  carrier  to  exempt 
himself  from  liability  for  negligence.  Wallingford  r.  Columbia,  etc.^ 
R  Co.     40. 

Under  a  Texas  statute  providing  that  carriers  shall  not  limit  their  liabil- 
ity as  it  exists  at  common  law  by  notice,  or  in  any  manner  whatever, 
and  that  no  agreement  in  contradiction  of  its  terms  shall  be  valid,  a 
carrier  contracted  that  he  should  not  be  liable  for  damages  to  live- 
stock except  such  as  arose  from  wilful  negligence,  and  that  shipper 
should  give  notice  of  his  claim  by  a  certain  method,  place,  and  time, 
and  the  time  named  in  the  contract  was  less  than  that  prescribed  by 
Statute  of  Limitations;  Held,  that  the  contract  was  in  contravention  of 
the  statute,  except  as  to  the  clause  limiting  the  time  for  bringing 
suit,  which  was  valid.    Gulf,  Colorado,  etc.,  R.  Co.  «.  Frawick.     49. 

A  railroad  turn-table  was  located  on  depot  grounds  six  feet  from  a  street 
very  little  used,  and  had  stood  there  fifteen  years.  A  night-watch- 
man of  the  railroad,  who  had  known  since  first  built  of  its  danger, 
fell  into  it  at  night  and  brought  action  for  his  injuries.  There  waa 
no  statute  requiring  the  company  to  fence  the  depot  ground.  Held^  no 
recovery;  negligence  will  not  be  presumed  from  the  bare  fact  of  an 
accident  occurring  on  railroad  property ;  and  evidence  of  other  and 
previous  accidents  occurring  at'  the  same  place  was  inadmissible. 
Early  v.  Lake  Shore,  etc.,  R.  Co.     168. 

Notices  of  stock  killed  in  accordance  with  Arkansas  statute  were  posted 
at  stations;  plaintiff,  in  climbing  up  to  read  a  notice  for  an  owner 
unable  to  read,  fell  through  a  defective  plank  and  was  injured,  ffdd — 
1.  that  the  railroad  was  bound  to  keep  platform  in  good  repair  for 
those  having  a  legal  right  to  use  it,  and  was  liable  to  plaintiff.  2.  The 
fact  that  it  was  about  dark  when  plaintiff  went  upon  the  platform 
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cannot,  as  a  conclusion  of  law,  be  declared  per  9e  negligent.  St. 
Louis,  etc.,  R.  Co.  v,  Fairbairn.  166. 
Plaintiff  walking  on  an  elevated  plank  walk  beside  a  railroad  track  at  a 
station,  bearing  a  train  approaching  behind,  moved  to  the  middle  of 
the  walk,  where  he  would  have  been  safe  from  passing  cars  of  ordinary 
width.  He  was  struck  on  the  head  by  the  brake-wheel  of  a  car  of  ex- 
traordinary width  and  injured.  Held,  that  he  had  a  right  to  use  the 
walk,  and  to  suppose  himself  in  safety  in  his  position  when  struck,  and 
was  guilty  of  no  negligence.  Meld,  further,  that  the  railroad's  em- 
ployee seeing  him  there,  and  knowing  of  the  extraordinary  projec- 
tion of  the  brake,  was  guilty  of  negligence  in  not  recognizing  and 
guarding  against  the  danger.  Sullivan  v.  Yicksburg,  etc.,  R.  Co. 
168. 

In  such  case,  where  the  jury  awarded  $100  damages,  the  court,  while 
averse  to  increasing  verdicts,  which  are  rarely  too  small,  awarded  $600^ 
damages.     Sullivan  v,  Yicksburg,  etc.,  R.  Co.     168. 

A  car  loaded  with  giant  powder  was  placed  upon  a  side  track  to  await 
orders,  and  took  fire  and  exploded,  injuring  plaintiff^s  property. 
There  was  no  evidence  of  negligence  by  the  railroad,  and  the  jury  had 
only  above  facts  before  them.  Bdd,  that  the  burden  was  on  the  plain- 
tiff to  show  that  the  car  was.  stored  in  an  improper  place,  and  that 
there  was  no  evidence  of  this  to  go  to  the  jury.  Walker  v.  Chicago, 
etc.,  R.  Co.     173. 

A  railroad  leased  ground  near  a  station  for  a  hotel  and  restavirant.  Plain- 
ti£E  received  injuries  on  defective  door-step  near  its  entrance.  Heldy 
that  in  the  absence  of  evidence  that  the  hotel  was  managed  or  con- 
trolled by  the  railroad,  the  fact  that  it  owned  the  ground,  and  that  its 
interests  were  thereby  subserved,  imposed  no  duty  on  the  railroad  to 
repair,  and  it  was  not  liable  for  the  injury.  Texas,  etc.,  R.  Co.  o. 
Mangum.     181. 

A  receiver  of  one  railroad  also  operating  another  railroad  which  was  not 
in  the  hands  of  the  court  was  sued  without  leave  for  an  act  of  neg- 
ligence on  the  road  not  in  the  court's  hands.  Defence  was  the  re- 
ceivership, and  that  the  court  had  not  authorized  suit.  Held,  a  court 
of  chancery  can  only  interfere  by  injunction  against  the  party  suing, 
restraining  further  progress  of  the  action,  and  not  against  the  law 
court  or  any  of  its  pflicers;  hence  it  was  no  jurisdictional  bar  to  the 
suit  that  leave  to  prosecute  had  not  first  been  obtained.  Lyman  v. 
Central  Vermont  R.  Co.     210. 

In  such  case  a  receiver  stands,  as  to  the  business  of  the  road  not  under  the 
court's  control,  not  as  a  receiver  and  an  ofilcer  of  the  court,  but  as  a 
party  auijurU  acting  as  his  own  principal  and  upon  his  own  responsi- 
bility.   Lyman  «.  Central  Vermont  R.  Co.     310,  • 

irXW  TBIAL. 

See  Practice. 

H0I8E. 

See  Damages. 

HOLLE  PBOSEQUI. 

Where  a  nolle  prosequi  is  entered  by  procurement  of  the  party  prosecuted, 
or  by  his  consent,  or  by  way  of  compromise,  such  party  cannot  main* 
tain  an  action  for  malicious  prosecution.  Langford  v.  Boston  & 
Albany  R.  Co.     653. 
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voMnrAL  DAKA0E8. ; 

See  Dahaobb. 

jrOHSUIT. 

See  Damaobb;  Erbor;  Practice. 

Motion  for  nonsuit  was  properly  refused  where  evidence  was  conflicting. 
It  is  not  for  the  court  to  determine  conflicting  evidence.  Wallingf ord 
V,  Columbia,  etc.,  R.  Co.    40. 

VOTICE. 

See   FORBCLOSURB. 

Under  a  Texas  statute  providing  that  carriers  shall  not  limit  their  liability 
as  it  exists  at  common  law  by  notice,  or  in  any  manner  whatever,  and 
that  no  agreement  in  contradiction  of  its  terms  shall  be  valid,  a  car- 
rier contracted  that  he  should  not  be  liable  for  damages  to  live  stock 
except  such  as  arose  from  wilful  negligence,  and  that  shipper  should 
give  notice  of  his  claim  by  a  certain  method,  place,  and  time,  and  the 
time  named  in  the  contract  was  less  than  that  prescribed  by  Statute 
of  Limitations.  Beld^  that  the  contract  was  in  contravention  of  the 
statute,  except  as  to  the  clause  limiting  the  time  for  bringing  suit 
"  which  was  valid.     Gulf,  Colorado,  etc.,  R.  Co.  v.  Trawick.     49. 

Occupancy  and  use  of  land,  and  the  running  of  trains,  is  sufficient  notice  of 
license  to  railroad,  to  purchaser  from  licensor.  Campbell  t.  Indian- 
apolis R.  Co.     805. 


OFFICEB8. 


See  DiYiDBKDS. 


The  statement  of  one  of  the  directors  of  the  railroad  company  and  superin- 
tendent of  the  construction  for  the  railroad  company :  what  is  proven 
by  it.    Dudley  «.  Toledo,  Ann  Arbor  &  Michigan  R.  Co.    230. 


i>pnrioH8. 

See  Eyidbncb. 

OEAL  EVIDENCE. 

See  Eyidbncb. 

OBDIHAKCES. 

See  Eminbnt  Domain. 

OBGANIZATION. 

See  Chartbr. 

PABALLEL  LIKES. 

See  Crossings. 

PABOL  EYIDEKCE. 

See  Eyidbncb. 
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See  Actions;  Consolidation;  Injunction ;^Railro ad  Commissioners. 

Purchaser  from  the  consignor  by  the  acceptance  of  goods  acquires  a  rieht 
of  property  in  them,  and  may  maintain  an  action  against  the  earner. 
Langdon  v.  Robertson.     23. 

Under  the  circumstances  of  this  case  there  was  no  necessity  to  make  the 
lessor  of  the  road  a  party  defendant  to  the  action;  and  there  was 
no  error  in  refusing  to  dismiss  the  case  because  service  was  not  per- 
I  fected  on  the  lessor  company ;  that  there  was  no  error  in  charging 
that  if  the  railroad  company  had  not  complied  with  the  law  in  one 
section  of  the  code  it  was  liable  to  the  penalty  imposed  by  another 
section,  and  that  the  tender  of  the  cars  made  to  the  refusing  company 
was  sufficient.     Central  Railroad,  etc.,  Co.  v,  Logan.     68. 

In  an  action  against  the  carrier  to  recover  damages  for  negligence  in  the 
transportation  of  oil  where  the  consignors  were  also  consignees,  but 
there  was  evidence  that  seamen  also  had  an  interest,  held,  that  the  con- 
signors must  be  assumed  to  have  right  of  action,  there  being  no  evi-  , 
dence  that  the  seamen  were  either  partners  or  joint  owners,  and  they 
were  not  necessarily  parties.     Swift  v.  Pacific  Mail,  etc.,  Co.     105. 

Texas  statute  construed  to  mean  that  if  one  who  was  a  proper  or  necessary 
party  defendant  resides  in  the  county  in  which  suit  is  brought,  then 
other  defendants  who  reside  in  other  counties  may.  be  joined  with 
him.  Under  this  provision,  a  defendant  residing  in  another  county  is 
entitled,  under  plea  in  abatement,  to  an  instruction  presenting  the 
question  of  the  liability  of  the  defendant  residing  in  the  county  where 
action  is  brought.     Texas,  etc.,  R.  Co.  v.  Mangum.     131. 

Under  the  Mississippi  Code  the  riglit  of  an  administratrix  to  sue  for  dam- 
ages for  injuries  received  from  a  railroad  is  indisputable,  and  the 
same  code  permits  an  action  commenced  by  a  deceased  person  to  bo 
revived  by  his  representatives  which  is  distinct  from  that  br(}ught  by 
a  widow,  husband,  or  child  of  a  person  wrongfully  killed  for  the  dam- 
age caused  by  such  death  to  the  person  suing.  Vicksburg,  etc.,  R. 
Co.  u.  Phillips.     587. 

PABTKEBSHIP. 

See  Connecting  Carriers. 

PASSENGEBS. 

See  Damages  (Damages  by  Carriers  of  PoMengers), 

In  an  action  for  damages  for  an  injury  caused  by  the  falling  from  a  rack 
of  a  wringer,  having  nothing  about  it  to  attract  particular  attention, 
the  denial  of  a  motion  for  nonsuit  was  error.    Morris  v.  New  York, 
etc.,  R.  Co.     538. 

Where  it  is  the  usage  of  a  railroad  to  leave  an  opening  between  the  cars  of 
a  freight  train  as  means  of  access  to  a  passenger  train,  it  is  an  invita- 
tion for  such  use,  and  an  injury  occasioned  by  the  sudden  and  unsig- 
nalled  closing  of  the  train  will  render  the  company  liable  if  the  passen- 
ger acted  in  a  reasonable  and  prudent  manner.  Louisville,  etc.,  R. 
Co.  V.  Thompson.     541. 

Where  injury  was  received  while  alighting  from  a  passenger  train,  al- 
though a  stop  was  sufficient  under  ordinary  circumstances,  and  the 
passenger  was  young,  active,  and  unincumbered,  and  though  the  com- 
pany's failure  to  adequately  light  platform  was  not  shown  to  have 
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contributed  directly  to  the  injury,  yet,  the  jury  having  found  the 
railroad^s  negligence  to  have  been  the  cause  of  the  injury,  the  verdict 
v^ill  not  be  disturbed.     St.  Louis,  etc.,  R.  Co.  i).  White.     545. 

An  amendment,  one  year  after,  alleging  unsafe  construction  of  the  plat- 
form as  new  matter  in  an  action  for  damages  caused  by  failure  to 
provide  a  light  at  the  station  whereby  plaintiff  could  have  avoided 
his  fall,  does  not  introduce  a  new  cause  of  action,  and  is  not  barred 
by  the  Alabama  Statute  of  Limitations  of  one  year.  Ala.,  etc.,  R.  Co. 
V.  Arnold.     546. 

It  cannot  be  affirmed  in  the  evidence  as  matter  of  law  that  the  absence  of 
light  was  not  the  proximate  cause  of  an  injury  shown  to  have  occurred 
immediately  upon  the  passenger  leaving  the  ticket-office  to  take  the 
train.     Ala.,  etc.,  R.  Co.  t.  Arnold.     546. 

A  passenger  who  has  done  what  all  other  persons  have  done  for  years  is 
not  guilty  of  want  of  ordinary  care  in  failing  to  call  for  a  light  or 
assistance  to  a  train,  though  familiar  with  the  situation.  Ala.,  etc., 
R.  Co.  V.  Arnold.     546. 

Plaintiff's  testimony  as  to  statement  of  attending  surgeon  that  the  opera- 
tion was  a  dangerous  one  is  hearsay  evidence  and  inadmissible.  Ala., 
etc.,  R.  Co.  c.  Arnold.     546. 

Leaving  of  cars  outside  the  station  grounds  at  which  trains  stop  to  take 
on  or  put  .off  passengers,  thus  obstructing  the  city  lights,  violates  the 
rule  that  railroad  companies  must  provide  for  platforms,  approaches, 
means  of  ingress  and  egress  to  and  from  the  train,  and  servants  to 
give  necessary  information,  and  a  company  is  liable  for  an  injury  to 
the  passenger  seeking  such  car  or  cars  standing  outside  and  to  which 
a  sidewalk  erected  by  the  company  leads  directly,  and  from  which 
the  passenger  falls  by  reason  of  the  insufficient  light ;  nor  is  it  negli- 
gence on  his  part  to  go  outside  the  yard  to  reach  such  car.  Moses  v. 
Louisville,  etc.,  R.  Co.     556. 

Instructions  to  a  jury  that  a  passenger  with  a  ticket  bought  at  a  regular 
station  having  entered  a  train,  and  the  conductor  having  failed  to  stop 
a  reasonable  time,  and  the  passenger  having  been  injured  without 
negligence  on  his  part,  the  railroad  is  liable,  and  that  if  the  train 
after  stopping  started  before  the  passenger  could  alight,  and  be  obey- 
ing the  conductor's  orders,  the  danger  not  being  apparent,  the  train 
moving  slowly,  attempted  to  get  on,  provided  he  took  no  more  risk 
than  a  prudent  man  would  have  taken,  he  was  not  guilty  of  con^ 
tributory  negligence, — is  a  correct  statement  of  *the  law.  St.  Louis, 
etc.,  R.  Co.  «.  Person.     567. 

A  refusal  to  instruct  to  find  for  defendant  if  the  jury  believed  the  train 
stopped  a  reasonable  length  of  time,  and  the  passenger,  failing  to  get 
off,  leaped  from  it  while  in  motion,  and  in  so  doing  was  injured,  la 
not  error,  because  negligence  is  for  the  jury.  St.  Louis,  etc.,  R.  Co.  v. 
Person.     567. 

In  an  action  for  injuries  received  while  alighting  from  a  train,  a  charge 
that  it  is  the  duty  of  the  conductor  to  assist  passengers  from  the  train 
is  erroneous,  and  the  standard  of  due  care  and  caution  on  the  part  of 
one  charged  with  contributory  negligence  is  that  ordinarily  exercised 
by  a  prudent  and  reasonable  man  in  possession  of  ordinary  sense  and 
capacity,  and  one  physically  deficient  must  be  proportionally  cautious. 
Simms  v.  South  Carolina  R.  Co.  571. 
Passenger  who  was  thrown  from  the  train  by  a  sudden  jerk  while  in  the 
act  of  alighting,  being  on  the  platform  in  response  to  the  railroad^s 
invitation  to  alight,  the  station  having  been  announced,  is  guilty  of  no 
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negligence  and  the  railroad  may  be  sued.  Norfolk  &  W.  R.  Co.  v. 
Prinnell.     574. 

The  jury  must  determine  whether  due  diligence  requires  n  train  to  leave 
on  schedule  time,  whether  persons  not  passengers  should  alight  before 
such  time,  or  whether  persons  passing  in  front  of  a  train  starting  or 
about  to  start  should  see  to  it.     Harris  v.  Central  R.  Co.     581. 

Statute  regulating^  the  speed  of  trains  at  public  crossings  does  not  apply 
to  cases  in  which  the  train  is  started  at  or  upon  the  crossing.  Harris 
fj.  Central  R.  Co.     581. 

Hearsay  evidence  of  the  fact  of  the  killing  of  some  one  upon  a  certain  day, 
and  showing  the  date  at  which  something  else  occurred  about  which 
witnesses  testify,  is  not  evidence  of  the  date  of  the  killing  or  of  the 
fact  itself.     Harris  t>.  Central,  etc.,  R.  Co.     581. 

Evidence  that  at  a  former  trial  the  defendant  relied  upon  a  different  defence 
to  the  charge  of  negligent  killing  than  that  relied  upon  in  the  present 
trial  is  inadmissible.     Harris  v.  Central  R.  Co.     581. 

Under  the  Mississippi  Code  the  rightof  an  administratrix  to  sue  for  damages 
for  injuries  received  from  a  railroad  is  indisputable,  and  the  same  code 
permits  an  action  commenced  by  a  deceased  person  to  be  revived  by 
his  representatives  which  is  distinct  from  that  brought  by  a  widow, 
husband,  or  child  of  a  person  wrongfully  killed  for  the  damage  caused 
bv  such  death  to  the  person  suing.  Vicksburg,  etc.,  R.  Co.  v.  Phillips. 
587. 

The  jury  must  decide  whether  the  railroad  is  liable  for  using  improper 
means  to  clear  a  train  of  boys  improperly  on  it  whereby  the  boy 
ejected  received  injuries  from  which  he  died.  Vicksburg,  etc.,  R. 
Co.  V.  Phillips.     587. 

Under  the  Mississippi  Code  prescribing  that  proof  of  injury  inflicted  by 
trains  in  motion  shall  be  prima  fade  evidence  of  want  of  reasonable 
skill  and  care  on  the  part  of  the  railroad ^s  servants,  an  instruction 
that  the  question  of  care  or  skill  is  for  the  jury  is  correct,  and  such 
part  of  the  code  is  applicable  even  where  the  injury  sued  for  resulted 
from  a  precedent  wrong  of  the  person  injured,  and  equally  where 
there  are  a  number  of  witnesses  as  when  seen  only  by  the  railroad^s 
servants,  though  enacted  to  meet  the  latter  exigency.  Vicksburg, 
etc.,  R.  Co.  V.  Phillips.     587. 

There  is  no  harm  in  the  denial  of  a  motion  in  an  action  for  personal  in- 
juries that  plaintiff  submit  to  an  examination  of  two  physicians  when 
such  examination  was  made  by  one  physician  of  defendant  previously 
and  another  afterwards,  and  after  that  one  named  in  the  motion  also 
examined  plaintiff.     Chicago,  etc.,  R.  Co.  v.  Holland.     590. 

There  is  no  culpable  imprudence  or  carelessness  in  the  use  of  a  structure, 
appliance  or  machine  not  obviously  dangerous  that  has  been  in  daily 
use  for  years,  and  has  uniformly  proved  adequate,  safe  and  con- 
venient; its  use  may  be  continued  without  the  imputation  of  culpable 
imprudence  or  carelessness.     Lafflin  v.  Buffalo,  etc.,  R.  Co.     596. 

JL  railroad  company  is  not  liable  for  injuries  occasioned  by  the  passenger' s 
fault  where  a  platform  was  some  distance  from  the  car-steps,  such 
platform  having  been  in  use  for  several  years  and  no  one  ever  injured 
or  inconvenienced  thereby.     Lafflin  v.  Buffalo,  etc.,  R.  Co.     596. 

Where  a  woman  ill  and  poor  was  induced  by  a  relative  to  accept  a  settle- 
ment and  compensation  for  injuries  occasioned  on  a  railroad,  and  in  a 
short  time  repudiated  the  settlement,  an  instruction  to  the  jury  that 
such  settlement  was  no  bar  to  an  action  for  damages  was  correct. 
Stone  V,  Chicago,  etc.,  R.  Co.     600. 
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Opinions  of  medical  experts  based  upon  testimony  not  believed  by  the 
jury,  or  on  a  state  of  facts  assumed  by  the  expert,  are  valueless.  Stone 
V.  Chicago,  etc.,  R.  Co.  600. 
When  the  standard  of  duty  shifts  with  the  circumstances  the  question  of 
negligence  is  for  the  jury;  so  that  where  a  passenger  crowds  through 
incoming  passengers  getting  on  the  train  and,  finding  on  reaching  the 
steps  that  the  train  has  started,  jumps  off  and  is  injured  and  sues  the 
railroad,  the  jury  must  say  whether  the  railroad  was  guilty  of 
negligence  in  admitting  the  passengers  or  starting  the  train,  or 
whether  the  plaintiff  was  guilty  of  contributory  negligence  in  jump- 
ing off.  Pennsylvania  R.  Co.  «.  Peters.  607. 
The  falling  of  porcelain  lamp-shade  whereby  a  passenger  was  injured  is 
sufficient  to  authorize  the  jury  to  find  that  it  was  in  an  unsafe  con- 
dition by  the  railroad^s  negligence.  White  v.  Boston,  etc.,  R.  Co. 
615. 
A  street-car  company  is  a  common  carrier,  and,  though  not  an  insurer,  ia 
bound  to  exercise  the  highest  degree  of  skill  and  foresight  not  only 
in  the  safe  carriage  of  passengers,  but  also  in  the  running  of  its  cars 
and  the  construction  and  repairs  of  its  track,  and  failure  to  exercise 
such  skill  renders  it  liable  for  injuries  to  passenger  not  himself  guilty 
of  negligence.     Citizens*  Sir.  Co.  v.  Twiname.     616. 

It  is  a  correct  instruction  to  say  that  it  does  not  necessarily  follow  that  a 
passenger  is  negligent  in  getting  on  a  car  even  if  he  knew  th^  track 
was  unsafe,  as  if  the  car  on  which  he  was  riding  is  standing  on  the 
track  there  is  no  negligence  in  responding  to  an  invitation  of  the 
company,  of  which  the  permission  to  get  .on  and  deposit  fares  might 
be  sufficient  evidence,  even  with  a  knowledge  of  the  unsafe  condition 
of  the  track ;  having  a  right  to  presume  that  the  company  would  use 
such  care  as  a  person  of  the  highest  degree  of  skill  and  foresight 
would  have  used,  but  that  if  the  passenger  was  warned  but  persisted 
in  getting  on  he  was  guilty  of  contributory  negligence.  Citizens'  Str. 
R.  Co.  tj.  Twiname.     617. 

In  an  action  against  a  street-railway  company  for  damages  for  injury  to 
passengers,  an  agreement  by  the  plaintiff  to  take  the  risk  must  be 
specially  pleaded  and  relied  upon  as  a  defence.     Citizens'  Str.   R. 
Co.  V.  Twiname.     616. 

A  railroad  company  is  bound  to  stop  and  bring  a  passenger  having  bought 
a  return-ticket  back,  on  the  usual  and  recognized  signal  being  given, 
and  it  is  the  duty  of  the  proper-  employees  to  see  the  signal  if  given 
and  stop,  unless  liable,  on  account  of  a  storm,  if  stopped,  to  stop  for  a 
long  time,  though  failure  to  see  the  signal  on  that  account  is  no  ex- 
cuse. Such  instruction  was  properly  modified  under  admission  of 
counsel  to  the  effect  that  if  the  employees  could  not  in  the  exercise  of 
due  diligence  and  care  have  seen  the  signal  there  could  be  no  re- 
covery.    Freeman  u.  Detroit,  etc.,  R.  Co.     623. 

Under  the  Michigan  statutes  a  road  is  liable  on  failure  to  stop  a  passenser 
holding  a  ticket,  the  proper  signal  having  been  given,  and  there  being 
no  lawful  excuse  for  the  neglect.  Freeman  o.  Detroit,  etc.,  R.  Co^ 
628. 

An  instruction  is  objectionable  which  assumes  the  existence  of  any 
disputed  fact;  and  hypotheses,  especially  those  of  utterly  inexcusable 
conduct,  unsupported  by  any  evidence,  are  not  to  be  submitted  to  the 
jury  as  grounds  in  arriving  at  a  verdict.  Harmon  v,  Washington^ 
etc.,  R.  Co.     627. 

It  is  error  to  refuse  an  instruction,  based  on  evidence,  that  the  defend- 
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.  ant  must  preyail  if  it  appear  that  the  plaintiff  signalled  to  stop, 
the  conductor  raDg  the  bell,  the  car  slowed  down,  and  the  plaintiff 
stepped  from  the  car  while  in  motion ;  and  the  question  of  defendant's 
negligence  must  be  submitted  to  the  jury  before  that  of  plaintiff^s  con- 
tributory negligence,  the  latter  assuming  the  former.  Harmon  v, 
Washington,  etc.,  R.  Co.     637. 

A  driver,  just  relieved,  who' in  stepping  from  the  car  negligently  collides 
with  a  passenger  on  the  steps  so  that  the  latter  falls  off  and  is  killed, 
is  still  a  servant  and  acting  within  the  scope  of  his  employment,  and 
company  is  liable.    Commonwealth  v.  Brocktpn  St.  R.  Co.    682. 

Declarations  of  a  street-car  conductor,  made  immediately  after  the  accident, 
that  it  was  his  fault,  are  inadmissible  in  an  action  for  damages.  Will- 
iamson V,  Cambridge  R.  Co.     636. 

The  court  has  discretion  to  deny  defendant's  motion  for  physical  exami- 
nation of  female  plaintiff  by  physicians  in  an  action  for  damages 
against  a  railroad.     Sidekum  et  al.  v.  Wabash,  etc.,  R.  Co.    640. 

Evidence  for  plaintiff  as  to  condition  of  track  some  distance  from  the  place 
of  accident  is  inadmissible,  but  cured  by  an  instruction  limiting  the 
jury  to  defects  specifically  charged.  Sidekum  et  al,  v.  Wabash,  etc., 
R.  Co.    640. 

The  whipping  of  horses  by  the  driver  of  a  car  about  to  start,  unless  un- 
usual, is- no  evidence  of  negligence  where  plaintiff  sued  for  damages 
for  injuries  caused  by  being  thrown  from  the  front  platform  of  a  car  by  a 
sudden  jolt  on  starting;  and  as  the  only  witness  to  the  whipping,  the 
plaintiff,  did  not  intimate  it  was  severe,  and  as  cars  usually  start  with  a 
jerk,  and  such  jerk,  being  forward,  could  not,  anyhow,  throw  the  pas- 
senger sideways,  there  could  be  no  recovery.  Rochati».  North  Hudson 
Co.  R.  Co.     644. 

Prior  to  the  Massachusetts  stati^te  of  1886,  chapter  140,  a  street  railway 
company  was  not  liable  to  an  action  of  tort  for  negligently  causing  the 
death  of  a  person,  whether  a  passenger  or  not,  upon  its  road.  Hol- 
land V.  Lynn  &  Boston  R.  Co.     648;   Gunn  v.  Cambridge  R.  Co.    652. 

FEBMI88IYE  EHTBT. 

See  Estoppel, 

PHTSICIAH. 

See  EviDBNCB. 

PLATPOBMS. 

See  Nboliobkcb;  Passbngbrb. 

riEABnrG. 

See  Amendment;  Damages;  Practice;  Railroads. 

In  Illinois,  under  an  unverified  plea  of  the  general  issue  in  assumpsit 
against  a  common  carrier  for  goods  lost,  the  defendant  may  at  his 
trial  deny  his  liability  under  a  bill  of  lading;  par.  84  of  the  Practice 
Act  having  no  application  to  such  a  denial.  St.  Louis,  etc.,  R.  Co. 
V.  Knight     88. 

Texas  statute  construed  to  mean  that  if  one  who  was  a  proper  or  necessary 

80  A.  &  E.  R,  Cas.— 46 
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party  defendant  resides  in  the  county  in  which  suit  is  brought,  then 
other  defendants  who  reside  in  other  counties  may  be  joined  with 
him.  Under  this  provision,  a  defendant  residing  in  another  county  is 
entitled,  under  plea  in  abatement,  to  an  instruction  presenting  the 
question  of  the  liability  of  the  defendant  residing  in  the  county  where 
action  is  brought.     Texas,  etc.,  R.  Co.  v,  Mangum.     131. 

In  an  action  for  damages  for  injuries  to  crops  caused  by  insufficient 
culverts  on  a  railroad,  whereby  drainage  of  surface-water  was 
impeded,  the  petition  alleged  that  the  grade  obstructed  drainage 
over  land  subject  to  overflow,  causing  water  to  stand  longer  than  it 
otherwise  would  have  done  under  similar  circumstances.  Sdd,  that 
petition  was  sufficient,  and  need  not  allege  negligence  in  construction 
of  the  road  in  those  very  words.    Sabine,  etc.,  R  Co.  «.  Hadnot.    197. 

Where  t)etition  avers  in  detail  value  of  crops  in  an  action  against  a  railroad 
for  damage  by  surface-water,  it  is  sufficient  in  that  regard  on  general 
demurrer,  although  some  of  the  allegations  of  damage  should  properly 
have  been  stricken  out.     Sabine,  etc.,  R.  Co.  «.  Hadnot.     197. 

Parties  may  be  compelled  to  trial  in  condemnation  proceedings  before  dis- 
posal of  a  plea  of  nul  tUl  corporation;  there  being  no  law  in  Illinois 
allowing  any  kind  of  answer  to  a  petition  for  the  condemnation  of 
'  land.     Henry  v.  Central,  etc.,  R.  Co.     278. 

In  an  action  against  a  street  railway  company  for  damages  for  injuries  to 
passengers,  an  agreement  by  the  plaintiff  to  take  the  risk  must  be 
specially  pleaded  and  relied  upon  as  a  defence.  Citizens'  Str.  R.  Co. 
t>.  Twiname.    616. 

PUfiBGS. 

See  Bonds. 

Railroad  constructed  on  soil  not  belonging  to  owner  of,  or  to  the  corpora- 
tion which  built,  the  road  was  movable  property;  and  as  such,  under 
the  law.  regulating  pledgees,  the  pledgee  of  the  road  may  take  legal 
possession  through  a  third*  person  chosen  by  him  and  the  pledgor. 
Woodward  f.  American,  etc.,  R.  Co.     256. 

POVDBB. 

Sec  Neoligsncb. 

PEAGJICB. 

See  Axekdmbnt;  Chargb  of  the  Court;  Contributort  NBOLioBiircB; 
Dbclaration;  Error;  Partibs  to  Actioks;  Plbadhvg;  Rail&oads; 

Rbceiverb. 


That  section  of  the  Illinois  Practice  Act  forbidding  the  dismissal  of  an 
tion  except  where  a  plea  of  set-off  has  been  interposed  in  an  action 
on  a  contract  does  not  apply  in  a  proceeding  in  a  condemnation  of 
land  for  railroad  purposes,  and  such  proceeding  may  be  dismissed  by 
a  petitioner  any  time  before  rights  become^  vested  in  the  land-owner; 
the  company  having  the  right  to  abandon  one  route  and  select  an- 
other.   Chicago,  etc.,  R.  Co.  r.  Gates.     268. 

Under  the  Illinois  Eminent  Domain  Act,  judges  of  the  coanty  court  hmre 
power  in  vacation  to  hear  condemnation  cases,  set  aside  the  verdict, 
and  order  a  new  trial.     Centralis,  etc.,  R.  Co.  r.  Rixman.     336. 

Declarations  of  counsel  on  a  former  occasion  are  not  admissible  to  proTe 
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malice  on  defendant's  part  in  order  to  enhance  the  damages,  nor  Will 
counsel  be  permitted  to  argue  to  the  jury  in  disregard  of  instructions 
of  court.     Baltimore,  etc.,  'R.  Co.  «.  Boyd.     373. 

Under  the  Iowa  Code  the  sheriff^s  JU17  can  only  assess  damages  taken  by  a 
railroad,  and  not  for  injury  to  property  abutting  on  a  street  in  which 
the  road  is  laid ;  nor  are  objections  to  the  jurisdiction  of  such  sherifTs 
jury  waited  by  an  appeal  from  their  award.  Slough  v.  Chicago,  etc., 
R.  Co.     396, 

Circuit  court,  having  no  jurisdiction  on  such  appeal,  properly  refused  to 
entertain  other  objections  or  to  determine  the  rights  of  parties  if 
properly  presented.     Slough  v,  Chicago,  etc.,  R.  Co.     396. 

It  is  too  late  on  appeal  to  raise  the  question  whether  the  plaintiff  owned 
the  fee  or  an  easement  in  the  street,  trial  below  being  on  the  assump- 
tion that  he  did,  and  the  action  being  to  recover  from  impairment  of 
easement  by  operation  of  an  elevated  railway.  Drucker  0.  Manhattan, 
etc.,  R.  Co.     418. 

What  is  a  final  decree  from  which  an  appeal  can  be  taken.  Porter  v.  Pitts- 
burgh, etc.,  Co.    472. 

The  Alabama  Code  does  not  dispense  with  the  reading  of  the  charges  to 
the  jury,  such  reading  being  a  matter  of  right.  Ala.,  etc.,  R.  Co.  v, 
Arnold.     546.  • 

The  fact  that  a  juror  is  in  the  employment  of  the  defendant  disqualifies 
him,  and  that  part  of  the  Mississippi  Code  providing  that  the  serving 
of  the  tales  jury  in  three  cases  in  a  present  or  preceding  term  is  a  cause 
of  challenge,  does  not  apply  to  a  member  of  the  regular  panel  for  the 
week.     Louisville,  etc.,  R.  Co.  v.  Mask.     564. 

Where  a  desired  qualification  to  a  general  charge  was  not  brought  to  the 
attention  of  the  court  at  the  time,  exception  based  thereon  will  not  be 
considered.     Simms  i?.  South  Carolina,  etc.,  R.  Co.     571. 

The  allowance  of  a  question  misreciting  witness's  testimony  and  calculated 
to  lead  him  into  error  is  in  the  discretion  of  the  court.  Harris  «* 
Central,  etc.,  R.  Co.    581. 

Where  the  record  shows  that  a  cross  bill  of  exceptions  is  signed  on  the 
same  or  nearly  the  same  date  as  the  principal  bill,  it  is  in  time,  though 
not  sued  out  until  more  than  sixty  days  after  the  trial.  Harris  v. 
Central,  etc.,  R.  Co.     581. 


PBSRBBEB  STOCK. 

See  DiYiBENDs. 

A 

PBS8UXPTI0H. 

See  Right  of  Wat. 

The  falling  of  porcelain  lamp-shade  whereby  a  passenger  was  injured  is 
sufiicient  to  authorize  the  jury  to  find  that  it  was  in  an  unsafe  condi- 
tion by  the  railroad ^s  negligence.   White  v.  Boston,  etc.,  R.  Co.     616. 

FBIHCIFAL  AHD  AOEHT. 

In  the  absence  of  proof  that  a  committee  of  citizens  were  constituted  agents 
of  a  property-owner,  the  latter  is  not  estopped  from  proceeding  under 
the  Iowa  statute  for  land  damages,  though  the  company  constructed 
its  road  on  representation  of  the  committee  of  authority  of  the  land- 
owner.    Chicago,  etc.,  R.  Co.  v.  Estes.     276. 
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PBOXniATE  AHD  BEXOTE  CAUSE. 

See  Damages. 

It  cannot  be  affirmed  in  evidence  as  matter  of  law  that  the  absence  of 
light  was  not  the  proximate  cause  of  an  injury  shown  to  have  occurred 
immediately  upon  the  passenger  leaving  the  ticket-office  to  take  the 
train.    Ala.,  etc.,  R.  Co.  v.  Arnold.     546. 

PUBLIC  DUTIES. 

The  appropriate  remedy  to  compel  a  railroad  to  put  its  road  in  good  con- 
dition and  run  a  certain  number  of  trains  is  not  mandamua  but  quo 
warranto,    Ohio,  etc.,  R.  Co.  «.  Peopl^.     509. 

An  answer  to  a  petition  for  mandamus  showing  that  a  railroad  has  no 
funds  to  repair  its  road,  Tnandamiu  will  not  be  granted,  it  being  clear 
that  it  would  prove  unavailable,  and  the  courts  will  only  interfere 
with  the  management  of  railroads  where  the  act  sought  to  be  enforced 
is  specific  and  the  right  clear  and  undoubted.  Ohio,  etc.,  R.  Co.  v. 
People.    509. 

It  is  as  much  as  the  law  requires  if  a  railroad  company  unable  to  make 
repairs  and  pay  running  expenses  runs  a  daily  passenger  train  each 
way  over  its  road.    Ohio,  etc.,  R.  Co.  c.  People.     509. 

QUO  WABBAHTO. 

See  Railroads. 

bahboad  comnssioHEBs. 

Under  South  Carolina  statutes  railroad  commission  may  suggest  to  rail- 
roads improvements  in  stations,  and  enforce  such  suggestions  by  such 
legal  proceedings  as  they  may  deem  expedient,  but  no  provision  for 
penalty  or  mode  of  redress  is  made.  Held,  under  this  section  of 
statute  commission  cannot  bring  suit  in  their  own  name  to  compel  a 
railroad  to  establish  and  maintain  a  station;  the  railroad,  if  liable  at 
all,  is  so  under  a  section  providing  that  where  no  penalty  has  been 
provided  for  a  violation  of  the  statute,  the  penalty  shall  not  be  less 
tlian  f  1000,  to  be  recovered  by  the  State  by  action  in  any  circuit 
court,  to  be  brought  by  the  attorney-general  upon  request  of  the 
commissioners.     Bonham  v.  Columbia,  etc.,  R.  Co.     177. 

• 

BAILB0AB8. 

The  appropriate  remedy  to  compel  a  railroad  to  put  its  road  in  good  con- 
dition and  run  a  certain  number  of  trains  is  not  mandamus  but  quo 
warranto.     Ohio,  etc.,  R.  Co.  «.  People.    509. 

Aji  answer  to  a  petition  for  mandamus  showing  that  a  railroad  has  no 
funds  to  repair  its  road,  mandamus  will  not  be  granted,  it  being  clear 
that  it  would  prove  unavailable,  and  the  courts  will  only  interfere 
with  the  management  of  railroads  where  the  act  sousht  to  be  enforced 
is  specific  and  the  right  clear  and  undoubted.  Ohio,  etc.,  R.  Co.  v. 
People.     509. 

It  is  as  much  as  the  law  requires  if  a  railroad  company  unable  to  make 
repairs  and  pay  running  expenses  runs  a  daily  passenger  train  each 
way  over  its  road.    Ohio,  etc.,  R.  Co.  v.  People.    509. 

A  subscription  by  a  railroad  to  an  institution  wholly  unconnected  with  it 
is  not  prevented  from  being  ultra  vires  by  the  fact  that  the  establish- 
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ment  of  the  iDstitution  might  benefit  the  company  by  causing  an  in- 
crease of  passenger  traffic  over  their  line.  Tomkinson  v.  Southeastern 
R.  Co.  517. 
The  guaranty  of  an  8  per  cent  dividend  on  the  stock  of  an  elevator  cor- 
poration by  a  railway  company  as  an  inducement  to  a  subscription  to 
Its  stock  by  said  elevator  corporation  is  ultra  vires  and  void.  Mem- 
phis Grain,  etc.,  Co.  «.  Memphis,  etc.,  R.  Co.    522. 


BSCEIYEB. 

See  Consolidation;  Dissolution. 

Entire  capital  stock  and  more  was  expended  by  a  railroad  in  building  and 
equipping.  Bonds  were  issued,  but  the  indebtedness  had  not  been 
liquidated  nor  the  interest  on  the  bonds  paid;  under  a  New  Jersey 
statute  a  bill  was  filed  and  a  receiver  appointed ;  on  motion  to  dissolve 
and  dismiss,  hsld^  that  the  facts  justified  a  conclusion  of  insol- 
vency within  the  statute,  and  authorized  a  receiver's  appointment. 
Held,  further^  the  court  should  get  rid  of  a  receiver  at  the  earliest 
possible  moment  consistent  with  the  interest  of  creditors  and  stock- 
holders, and  that  when  the  admitted  liabilities  and  receiver's  ex- 
penses are  paid  he  will  be  discharged.  Sewell  v.  Cape  May,  etc.,  R. 
Co.     155. 

A.  receiver  of  one  railroad  also  operating  another  railroad  which  was  not 
in  the  hands  of  the  court  was  sued  without  leave  for  an  act  of  neg- 
ligence on  the  road  not  in  the  court's  hands.  Defence  was  the  re- 
ceivership, and  that  court  had  not  authorized  suit.  Held,  a  court  of 
chancery  can  only  interfere  by  injunction  against  the  party  suing, 
restraining  further  progress  of  the  action,  and  not  against  the  law 
court  or  any  of  its  officers;  hence  it  was  no  jurisdictional  bar  to  the 
suit  that  leave  to  prosecute  had  not  first  been  obtained.  Lyman  v. 
Central  Vermont  R.  Co.    210. 

In  such  case  a  receiver  stands,  as  to  the  business  of  the  road  not  under 
the  court's  control,  not  as  a  receiver  and  an  officer  of  the  court,  but 
as  a  party  mijuriSy  acting  as  his  own  principal  and  upon  his  own  re- 
sponsibility.    Lyman  v.  Central  Vermont  R.  Co.     210. 

The  court  of  the  State  in  which  an  original  bill  foreclosing  a  raili^y 
mortgage  was  filled,  and  upon  whose  orders  the  receiver  paid  all  funds 
in  his  hands,  was  the  proper  tribunal  to  which  a  judgment  creditor; 
having  a  judgment  for  personal  injuries  against  the  railroad  before  it 
was  placed  in  the  hands  of  a  receiver  should  have  applied,  and  on 
such  creditors  petitioning  in  an  ancillary  court  in  another  State  that 
the  receiver  pay  his  claim  from  earnings  on  hand  at  his  appointment 
it  was  held  that  he  was  a  general  creditor,  and  not  entitled  to  priority 
of  satisfaction  out  of  earnings  of  receivership  nor  out  of  the  corpus  of 
the  estate.  Central  Trust  Company  «.  East  Tennessee,  etc.,  R.  Co.  450. 


BBCOBDIHO  ACTS. 

A  deed  under  a  judicial  sale  of  the  property  and  •franchises  of  a  railroad 
that  has  commenced  construction  is  within  recording  acts.  Davis  «. 
Titusville,  etc.,  R.  Co.    841. 
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BSUOI0U8  C0RP0BATI0R8. 

A  railroad  compaDy  takin*^  land  for  construction  la  required  either  to 
take  the  whole  of  the  block  of  land  belonging  to  a  religious  associa- 
tion for  the  purpose  of  building  a  cathedral,  but  which  had  not  com- 
pleted the  building  for  lack  of  funds,  or,  having  taken  part,  to  with- 
draw from  all,  paying  damages  and  costs;  the  land  thus  set  apart 
had  not  lost  its  distinctive  ecclesiastical  character  though  the  build- 
ing was  n'^t  completed.    Cathedral  «.  West  Ontario,  etc.,  R  Co.     422. 

XSXOVAL  or  0ATT8E8. 

Under  the  Illinois  statute,  one  railway  has  no  authority  to  appropriate  a 
portion  of  the  right  of  way  of  another  company  in  order  to  construct 
parallel  lines,  and  an  allegation  by  the  latter  in  such  proceeding  by 
the  former  that  the  whole  right  of  way  was  necessary  for  the  dis- 
charge of  certain  conditions  imposed  by  the  act  of  Congress  granting 
the  right  of  way  does  not  entitle  the  removal  of  the  cause  to  the 
United  States  courts.  Illinois,  etc.,  R.  Co.  v,  Chicago,  etc.,  R.  Co. 
287. 

BSVT. 

Sec  Damages. 

BS8  GEBTiB. 

See  Etidbncs. 

BieET  or  WAT. 

See  Damages. 

Under  the  Indiana  statute  giving  a  railroad  power  to  lay  out  its  road  not 
exceeding  six  rods  wide,  it  will  be  presumed  as  against  one  claiming 
under  a  licensor  of  a  railroad  who  has  entered  upo.n  and  constructed 
its  road  that  the  right  of  way  extended  to  the  full  statutory  width. 
Campbell  «.  Indianapolis  R.  Co.     805. 

The  fee  in  land  taken  for  a  railroad  remains  with  the  owner  of  the  land, 
and  the  railroad  has  no  right  as  against  him  to  give  away  grass  cut 
by  his  servants  upon  the  land.     Bailey  v.  Sweeney.     828. 

BIYAL  &AILBOAB. 

See  Injunction. 

nCONDABT  BYIDEHCE. 

•  See  Evidence. 

nTTLEXSKT. 

See  COMFROMISE. 

8I0VAL8. 

See  Passengers. 

A  railroad  company  is  bound  to  stop  and  bring  a  passenger  having  bought 
a  return-ticket  back,  on  the  usual  and  recognized  signal  being  given, 
and  it  is  the  duty  of  the  proper  employees  to  see  the  signal  if  given  and 
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stop,  unless  liable  on  account  of  a  storm,  if  stopped,  to  stop  for  along 
time,  though  failure  to  see  the  signal  on  that  account  is  no  excuse. 
Such  instruction  was  properly  modified  under  admission  of  counsel  to 
the  effect  that 'if  the  employees  could  not  in  the  exercise  of  due  dili- 
gence and  care  have  seen  the  signal  there  could  be  no  recovery. 
Freeman  v.  Detroit,  etc.,  R.  Co.  623. 
Under  the  Michigan  statutes  a  road  is  liable  on  failure  to  stop  for  a 
passenger  holding  a  ticket,  the  proper  signal  having  been  given,  and 
there  being  no  lawful  excuse  for  the  neglect.  Freeman  v,  Detroit, 
etc.,  R.  Co.    628. 

smxnro  fvkd. 

See  Mortgage. 

ttKOKE. 

See  Damages. 

flPECIAL  BAXAOSS. 

See  Damages. 

flTATIOKS. 

See  Neolxobhcb. 

Under  South  Carolina  statutes  railroad  commission  may  suggest  to  rail- 
roads improvements  in  stations,  and  enforce  such  suggestions  by  such 
legal  proceedings  as  they  may  deem  expedient,  but  no  provision  for 
penalty  or  mode  of  redress  is  made.  Heldj  under  this  section  of 
statute  commission  cannot  bring  suit  in  their  own  name  to  compel  a 
railroad  to  establish  and  maintain  a  station ;  the  railroad,  if  liable  at 
all,  is  so  under  a  section  providing  that  where  no  penalty  has  been 
provided  for  a  violation  of  the  statute  the  penalty  shall  not  be  less 
than  |1000,  to  be  recovered  by  the  State  by  action  in  any  circuit 
court,  to  be  brought  by  the  attorney-general  upon  request  of  the 
commissioners.    Bonham  v.  Columbia,  etc.,  R  Co.     177. 

STATUTE  or  LIXITATIONa. 

See  Amendment;  Limitations. 

STEPS. 

See  Passengers. 

STOCK. 

See  Dividends ;  Stock  Assessment;  Stock  Subscription. 

STOCK  A88E881CSHT. 

See  Stock;  Stock  Subscription. 

Proof  of  abandonment  of  construction  by  railroad  will  defeat  an  action  to 
recover  unpaid  subscriptions  to  its  stock,  and  such  abandonment  is 
for  the  jury  to  determine.     Delaware,  etc.,  R.  Co.  v.  Rowland.     524. 
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ITOCX  SUBBCBIPTIOV. 

See  Ouakantt;  Stock;  Stock  Absbabmekt. 

Where  a  promissory  note  was  given  to  a  railroad  company  payable  for  a 
certain  sum  on  a  fixed  day,  conditioned  that  cars  should  be  run  over 
the  railroad  between  points  named  before  January  Ist,  1882,  and  that 
after  this  should  be  done  the  note  was  to  be  paid  and  five  shares  of 
the  railroad  stock  issued  to  the  maker,  it  Yfas  hdd^  that  the  contract 
only  required  the  stock  issued  after  payment;  that  the  limitation  of 
time  applied  to  construction  of  railroad ;  that  the  contract  was  a  sub> 
scription,  not  a  purchase  of  shares;  that  payment  made  subset iber  a 
stockholder  without  a  certificate,  and  no  tender  of  certificate  was  re- 
quired to  enable  recovery  on  subscription.  Wempellv.  St.  Louis,  etc^ 
R.  Co.     246. 

Instruction  to  the  jury  that  if  cars  could  be  and  were  safely  run  over  the 
tracks  of  said  railroad  between  the  points  named  the  condition  waa 
fulfilled,  is  proper  in  a  suit  to  recover  subscription.  Wempell  «.  St. 
Louis,  etc.,  R.  Co.     246. 

The  statute  prescribing  that  the  charter  of  railroad  companies  must  set 
forth  the  time  when  and  the  manner  in  which  the  stock  shall  be  paid 
for  is  complied  with  by  the  requirement  in  the  charter  that  the  stock 
shall  be  paid  for  in  cash,  and  no  certificate  shall  issue  until  such  pay- 
ment is  made.     New  Orleans,  etc.,  R.  Co.  v.  Frank.    275. 

8T00KH0LDEB8. 

See  CoNBOLroATioN ;  Stock;  Stock  Assbssxbnt;  Stock  Su^bcbiftion. 

When  holders  of  preferred  stock  are  entitled  to  a  dividend.  Hazeltine  «. 
Belfast,  etc.,  R.  Co.    528. 

Directors  of  railroad  company  are  not  justified  in  refusing  to  declare  divi- 
dend to  preferred  stockholder  from  earning  on  hand  merely  because 
the  corporation  cannot  pay  all  of  its  funded  mortgage  indebtedness  at 
maturity,  if  dividends  be  paid,  and  the  court  will  compel  such  action 
when  the  question  becomes  one  more  of  right  than  of  discretion. 
Hazeltine  v.  Belfast,  etc.,  R.  Co.     528. 

Where  corporation's  expenses -are  trifling  beyond  $9000  annually,  interest 
on  bonded  debt,  and  the  road  is  leased  until  1921  at  a  rent  of  |36,000, 
all  running  expenses,  repairs,  and  taxes  being  paid  by  the  lessee,  and 
the  bonded  indebtedness  is  only  $150,000,  maturing  1890,  which  may 
be  renewed  on  advantageous  terms,  and  the  preferred  shareholders 
have  had  no  dividends  for  many  years,  thereby  enabling  the  company 
to  pay  its  debts,  such  shareholders  are  entitled  to  a  full  annual  divi- 
dend.    Hazeltine  v»  Belfast,  etc.,  R.  Co.     528. 

STOPPAGE  IH  TBAVUTir. 

See  Carbier. 

A  carrier  on  receiving  notice  from  the  consignor  to  stop  goods  in  transitu 
is  bound  to  act  in  accordance  therewith,  although  the  notice  contains 
no  statement  of  the  nature  or  basis  of  consignor's  right.  Allen  «. 
Maine  Central  R.  Co.     122. 

If  the  consignor  unreasonably  refuse  to  subsequently  furnish  the  carrfer 
with  evidence  of  his  right,  such  refusal  may  be  considered  a  waiver 
thereof;  but  in  the  absence  of  such  unreasonable  refusal  the  carrier 
who  delivers  after  notice  to  stop  is  liable  for  the  value  of  the  goods. 
Allen  V.  Maine  Central  R.  Co.     122. 
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ITOBM. 

See  SiQNiOifl. 

8TBEST8. 

See  Damagsb.  . 

8TBXXT  SAILWAT8. 

See  Pabsbngbbs. 

The  original  grantee  from  a  city  of  the  franchise  of  a  right  of  way  over 
certain  streets  for  railroads  for  a  fixed  term  of  years  cannot  after  ex- 
piration of  that  term  enjoin  the  city  from  selling  the  franchise  by 
alleging  or  claiming  that  the  city  has  not  complied  with  an  alleged 
contract  obligation  to  take  and  pay  for  its  **  railroads,  rolling-stock, 
equipments,  and  fixtures."  Canal,  etc.,  St.  R  Co.  v.  City  of  New 
Orleans.     146.      • 

In  such  case  such  failure,  even  if  the  obligation  existed,  could  not  operate 
to  prolong  the  franchise,  or  to  restrain  the  city  in  the  exercise  of  its 
sovereign  authority  over  its  streets  for  the  benefit  of  the  people  to 
whom  they  belong  in  common.  Canal,  etc.,  St.  R.  Co.  «.  City  of 
New  Orleans.    146. 

In  above  case  the  proposed  sale  covered  only  the  franchise  of  the  right  of 
way.  No  property  of  plaintifTs  was  to  be  sold,  all  of  his  legal  rights 
being  expressly  reserved  under  a  clause  requiring  the  purchaser  to 
respect  and  equitably  settle  for  them ;  and,  under  the  same  clause, 
plaintiff  may  compete  at  the  sale  without  waiving  any  rights.  Canal, 
etc.,  St.  R.  Co.  V,  City  of  New  Orleans.    146. 

Prior  to  the  Massachusetts  statute  of  1886,  chapter  140,  a  street  railway 
company  was  not  liable  to  an  action  of  tort  for  negligently  causing 
the  death  of  a  person,  whether  a  passenger  or  not,  upon  its  road. 
Holland  «.  Lynn  &  Boston  R.  Co.  648;  Gunn  o.  Cambridge  R.  Co. 
652. 

One  indorser  with  others  of  a  note  secured  by  pledge  is  subrogated  to  all 
rights  of  pledgee  by  paynient  of  the  note.  Woodward  v.  American, 
etc.,  R.  Co.     256. 

8UB8CBIPTI0V. 

See  Contract;  Railroads;  Stock  Assbssicbrt. 

SUDDEK  JOLT. 

See  Passengbrs. 

SITBFAOS-WATEBS. 

See  Watbrb  aud  Watbrcoursbs, 

8UKVET. 

See  Locatiok. 

TEBMIHI. 

See  Obganibatiom. 
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See  P 

TITLE. 

fiee  COSYBTAOOB. 

TOXT. 

See  Afl&iULft;  Thsspabb. 

Prior  to  the  ICassachuBettB  Statute  of  1886,  chapter  140,  a  street  railway 
company  waa  not  liable  to  an  action  of  tort  for  negligently^  causinff 
thei  death  of  a.  person,  whether  a  passenger  or  not,  upon  its  roao. 
Holland  «.  Lynn  &  Boston  R.  Co.  648;  Gunn  v.  Cambridge  R.  Co. 
652. 

The  mere  entry  of  a  complaint  before  a  trial  justice,  and  the  issue  thereon 
of  a  warrant  of  arrest,  will  not  render  the  complaining  party  or  his 
principal  liable  in  trespass  for  the  acts  of  the  officer  in  serving  the 
warrant,  nor  does  an  act  done  by  legal  authority  constitute  an  assault. 
Langford  •.  Boston  &  Albany  R.  Co.     658. 

TRAIirs. 

See  RAiLBOADe. 

TBSSPA88. 

See  ToBT. 

Authority  and  assent  of  a  railroad  company  to  a  trespass  by  a  sub-contrac- 
tor in  appropriating  uncondemnea  land  must  oe  proven  to  hold  it 
liable.     Wattemeyer  v.  Wisconsin,  etc.,  R.  Co.    884. 

TBS8PAMEB8. 

See  PA88BNGBB8. 

TBUL. 

See  Byidbncb;  Plbadino;  Pbacticb. 

After  a  witness  has  been  «sked  on  cross-examination  if  he  had  not  sued 
defendant  for  damages  arising  out  of  the  same  delay,  he  may  be 
asked,  on  re-direct  examination,  whether  his  suit  had  not  been  set- 
tled.    Illinois  Central  R.  Co.  v.  Haynes.    88. 

It  is  not  error  to  permit  plaintiff,  in  such  case,  to  contradict  conductor 
of  cattle  train,  by  proving  against  his  statement  previously  made, 
that  he  would  testily  as  favorably  as  possible  for  defendant,  which 
declaration  he  denied  having  made.  Illinois  Central  R.  Co.  •. 
Haynes.    88. 

Motion  for  nonsuit  was  properly  refused  where  evidence  as  to  carrier^ 
acts  was  conflicting.  It  is  not  for  the  court  to  determine  conflicting 
evidence.    Wallingford  v.  Columbia,  etc.,  R  Co.    40. 

Certain  portions  of  the  court's  charge  urgins  a  jury  to  an  ag^reement,  and 
not  properly  excepted  to  by  counsel,  will  not  be  considered  on  appeal. 
The  mere  statement  by  the  judge  of  these  facts  in  the  record,  although 
written  by  him  and  signed  officially,  cannot  be  received  as  Us  substi- 
tute.   Owens  V,  Missouri  Pacific  R.  Co.    d05. 
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VLTEA  TIBI8. 

See  CoNHBOTiKG  Cabbixr. 

A  subscription  by  a  railroad  to  an  institution  wholly  unconnected  with  it 
is  not  prevented  from  being  ultra  tires  by  the  fact  that  the  establish- 
ment of  the  institution  might  benefit  the  company  by  causing  an  in- 
crease of  passenger  traffic  over  their  line.  Tomkinson  «.  Southeastern 
R.Co.    617. 

The  guaranty  of  an  8^  dividend  on  the  stock  of  an  elevator  corporation  by 
a  railroad  company  as  an  inducement  to  a  subscription  to  its  stock  by 
said  elevator  corporation  huUra  i>ire$  and  void.  Memphis  Grain,  etc., 
Co.  V,  Memphis,  etc.,  R.  Co.    522. 

Carrier  undertook  to  deliver  cotton  for  shipment  by  steamer  to  Shippers* 
Compress  Company  by  a  certain  time.  Its  agent  had  timely  notice  of 
the  effect  of  the  delav  which  subsequently  occurred.  •  The  Compress 
Company  was  obliged  to  pay  demurrage,  and  in  its  suit  aeainst  the 
carrier  to  recover  it  was  Jidd  that  subsequent  acceptance  of  tne  cotton 
was  not  a  waiver  of  stipulation  as  to  time,  and  that  the  carrier^s  contract 
was  not  uUra  vires.  Norfolk  &  Western  R.  Co.  v.  Shippers'  Compress 
Co.     57. 

TXVDOB  AHD  PTTECSASEB. 

See  Stoppage  in  Tbahbitu. 

mriTSD  8TATS8  COUBTS. 

See  Rbmoval  of  Caubbs. 

TACATION. 

See  Praoticb. 

TABIAHCS. 

See  Dam AOB8. 

▼SBBICT. 

The  verdict  of  a  jury  of  the  vicinage  will  not  be  disturbed  in  an  expropria- 
tion proceeding  for  the  right  of  way  unless  inconsistent  with  the  proof 
in  the  record  or  unsupported  by  the  evidence.  New  Orleans,  etc.,  R. 
Co.  V.  Frank.     275. 

To  set  aside  a  verdict  as  contrary  to  the  law  and  the  evidence  plaintiff  in 
error  must  show  that,  having  waived  all  his  own  evidence  merely  oral 
aud  given  full  force  to  his  adversary's,  the  verdict  is  still  erroneous, 
Norfolk  &  W.  R.  Co.  «.  Prinnell.     574. 

▼lEW. 

See  Jury. 

WAIVXB. 

See  Damaobs. 
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WABEH0U8EMAV. 

See  Carbiers. 

WATEBB  Am)  WATSBOOTTXSES. 

A  caaal  once  the  property  of  the  State  of  Indiana,  but  Bold  under  fore- 
closure proceedings,  became  the  property  of  a  railroad,  which  thereby 
assumed  a  lease  originally  made  by  the  State  to  plaintiflTs  grantors  of 
the  right  to  use  water  for  running  mills.  The  canal  had  been  aban- 
doned for  purposes  of  navigation  before  the  railroad  acquired  title. 
Construction  of  the  road  on  the  line  of  the  canal  practically  deprived 
the  mill-owDcrs  of  water.  In  an  action  by  them  for  damages,  hddy 
the  effect  of  a  covenant  for  quiet  enjoyment,  annexed  by  law  to  the 
lease,  was  that  so  long  as  the  canal  was  used  for  purposes  of  naviga- 
tion, and  while  there  was,  during  such  period,  a  surplus  of  water 
above  that  required  for  navigation,  lessors  were  bound  to  do  nothing 
which  should  interrupt  or  deprive  the  lessees  of  its  enjoyment;  the 
State's  grantees  were  not  bound  to  keep  the  canal  in  such  a  condition 
as  to  iSford  water  for  the  mill.  Lessees  were  bound  with  notice  of 
prior  rights.     Hoagland  v.  New  York,  etc.,  R.  Co.     186. 

A  railroad  company  constructed  a  reservoir  for  the  use  of  its  locomotives 
by  building  a  dam  across  its  stream.  A  riparian  mill-owner  sued  for 
damages  for  the  obstruction  and  use  of  the  water;  the  defence  of  the 
railroad  was  that  it  had  leased  its  road,  including  the  dam.  Hddy  no 
defence;  held,  further,  that  the  use  of  the  water  by  the  railroad  was 
not  a  use  for  natural  or  domestic  purposes,  and  if  by  such  use  the  flow 
of  water  to  a  mill  was  diminished,  and  the  capacity  of  the  water-power 
was  lessened,  it  must  answer  in  damages  to  those  injured,  but  not  so 
in  any  other  case.     Anderson  v.  Cincinnati  Southern  R.  Co.    198. 

In  an  action  for  damages  for  injuries  to  crops  caused  by  insufficient  culverts 
on  a  railroad,  whereby  drainage  of  surface-water  was  impeded,  the 
petition  alleged  that  the  grade  obstructed  drainage  over  land  subject 
to  overflow,  causing  water  to  stand  longer  than  it  otherwise  would 
have  done  under  similar  circumstances.  Heldy  that  petition  was  suf- 
ficient, and  need  not  allege  negligence  in  construction  of  the  road  in 
those  very  words.    Sabine,  etc.,  R.  Co.  tj.  Hadnot.    197. 

In  such  case  a  railroad  was  not  liable  if  the  overflow  was  so  extraordinary 
that  ordinary  prudence  would  not  have  provided  against  it  in  con- 
struction of  culverts;  but  if  the  flood,  though  extraordinary,  might 
reasonably  have  been  anticipated,  the  company  was  liable.  Sabine, 
etc.,  R.  Co.  f).  Hadnot.     197. 

Where  petition  avers  in  detail  value  of  crops  in  an  action  against  a  railroad 
for  damage  by  surface-water,  it  is  sufficient  in  that  regard  on  general 
demurrer,  although  some  of  the  allegations  of  damase  should  properly 
have  been  stricken  out.     Sabine,  etc.,  R.  Co.  v,  Hadnot.    197. 

In  an  action  against  a  railroad  for  injury  by  the  overflow  of  a  river  caused 
by  insufficient  culverts,  the  overflow  was  an  unusual  one,  but  it  was 
shown  that,  in  three  previous  years,  similar  floods  occurred.  Biddy 
that  if  the  overflow  was  so  extraordinary  as  not  to  have  been  reason- 
ably anticipated,  the  railroad  was  not  liable;  but  if,  although  the  flood 
was  extraordinary,  it  might  reasonably  have  been  anticipated,  the  rail- 
road was  liable ;  and  previous  floods  warranted  jury  in  finding  that  it 
should  reasonably  have  been  anticipated.  Gulf,  etc.,  R.  Co.  v.  Pome- 
roy.     200. 

In  an  action  for  damages  for  overflow  of  water  on  some  land  by  faulty  con- 
struction of  railroads  the  measure  of  damages  is  the  difference  between 
the  value  of  the  plaintiff's  land  before  the  construction  of  said  em- 
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bankment,  and  the  value  of  the  same  immediately  after  said  damage, 
if  any,  was  caused  by  said  defeudant.  Owens  v.  Missouri  Pacific 
R.  Co.     205. 

In  such  case  an  instruction  is  not  erroneous  that  the  railroad  was  not 
bound  to  construct  culverts  in  places  where  the  water  did  not  natur- 
ally flow  out,  an  instruction  having  been  previously  given  that  if 
the  work  of  the  railroad  caused  the  overflow,  it  was  not  entitled  to 
recover.    Owens  v,  Missourri  Pacific  R.  Co.     305. 

Where,  in  such  case,  certain  witnesses  declared  that  the  standing  water 
was  wholly  caused  by  the  railroad  embankment  and  other  witnesses 
declared  that  the  embankment  did  not  affect  the  fiow  of  water,  and  a 
verdict  was  given  for  plaintiff,  held,  that  the  verdict  would  not  be 
set  aside  because  the  evidence  would  have  sustained  a  verdict  for 
a  larger  sum,  nor  could  it  be  said  that  the  jury  found  against  the  evi- 
dence as  to  the  cause  of  the  standing  water.  Owens  v,  Missouri  Pa- 
cific R.  Co.    206. 


"WITNESS. 

See  Evidence;  Name;  Tbial. 
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